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REPORTS OF ALL DECISIONS 


RENDERED IN INSURANCE CASES IN THE FEDERAL COURTS, AND IN 
= THE STATE SUPREME COURTS. 


LIFE. 


BRADLEY v. NEW YORK LIFE INS. CO. (No. 5588.) 
(United States Circuit Court of Appeals, Eighth Circuit. Oct. 4, 1921.) 
275 Federal Reporter 657. 


a 
1. INSURANCE—POLICY HELD NOT DELIVERED AND FIRST 

PREMIUM HELD NOT PAID. 

A life insurance application provided that the insurance was not to 
take effect unless the first premium was paid and the policy delivered and 
received during insured’s lifetime and good health. The policy was written 
and mailed to the !ocal agent, but he was informed of insured’s death be- 
fore delivering it, and thereupon returned it to the company. There was 
no payment of thd first premium, except by insured’s giving his note there- 
for to the agent individually, under a secret agreement that the agent 
would personally pay the premium and look to the note, and the agent 
canceled and returned the note to insured’s repfésentative after his death. 
Held, that the first premium was not paid and that the policy was ‘not 
delivered. 


(For other cases, see Insurance, Dec. Dig. § 136[4], 137[4]). 


2. INSURANCE—INSURED’S LOCAL AGENT HELD NOT AGENT 

OF INSURED TO RECEIVE DELIVERY OF POLICY. 

Where application for life insurance policy provided that the policy 
should not take effect unless delivered and received during insured’s life- 
time and good health, /eld, that the local agent of the insurance company 
was not insured’s agent to receive the policy, and delivery to him was not 
delivery to insured. 


(For other cases, see Insurance, Dec. Dig. § 136[4].) 


In Error to the District Court of the United States for the Northern 
District of Iowa; Henry T. Reed, Judge. 

Action by Bertha Z. Bradley against the New York Life Insurance 
Company. Judgment for defendant, and plaintiff brings error. Affirmed. 


110230 
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W. B. Quarton, of Algona, Iowa, and C. A. Robbins, of Winterset, 
lowa, for plaintiff in error, 

Harley H. Stipp, Eugene D. Perry, Robert J. Bannister, and Vincent 
Starzinger, all of Des Moines, Iowa, and James H. McIntosh, of New 
York City, for defendant in error. 


3efore Carland ‘and Stone, C. JJ., and Munger, D. J. 


CarRLanp, C. J. Action by Bertha Z, Bradley, as plaintiff and bene- 
ficiary, to recover upon a policy of life insurance alleged to have been 
issued by the New York Life Insurance Company, defendant, on the life 
of her. husband, James M. Bradley. At the trial of the action a verdict 
was directed for the defendant. Plaintiff has brought the case here for 
review, The facts are as follows: 


On October 16, 1918, James M. Bradley, then a farmer living near the 
town of Ruthven, in Palo Alto county, Iowa, signed an application for a 
$5,000 policy of insurance on his life in defendant company. The applica- 
tion was solicited by one FE. H. Reaser, who was a special agent of the 
company, and whose residence and office were in the city of Algona, in 
Kossuth county, Iowa. On the same day the applicant was examined by 
the company’s local medical examiner, and pronounced an insurable risk. 
In said application James M. Bradley covenanted over his signature as 
follows: 


“T agree as follows. (1) That the insurance hereby applied for shall 
not take effect unless the first premium is paid and the policy is delivered 
to and received by me during my lifetime and gocd health, and that, un- 
less otherwise agreed in writing, the policy shall then relate back to and 
take effect as of the date of this application; (2), that any payment made 
by me before delivery of the policy to, and its rectipt by, me as aforesaid, 
shall be binding on the company only in accordance with the terms of the 
company’s receipt therefor on the receipt form which is attached to this 
application, and contains the terms of the agreement under which said 
payment has been made, and is the only receipt the agent is authorized to 
give for such payment; (3) that only the president, a vice-president, a 
second vice-president, a secretary, or the treasurer of the company can 
make, modify, or discharge contracts, or waive any of the company’s rights ° 
or requirements, and that none of these acts can be done by the agent 
taking this application.” 


The application anéjanswers made to the defendant’s local medical ex- 
aminer and the medical examiner’s report were forwarded in due course 
to the home office of the company at New York City, N. Y., where they 
were received October 19, 1918. On October 23, 1918, a policy was writ- 
ten up as applied for and forwarded from the home office of defendant in 
New York City to the defendant’s branch office in the city of Des Moines, 
lowa, to be handled in accordance with the defendant company’s estab- 
lished rules. On October 28, 1918, the defendant’s branch office at Des 
Moines mailed the policy as written up to the special agent, E. H. Reaser, 
at Algona, Iowa. The policy reached Algona, Iowa, some time during 
the day of October 29, 1918, and from then on the special agent, E, H. 
Reaser, never parted with the physical possession of the policy until he 
returned it to the company as hereinafter stated. On October 29, 1918, de- 
fendant’s special agent, E. H. Reaser, was ill at his home at Algona, in 
Kossuth county, Iowa, and so thereafter continued for a period of several 
days. It is approximately 36 miles from Algona, Iowa, to Ruthven, Iowa. 
It does not appear that after taking the application on October 16, 1918, 
there was ever any communication between Reaser and Bradley. On No- 
vember 1, 1918, the applicant, James M. Bradley, became ill from the “flu,” 
and so continued ill until November 4, 1918, when he died from the “flu.” 
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Neither the company nor its special agent, E. H. Reaser, knew of the ill- 
ness or death of said applicant. After the death of Bradley the special 
agent, Reaser, went to Ruthven with the intention of delivering the policy, 
in accordance with his instructions and the company’s said rules, and upon 
arriving at Ruthven was informed of Bradley’s death, and he thereupon 
refused to and never did deliver the policy, but returned the same forth- 
with to the company’s branch office in Des Moines in accordance with the 
company’s rules, and the said branch office in turn returned the policy to 
defendant’s home office in New York City. 

At the time of making his application James M. Bradley gave his 
personal promissory note, in a sum equal to the annual premium re- 
quired to be paid on the kind and amount of policy applied for, to said 
E. H. Reaser in the latter’s personal and individual capacity, of which 
the defendant company had no knowledge. The secret agreement be- 
tween Bradley and Reaser was that Reaser would himself personally 
pay the premium due the company and would look to the note Bradley 
had given him for indemnity. Of this the company was without knowl- 
edge. The matter was not noted in the application, and such procedure 
was forbidden by Reaser’s agency contract. The note was never paid, 
and after the death of James M. Bradley was canceled, surrendered, 
and returned by the payee therein named, the said E. H. Reaser, to 
the deceased’s widow, Bertha Z. Bradley, the plaintiff. It is conceded 
that plaintiff made due proof of the death of her husband, the said 
James M. Bradley. The defendant company refused to pay, for the 
reason, as it contends, that no contract of insurance was ever made 
or entered into. It is also conceded that upon his death Bertha M. 
Bradley, the plaintiff, was appointed as administratrix of the estate 
of James M. Bradley, and that qn November 20, 1918, she duly qual- 
ified thereunder, and. at the time of the trial was acting as such. 

[1, 2] Under the express agreement of Bradley the insurance was 
not to take effect unless the first premium was paid and the policy 
delivered to and received by him during his lifetime and good health. 
The evidence, about which there is no dispute, does not show, in our 
opinion, either the payment of the first premium or the deliyery of the 
policy. The transaction between Bradley and the agent, Reaser, 
whereby a note was given for the premium, must be held to have been a 
private arrangement between Reaser and Bradley, concerning which the 
company had no knowldge, and which was in direct violation of the 
rules of the company and the instructions given to the agent. So far as 
the company is concerned, the record shows no arrangement whereby 
anything but cash should constitute a valid payment of the first pre- 
mium. It must be conceded that there was no actual manual delivery 
of the policy to Bradley in his lifetime or good health, or at all. Reaser 
was not the agent of Bradley to receive the policy, and delivery to 
him was not a delivery to Bradley. Smith v. Commonwealth Life 
Ins. Co., 157 Ky. 146, 162 S. W. 779; Heiman v. Phoenix Mutual 
Life Ins. Co., 17 Minn. 153 (Gil. 127) 10 Am. Rep. 154. The making 
out of the policy in New York City on October 23, 1918, and the 
mailing thereof to the company’s branch office at Des Moines, or the 
mailing at Des Moines to Reaser at Algona, did not constitute a de- 
livery of the policy, as the contract otherwise provided. 

Section 1812 of the Iowa Code and the claimed. construction of it 
by the Supreme Court of Iowa in Unterharnscheidt v. Missouri State 
Life Ins. Co. 160 Iowa, 223, 138 N. W. 459, 45 L. R. A. (N. S.) 743, 
is not applicable to this case. The section referred to relates wholly 
to misrepresentation by the insured in securing insurance. There is 
no claim of misrepresentation in this case. It is conceded that Bradley 
was in good health and an insurable risk when he made application for 
insurance, aud that he continued so up to the morning of November 
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1, 1918, when he became fatally ill. There is no claim made that the 
policy was not delivered because Bradley was not in good health, but 
because he was dead. The following Iowa cases, illustrate the pur- 
pose of the statute: Boulting v. New York Life Ins. Co. (1918) 182 
Iowa, 797, 802, 166 N. W. 278; Weimer v. Association, 108 Iowa, 
451, 79 N. W. 123; Stewart v. Association, 110 Iowa, 528, 81 N. W. 
782; Nelson v. Insurance Co., 110 Iowa, 600, 81 N. W. 807; Peter- 
son v. Association, 115 Towa, 668, 87 N. W. 397; Welch v. Insurance 
Co., 117 Iowa, 394, 90 N. W. 828; Roe vy. Association, 137 Iowa, 696, 
115 N. W. 500, 17 L. R. A. (N. S.) 1144. 


No insurance was effected under the facts. Rushing v. Manhattan 
Life Ins. Co. (1915) 224 Fed. 74, 139 C. C. A. 520; John Hancock 
Mutual Life Ins. Co. v. McClure (1914) 218 Fed. 597, 134 C. C. A. 
355; Kennedy v, Mutual Life Ins. Co. (D. C. 1913) 205 Fed. 677; 
Cable v. United States Life Ins. Co. (1901) 111 Fed. 19, 49 C. C. 
A. 216; Equitable Life Assurance Society v. McElroy (1897) 83 
Fed. 631, 28 C. C. A. 365; Piedmont & Arlington Life Ins. Co. v. 
Ewing (1875) 92 U. S. 377, 23 L. Ed. 610; Paine v. Pacific Mutual 
Life Ins. Co. (1892) 51 Fed. 689, 2 C. C. A. 459; Misselhorn v. Mu- 
tual Reserve Fund Life Ass’n (C. C. 1887) 30 Fed. 545; Kohen v. 
Mutual Reserve Fund Life Ass’n (C. C. 1886) 28 Fed. 705; McKenzie 
v. N. W. Mutual Life Ins. Co. @Ga. 1921) 105 S. E. 720; 1 Joyce, Ins. 
(2d Ed.) §$§ 97a, 98, and cases there collected; 25 Cyc. pp. 718, 719. 


The other assignments of error have been considered and found to be 
without merit. 


Judgment affirmed. 


NORTHWESTERN MUT. LIFE INS. CO. v. JOHNSON. 


NATIONAL LIFE INS, CO. OF MONTPELIER, VT., v. MILLER. 
(Nos. 5160, 5251.) 


(United States Circuit Court of Appeals, Eighth Circuit. Sept. 24, 1921.) 


275 Federal Reporter, 757. 


1. INSURANCE — POLICY INCONTESTABLE FOR SUICIDE 

AFTER TWO YEARS. 

Provision in life insurance policy that policy shall be void if insured 
within two years shall die by his own hand, whether sane or insane, pre- 
vents the insurer, after two years, from denying liability, if insured came 
to his death by his own hand, in the absence of a showing he was insane 
at the time. 


(For other cases, see Insurance, Dec. Dig. § 400.) 


2. INSURANCE — LETTERS OF INSURED HELD ADMISSIBLE 

TO SHOW INTENT, AS BEARING ON ISSUE OF DEATH. 

In an action on a life insurance policy, where circumstantial evidence 
had to be relied on to establish assured’s death, as his body had never 
been found, letters written by him, found in a safe deposit box after his 
disappearance, and also testimony of witness in relation to a conversation 
he had with assured shortly before his disappearance, /icld admissible to 
show his intent to commit suicide. 


(lor other cases, see Insurance, Dec. Dig. $ 659[2].) 
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In Error to the District Court of the United States for the South- 
ern District of Iowa; Martin J. Wade and Page Morris, Judges. 

Actions by Isabel H. Johnson against the Northwestern Mutual Life 
Insurance Company, and by A. M. Miller, administrator of the estate 
of George P. Johnson, intervener, against the National Life Insurance 
Company of Montpelier, Vt. Judgments for plaintiff in each case, and 
defendants bring error. Affirmed. 


Eugene D. Perry, of Des Moines, Iowa (Harley H. Stipp, Robert J. 
Bannister and Vincent Starzinger, all of Des Moines, lowa, George 
B. Young, of Montpelier, Vt., John Barnes, of Milwaukee, Wis., and 
James H. McIntosh, of New York City, on the brief), for plaintiffs in 
error. 

S. F. Prouty, of Des Moines, Iowa, for defendants in error. 


Before Hook, Circuit Judge, and Trieber, District Judge. 


TRIEBER, D. J. These were actions upon policies issued by each of 
the defendants upon the life of George ‘P. Johnson, payable in the first 
case to his wife, and in the second to his executors or administrators. 
The complainants, after alleging the issuance of the policies sued on 
proofs of death, demand, and refusal to pay, stated that the assured died 
on February 28, 1911, by his own hand. 

The answers in both cases denied that the assured was dead, and 
further pleaded that, if dead, he died by his own hand, while not in- 
sane, and there could be no recovery upon the policies, even if they 
made no such exceptions; it being against public policy to permit such 
policies to be issued. In the second case, that against the National 
Life Insurance Company, there was an additional plea that, if the as- 
sured is dead, the district court of Polk county, state of Iowa, which 
appointed Mr. Miller as administrator of the estate of the deceased, 
was without jurisdiction, as at the time the policy was issued and at 
the time of Johnson’s disappearance and alleged suicide,.the assured 
was domiciled in the city of Baltimore, Md.; that he never resided in 
the state of Jowa, and had no property whatever in that state; that, 
after the supposed death of the assured, his widow and children re- 
moved from the city of Baltimore to the City of Chicago, in the state 
of Illinois, where they resided until 1913, when they removed to the 
city of Des Moines, in the state of lowa; that the assured owed a great 
many debts in the state of Maryland, although no letters of adminis- 
tration were ever taken out in that state; that he owed no debts to 
citizens of the state of Iowa; and that there was no other property in 
the state of Iowa, except the policies sued on, and some little furniture 
of small value. 

[1] There was a trial to a jury, and verdicts in favor of the plain- 
tiffs, which it is sought to reverse by the writs of error from this court. 
Whether a contract of life insurance, if construed to make the com- 
pany liable in case of a suicide of the assured, it not appearing that he 
was insane at the time, is against public policy, and therefore void, was 
certified by us to the Supreme Court. 

The first question certified was whether the provision in the policies 
that “if within two years from the date hereof the said insured shall 
* * * die in consequence of a duel, or shall, whether sane or in- 
sane, die by his own hand, then, and in every such case, this policy 
shall be void,” prevents the insurer from denying liability, if the insured 
came to his death by his own hand, in the absence of a showing that 
he was insane at the time. The Sugreme Court answered this question 
that under that provision of the policy the insurer could not deny lia- 
bility. The opinion is published in 254 U. S. 96, 41 Sup. Ct. 47, 65 L. 
Ed.—. This disposes of the main issue of law. 
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[2] Objections were made to the introduction of certain evidence. 
After his disappearance the following letter was found in his safe 
deposit box: 

“2—28—11. 


“Dear Enie: There is nothing to say to you and the children, except 
that I have made a fearful mess of things and you all will be better off 
without me.. I might write until doomsday and not make it a bit better. 
I despise myself so much there is only one thing to do, but it is mighty 
rotten on you and the kids. I just can’t write any more. George.” 


Other letters written on the same date were as follows: 


“Dear Scull. This is the last time I will bother you, and I thank 
you very much for all your kindness. The end has come, and I have 
given up. Inclosed are my keys:to a box in the Safe Deposit & Trust 
Company, to whom I have written inclosed note, which will be your au- 
thority to open the box in which you will find further explanation. Please 
attend to this at once. “George P. Johnson.” 


“Safe Deposit & Trust Co., Baltimore, Maryland: Please permit Mr. 
Charles O. Scull, vice president of the United States Guaranty Company, 
to open my box and remove the contents. I have given him the key. 

“George P. Johnson.” 


Another letter found in the same deposit box was as follows: 


“Dear Scull: Attached is a complete statement of the situation so far 
as I can think of it. The premiums on the 1911 policy is due 3—2. It is 
barely possible | may be found in a hospital to-morrow. In such case 
you will be notified, and I know you will protect the premium under the 
circumstances. If no hospital report reaches you by noon, there should 
be some from the morgue. The money you gave me last week, with what 
| got by pawning my watch, paid my board bill and some personal debts. 
The inclosed $7 is what is left. I don’t think my wife has more than a 
dollar, and I feel sure you will help her out temporarily, until she gets 
her part of the insurance money. She knows nothing of this wretched 
business. George P. Johnson. 

“Assets: 
Life insurance, Northwestern Mutual 
. New York Life 
National $5,000.00, minus $439.26 and in- 
terest; balance .. 4,560.74 


$11,450.74 

“At some future time my heirs will receive $4,000, which is my one- 

third of $10,000, and $4,000 in trust. I have not left a will. One left a 
few years ago was destroyed. ts a 


Objections to the introduction of these letters by the defendants were 
by the court overruled and proper exceptions saved. 

[3] To establish the death of the assured plaintiffs had to rely en- 
tirely on circumstantial evidence, as the body had never been found. 
The law ‘is well settled that, when a plaintiff in a case has to rely solely 
upon. circumstantial evidence that it is very liberal in admitting any 
evidence which will aid in establishing the facts necessary to a re- 
covery. Evidence of this nature is always admissible to show intent. 

“The intention of a person, when material, may be proved by contem- 
poraneous declarations in his letters, written under circumstances pre- 
cluding a suspicion of misrepresent&tion.” Mutual Life Insurance Co. v. 
Hillmon, 145 U. S. 285, 295, 12 Sup. Ct. 909, 36 L. Ed. 706; Connecticut 
Mutual Life Ins. Co. v. Hillman, 188 U. S. 208, 219, 23 Sup. Ct. 294, 47 
L. Ed. 446; Wigmore on Evidence, vol. 1, $§ 102 and 237. 
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This has been frequently recognized and approved in actions on life 
policies, when death was self-inflicted. Sharland v. Washington Life 
Ins. Co., 101 Fed. 206, 41 C. C. A. 307; Rogers v. Manhattan Life Ins. 
Co., 138 Cal. 285, 71 Pac. 348; Rens v. Relief Ass’n, 100 Wis. 266, 
75 N. W. 991; Weld v. Mutual Life Ins. Co., 61 Ill App. 187. The 
court committed no error in admitting the letters. This also applies 
to the testimony of Mr. Scull in relation to the conversation he had with 
the assured shortly before his disappearance. 

It is also claimed that the court committed error in refusing to 
direct a verdict for the defendants. Without setting out the evidence in 
the case, a careful reading of it satisfies that there was sufficient evi- 
dence to require the submission of the fact whether the assured was 
dead, and the finding of the jury is conclusive in this court. 

[4] The attack upon the appointment of the administrator by the 
district court of Polk county, state of lowa, in the action against the 
National Life Insurance Company, is without merit. The district 
courts of the state of Iowa are courts of record, with power to appoint 
administrators of the estates of deceased persons, and the judgments 
of these courts, in making such appointments, are not subject to col- 
lateral attack. That is well settled by an unbroken line of decisions 
of the Supreme Court of Iowa. Murphy v. Creighton, 45 Iowa, 179, 
182; Morris v. Chicago, etc., R. R. Co., 65 Iowa, 727, 23 N. W. 143, 
54 Am. Rep. 39; In re Barrett Estate, 149 N. W. 247, 167 Iowa, 218; 
In re Stone Estate, 173 Iowa, 371, 373, 155 N. W. 812, and on rehear- 
ing 173 Iowa, 371, 155 N. W. 812. In the last-cited case the court 
said: 

“It would hardly seem necessary to take time for argument or citation 
of authorities upon a proposition so elementary; but we may say that the 
precise question was before this court in Murphy v. Creighton, 45 Iowa, 
179. It was there decided that a showing of property of the deceased in 
the county where application is made is not necessary to the jurisdiction 
of the court to appoint an administrator, and that, such appointment hav- 
ing been made, it is not open to collateral attack. The same question of 
jurisdiction was again decided in Morris v. Chicago, R. I. & P. Ry. Co., 
65 Iowa, 727, and the appointment of an administrater by an lowa court 
was upheld, although the estate had no property in Iowa, nor any prop- 
erty right therein except a claim for damages for causing the death of 
the intestate, upon which claim suit might be brought in this jurisdic- 
tion.” 

This rule of law is recognized by all the courts. New England Mu- 
tual Life Ins. Co. v. Woodworth, 111 U. S. 138, 4 Sup. Ct. 364, 28 L. 
Ed. 379; White v. Spaulding, 50 Mich. 22, 14 N. W. 684; Jones v. 
Smith, 120 Ga. 642, 48 S. E. 134; Railroad Co. v. Bennett, 58 Kan. 
499, 49 Pac. 606; Railroad Co. v. Lewis, 24 Neb. 848, 40 N. W. 401, 
2L. R. A. 67; Railroad Co. v. Andrews, 36 Conn. 214; Sulz v. Mutual 
Reserve Fund Life Ass’n, 145 N. Y. 562, 40 N. E. 242, 28 L. R. A. 
379. 

[5] Under the statutes of Iowa (Code, § 3306), a fereign adminis- 
trator cannot maintain an action in its courts, but must take out letters 
of administration in that state in order to maintain it. Knight vy. Rail- 
road Co., 160 Towa, 160, 140 N. W. 839. 

There were other assignments of error, which have been carefully 
examined, but are not of sufficient importance to make it necessary to 
refer to them in this opinion. 

The trial court committed no error in the trial of these cases and the 
judgments are affirmed. 

Judge Hook, who was to write the opinions in these cases, died 
without having done so, but concurred in the result and in constltation 
expressed the same views set forth in this opinion. 


‘ 
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AMERICAN INS. UNION v. MANES. (Nos. 193, 209.) 


(Supreme Court of Arkansas. Oct. 31, 1921. Rehearing Denied Nov. 
28, 1921.) 


234 Southwestern Reporter, 496. 


1. INSURANCE — SON-IN-LAW HELD TO HAVE NO INSURA- 

BLE INTEREST IN FATHER-IN-LAW’S LIFE. 

Where insured applied for certificate of membership in a_ beneficial 
association, agreeing in advance with his son-in-law, the designated bene- 
ficiary, that the son-in-law should pay the assessments and all other ex- 
penses necessary to obtain and maintain the membership, the contract of 
insurance was void in its inception, being a wagering contract. 

(For other cases, see Insurance, Dec. Dig. § 116[1].) 


2. INSURANCE—REINSURER CANNOT SET UP LACK OF IN- 

SURABLE INTEREST. 

Only the insurer can take advantage of lack of insurable interest in 
the beneficiary of a beneficial association certificate, and a reinsurer of 
the association’s certificates cannot do so. 

(For other cases, see Insurance, Dec. Dig. § 679.) 


Appeal from Circuit Court, Searcy County; J. M. Shinn, Judge. 
Action by J. H. Manes against the American Insurance Union. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 


Basil Baker, of Jonesboro, for appellant. 
W. F. Reeves, of Marshall, for appellee. 


McEWEN v. NEW YORK LIFE INS. CO. (L. A. 6533.) 


(Supreme Court of California. Sept. 27, 1921. On Application for Re- 
hearing, Oct. 27, 1921.) 


201 Pacific Reporter, 577. 


1, INSURANCE — ANSWER OMITTING MENTION OF ACCI- 
DENTS HELD ANSWER THAT NO ACCIDENTS WERE SUS- 
TAINED. 

Answer of applicant for insurance in medical examination to the ques- 
tion, “What illnesses, diseases, or accidents have you had since childhood ?” 
which omitted all mention of accidents was in effect an answer that no 
accidents had been sustained, and, if applicant had been seriously injured 
in an accident such answer was false. 

(For other cases, see Insurance, Dec. Dig. § 291{[7].) 


In Bank. 

Appeal from Superior Court, Los Angeles County; Charles Monroe, 
Judge. 

Action by Rachel A. McEwen against the New York Life Insurance 
Company. Judgment for defendant, and plaintiff appeals. Affirmed. 

See, also, 183 Pac. 373. 
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Murphey & Poplin, of Los Angeles, for appellant. 
Meserve & Meserve and Paul H. McPherrin, all of Los Angeles, for 
respondent. 


LENNON, J. This action was instituted for the recovery of the amount 
of a life insurance policy issued by the defendant, New York Life In- 
surance Company, in July, 1910, to plaintiff's son, Charles B. McEwen, 
who died in November, 1910. Defendant resists payment of the policy 
upon the ground that the decedent procured the issuance of the policy 
by means of fraud, concealment and misrepresentations in answering writ- 
ten questions propounded to him by defendant’s medical examiner on June 
29, 1910, and that defendant accepted the application and issued the pol- 
icy in reliance upon the truth of these answers. The present litigation 
has been pending for over 9 years, and this is the third appeal which has 
been taken. The first trial resulted in a verdict in favor of plaintiff, but 
judgment thereon was reversed by the District Court of Appeal upon the 
ground that the trial @udge had submitted to the jury the issue of the 
materiality of the questions claimed to have been falsely answered (Mc- 
Ewen v. N. Y.: Life Ins. Co., 23 Cal. App. 694, 139 Pac. 242); likewise a 
judgment entered upon a verdict rendered in plaintiff's favor upon the 
second trial was reversed by the District Court of Appeal (McEwen v. 
N. Y. Life Ins. Co. [App.] 183 Pac. 373). On the third trial the judge 
directed a verdict for the defendant, and plaintiff appeals, claiming that 
a directed verdict was unwarranted by the facts of the case. 

[1] The only answer of decedent in the medical examination which 
is of importance for the purposes of this appeal is the following: 


“What illnesses, diseases, or accidents have you had since childhood? 
(The examiner should satisfy himself that the applicant gives full and 
careful answers to this question.) Name of disease: Typhoid pneu- 
monia. Number of attacks: One. Date: 1891. Duration. Severity: 
Severe. Results: Complete recovery.” 

The above-quoted question was asked for the purpose of ascertaining 
information concerning the condition of decedent’s health in certain. par- 
ticulars deemed deserving of especial consideration in connection with the 
issuance of a life insurance policy. The question is neither ambiguous 
nor misleading. It calls for facts in regard to accidents suffered since 
childhood, as well as illnesses and diseases, and an answer which omits all 
mention of accidents is, in effect, an answer that no accidents have been 
sustained. Malicki v. Chicago Guar. Fund Life Soc., 119 Mich. 151, 77 
N. W. 690. At the close of the written questions and answers the insured 
certified : 

“That I have carefully read each and all of the above answers, that 
they are each written as made by me, that each of them is full, complete 
and true.” 


It was proven by the defendant company, and is conceded by plain- 
tiff, that in July, 1909, just a year prior to the application for the polity, 
the decedent Charles B. McEwen was injured by being struck or kicked 
in the chest by the foot of a mule, as a result of which his chest was in- 
jured, his back strained and one rib broken; owing to temporary total 
disability caused by the injury he received from an accident insuraance com- 
pany the sum of $25 per week for a period of 16 weeks, amounting in all 
to $400. The injury received for the time being rendered him unfit for 
any business whatsoever and seriously impaired his health. Notwith- 
standing the serious consequences ensuing from the accident sustained by 
decedent in July, 1909, which disabled him for a period of nearly 4 
months, he failed to set forth the accident in his answers to the questions 
asked by the defendant company in an examination held on June 29, 1910. 
Inasmuch as decedent made no mention of accidents in answer to a ques- 
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tion calling for disclosures of accidents, and since, on the third trial, it 
was conceded that decedent has sustained the above-described accident 
less than a year before answering the said question, the conclusion is in- 
escapable that the question was falsely answered. 

[2] Upon the second appeal of this case the District Court of Ap- 
peal held that it was error for the trial judge to submit to the jury the 
question whether or not the accident tended to affect the longevity of the 
decedent, that the only question to be passed upon by the jury was the 
truth or falsity of decedent’s answers and that a determination of this 
point would settle the rights of the parties. This statement of the law 
by the District Court of Appeal became the law of the case and was 
binding upon the trial court upon the third trial. 


“The doctrine [of the law of the case] means simply this: That the 
court having once decided the law, and the cause having gone back to the 
lower court for further proceedings in accordance with the law as thus 
established, and the parties and the lower court having acted in reliance 
upon that law, this court will not, upon a second appeal, again enter into 
a consideration of the question, but, if the facts and circumstances are 
substantially the same, will treat it as settled law, regardless of its ac- 
curacy.” Brett v. S. H. Frank & Co., 162 Cal. 735, 739, 124 Pac. 437, 439. 

Since the evidence conclusively shows the answer to the question con- 
cerning “illnesses, diseases, and accidents” was untrue, and, according to 
the law laid down for the guidance of the trial court, the truth or falsity 
of the answers was the determining factor and the only question to be 
submitted to the jury, it was proper for the judge to direct a verdict for 
defendant upon the theory that a material question had been falsely an- 
swered by decedent. Wilson v. Alcatraz Asphalt Co., 142 Cal. 182, 75 
Pac. 787; Estate of Baldwin, 162 Cal. 471, 123 Pac. 267. 


[3] It is claimed that, on the third and last trial, the court errone- 
ously sustained objections to certain evidence offered by plaintiff. This 
evidence, plaintiff contends, tended to show that decedent informed de- 
fendant’s medical examiner of the said accident, and that the examiner 
thought the accident unimportant, and for that reason did not include it 
in the written answer. We may assume, without deciding, that, had that 
been shown to be the fact, the company, and not decedent, would have 
been responsible for the failure to mention the accident in the written 
answers to the medical examination, and therefore that it would have 
been error to exclude competent evidence on this point. We are of the 
opinion that no competent evidence in support of this contention was 
proffered by the plaintiff. The only evidence sought to be introduced, on 
this point was the testimony of the physician who examined decedent on 
June 29, 1910. The physician testified that he had no independent recol- 
lection whatever of his examination of the decedent. It appears that the 
witness was seriously ill in September, 1919, and that the trial at which 
he testified took place in November, 1919. Plaintiff’s attorney sought to 
have the witness refresh his memory from, or testify from, a written 
memorandum. Defendant’s counsel objected to the witness testifying 
from this memorandum, and the court sustained the objection. Section 
2047 of the Code of Civil Procedure provides that a witness may re- 
fresh his memory respecting a fact from a written memorandum or 
“may testify from such a writing, though he retain no recollection of 
the particular facts.” A witness cannot, however, refresh his memory 
or testify from such a memoranduth unless it is made to appear that the 
memorandum complies with certain qualifications specified in said section 
2047 of the Code of Civil Procedure. 

In the present case the only fact disclosed in connection with the 
the memorandum, aside from the fact that it was dated July 19, 1919, 
nine years after the medical examination, is the fact that it was signed 
by the witness; there was no showing that the witness wrote or dictated 
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the memorandum, or that it was written at a time when the fact was 
fresh in his memory, or that he knew the fact was correctly stated there- 
in. It would, therefore, have been improper for the court to have per- 
mitted the witness to testify from the memorandum in question. Morris 
v. Lachman. 68 Cal. 109, 112, 8 Pac. 799; Stone v. S. F. Brick Co., 13 
Cal. App. 203, 109 Pac. 103. Furthermore, the memorandum itself, which 
is set forth in the bill of exceptions, furnishes evidence of its own un- 
reliability. It purports to have been made 9 years after the happening 
of the event, and states that the physician examined decedent in 908, and 
found no evidence of injury from the accident; whereas, the examina- 
tion with which the parties are concerned in the instant case is one held 
in 1910, and the accident occurred in 1909. 


[4] Counsel for plaintiff further contends that, since defendant ob- 
jected to plaintiff’s counsel questioning the physician who examined de- 
cedent for the defendant and itself failed to call the physician, the pre- 
sumption arises that the physician’s testimony ‘would have been adverse 
to defendant. Code Civ. Proc. § 1963, subds. 5 and 6. However, defend- 
ant was under no obligation to call the physician as its own witness or to 
permit him to testify for plaintiff, particularly in view of the fact that 
the physician was unable to recall the medical examination at all, and it 
does not appear that there was any legally competent memorandum which 
he might use to aid him in testifying. 


Defendant, by its answer, alleged a cancellation of the policy and de- 
posited in court the sum of $347.10, the amount of premium paid on the 
policy. It is claimed that plaintiff is entitled to this sum and that she 
was deprived of it by the directed general verdict in favor of defendant. 
The testimony of plaintiff in the case shows that the money necessary 
for the payment of this premium was advanced by plaintiff to decedent 
as a loan, and thereafter repaid by him to her. It is evident, therefore, 
that plaintiff is not entitled to receive the returned premium in her own 
name and as her own property, but that the money is the property of the 
decedent’s estate. Nor does it appear that there has ever been an ad- 
ministrator of the estate of said Charles B. McEwen, or any other legal 
representative to whom payment could be made. In the absence of any 
such showing there is no person to whom such payment could be made, 
even in the event that the plaintiff expressed a willingness to accept the 
same and rescind the contract. 


The judgment is affirmed. 
We concur: Angellotti, C. J.; Lawlor, J.; Sloane, J.; Wilbur, J. 


On Application for Rehearing. 


Per CuriAM. The opinion heretofore rendered in the above-entitled 
cause is hereby modified as follows: Bye striking out the last paragraph 
thereof, and in lieu thereof inserting the following: 


[5] Defendant, by its answer, alleged the cancellation of the policy 
and deposited in court $347.10, the amount of premium paid on the policy. 
It is claimed that plaintiff is entitled to this sum, and that she was de- 
prived of it by the directed general verdict in favor of defendant. We 
are entirely satisfied that such is not the effect of the verdict or judg- 
ment given. The request of the defendant for an instruction directing 
a verdict in favor of defendant was based on its claim that the policy 
was voidable on the ground of fraud on the part of the insured in ob- 
taining the policy, and that therefore the defendant had a right to ‘re- 
scind. This was the position of the trial court in directing a verdict for 
the defendant, and this result carried with it necessarily the implication 
that the money paid into court should be restored to the party entitled 
thereto. There was uncontradicted evidence sufficient to support a find- 
ing of a gift of the policy by the insured to the plaintiff, and the directed 
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general verdict in favor of the defendant necessarily implied that the 
plaintiff was entitled to the premium money paid into court by the de- 
fendant for the purpose of effecting a rescission. The judgment given 
in this case upon the directed verdict does not preclude the plaintiff from 
recovering this money. Neither does our affirmance of such judgment 
have any such effect. 

The application for rehearing is denied. 

Angellotti, C. J.. and Lennon, Skurtleff, Lawlor, Wilbur, and Sloane, 
JJ., concur. 


GLOVER vy. NEW YORK LIFE INS. CO. (No. 12414.) 
(Court of Appeals of Georgia, Division No. 1. Nov. 17, 1921.) 
109 Southeastern Reporter, 546. 


(Syllabus by the Court.) 

1, INSURANCE — NONDELIVERY DURING INSURED’S GOOD 
HEALTH HELD NOT TO DEFEAT RECOVERY, WHERE 
POLICY WOULD HAVE BEEN DELIVERED IF AGENT HAD 
GONE TO POST OFFICE. 

Where the beneficiary of an insurance policy sues thereon, and the 
company defends solely upon the ground that the contract of insurance 
provides that it shall not be binding on the company unless the policy 
was delivered to and received by the insured during his lifetime in good 
health, this defense cannot avail where the evidence shows that the first 
premium was paid and that the contract of insurance was complete in 
every way mailed to the agent of the company for unconditional delivery 
to the insured, and received at the post office of the agent of the insured 
while the insured was in life and in good health, and the only reason 
that the policy was not actually delivered by the agent to the insured was 
that the agent did not go to the post office and get the policy for several 
days after its receipt at the post office and while the insured was in life 
and in good health. 


(For other cases, see Insurance, Dec. Dig. § 136[4].) 


(Additional Syllabus by Editorial Staff.) 
2. INSURANCE—DELIVERY DURING GOOD HEALTH CAN BE 
MADE CONDITION PRECEDENT TO LIABILITY. 
Parties to an insurance contract can make the actual delivery of the 
policy during the good health of the insured a valid and binding condition 
precedent to the liability of the company. 


(For other cases, see Insurance, Dec. Dig. § 136[4].) 
3. INSURANCE—ACTUAL DELIVERY OF POLICY NOT ESSEN- 
TIAL UNLESS MADE SO BY TERMS OF CONTRACT. 


Actual delivery of an insurance policy to insured is not essential to 
the validity of a contract of life insurance unless expressly made so by 
the terms of the contract. 


(For other cases, see Insurance, Dec. Dig. § 136[1].) 


Error from City Court of Bainbridge; H. B. Spooner, Judge. 
Action by Rillie Glover against the New York Life Insurance Com- 
pany. Judgment for defendant, and plaintiff brings error. Reversed. 
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Hartsfield & Conger, of Bainbridge, for plaintiff in error. 
Bryan & Middlebrooks, of Atlanta, and John R. Wilson, of Bain- 
bridge, for defendant in error. 


Luxe, J. Rillie Glover sued the New York Lifef Insurance Com- 
pany for $1,000 on an insurance policy on the life of her husband. Guil- 
ford M. Glover. The case was submitted to the court without a jury, 
and a judgment was rendered for the company. 


[1] Though dated August 30, 1918, the policy, by its terms, took 
effect on August 23, 1918. The application for insurance attached to the 
policy and made part thereof provided: (1) That the insurance hereby 
applied for shall not take effect unless the first premium is paid and the 
policy delivered to and received by me during my lifetime in good health; 
(2) that any payment made by me before the delivery of the policy to 
and its receipt by me as aforesaid shall be binding on the company only 
in accordance with the terms of the company’s receipt therefor on the 
receipt form which is attached to this application and contains the terms 
of the agreement under which said payment has been made, and is the 
only receipt the agent is authorized to give for such payment. The ap- 
plication further provided that the agent could not “make, modify, or 
discharge contracts, or waive any of the company’s rights or require- 
ments.” 

The application signed by Glover on August 23, 1918, arrived at the 
New York office of the company on August 29, 1918, and was favorably 
passed upon the next day. The policy was signed August 30, 1918, and 
mailed to the Atlanta office of the company the following day, reaching 
there September 5, 1918. On the same day it was mailed to Hudgins, 
the agent taking the application, for delivery. It was agreed that in due 
course of mail the policy would have reached Camilla, Ga., the post office 
address of Hudgins, on September 6, 1918. Because of a change in his 
address, he did not actually receive the policy until some time between 
September 10 and September 15, 1918. He mailed it to Guilford Glover, 
R. F. D., Camilla, Ga., on September 25, 1918. Glover was taken ill with 
typhoid fever on September 10, 1918 and died on October 7, 1918. Coun- 
sel agreed that the first premium was paid by Glover, returned to his 
wife, by her returned to the company, and kept by it subject to her de- 
mand. The company’s only defense was “that said policy was not deliv- 
ered to said Glover and received by him during his good health.” 

[2, 3]. That the parties to an insurance contract can make the actual 
delivery of the policy during the good health of the insured a valid and 
binding condition precedent to the liability of the company is certain. It 
is also true that— 

“Actual delivery of the policy to the insured is not essential to the 
validity of a contract of life insurance, unless expressly made so by the 
terms of the contract.” New York Life Ins. Co. v. Babcock, 104 Ga. 
67(2), 30 S. E. 273, 42 L. R. A. 88, 69 Am. St. Rep. 134. 

The decision in that case is authority for the proposition that the 
phrase, “unless the policy is delivered to the applicant while living and in 
good health,” does not import an actual delivery, and that in such a case 
the controlling question on the subject of delivery is “not who has the 
actual possession, but who has the right of possession.” We apprehend 
that if a contract of insurance unequivocally stipulates for a manual de- 
livery of the policy, and the failure to make such delivery is not the 
fault of the insurer or of its agents, the reasoning of Justice Lewis in 
that decision would not apply. 

If a decision of this case depended solely upon the question as to 
whether the words “delivered to and received by” mean an actual deliv- 
ery, we should be inclined to hold that they do not. Under our law de- 
livery certainly has no such meaning. and the Standard Dictionary de- 
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fines “receive” as “to obtain by delivery, transmission. or communication.” 
The Iowa Supreme Court, in the case of Unterharnscheidt v. Missouri 
State Life Insurance Co., 160 Iowa, 223. 138 N. W. 459, 45 L. R. A. (N. 
S.) 743, construed the words “delivered to and accepted by” not to 
mean manual delivery. It should also be borne in mind that the law re- 
quires that an ambiguous stipulation in an insurance contract be construed 
most favorably for the insured. 

As we view this case, however, a recovery on the policy was de- 
manded by the evidence. whether the words of the contract import an 
actual or constructive delivery. In the Babcock Case, supra, the policy 
reached the local agent about 2 p. m. on November 30, 1895. He made 
an effort to deliver it. Babcock was found dead on the afternoon of 
December 1, with a pistol wound in his breast. In rendering the opinion 
of the court. Justice Lewis used the following significant language: 

“That policy was received by its local agent who. through negligence 
or in disregard of his obligations both to his company and to the other 
contracting party, failed, without excuse and without authority. to hand 
the policy to its real owner. In consequence of this failure and negli- 
gence, the company contends it is not liable. It thus seeks to take advan- 
tage of the wrong of its own agent, by virtually pleading his negligence 
as a defense to this action. The law should be plain in its terms and un- 
mistakable in its meaning before a court should hold that for such a 
catise an insurance policy was inoperative.” 

In the Unterharnscheidt Case, supra, the policy, which was mailed to 
the agent for delivery to the insured, and in due course of mail should 
have reached him at Sioux Falls by July 20, 1910, was delivered at his 
office and remained there until his return on August 7. 1910. The in- 
sured became seriously ill July 23, 1910. The court said that— 


“The neglect or omission of the agent, under such circumstances. to 
perform the manual act of placing the policy in the hands of the insured. 
will not serve to suspend or postpone the obligation of the company upon 
its contract.” r 


The Babcock Case was quoted extensively and followed in that case. 
In the decision last quoted it was held that the delay of the agent to de- 
liver the policy for three days precluded the company from successfully 
defending on the ground that no delivery was had. In the Babcock Case 
a delay of one day was sufficient to elicit a similar ruling. In the case 
at bar it appears that but for the change in the address of the agent, the 
policy could have been actually delivered to the insured at any time be- 
tween its arrival in Camilla on September 6, and the beginning of the 
fatal sickness of the insured on September 10. The contract was com- 
plete, and there was nothing left to be done except the delivery of the 
policy during the good health of the applicant. He remained in good 
health for four days after the policy reached Camilla, and during that 
time there was nothing whatever for the agent to do except to convey 
the policy to Glover. This he did not do. We do not think the benefi- 
ciary should suffer because of the negligence of the company’s agent. 
After extended discussion of the two decisions herein cited, Justice 
Steere, of the Michigan Supreme Court, in the case of Bowen v. Pruden- 
tial Insurance Co., 178 Mich. 63, 144 N. W. 543, 51 L. R. A. (N. S.) 587, 
said: 

“The strong, sound, underlying principle in both of the foregoing 
decisions, and which standing alone justifies the results reached, is that 
the defendants could not escape liability by relying on their own wrongs, 
and. are estopped by their misconduct and negligence, or that of their 
local agents through whom the applications were made, from denying a 
delivery which they should have made, and therefore the court could and 
did say that there was a constructive delivery.” 
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We plant our decision overruling the judgment of the court below 
squarely on the principle, announced in the Babcock Case, that the in- 
surance company cannot avoid its contract upon the ground that there 
was no manual delivery of the policy to the insured. The insured was 
entitled to the possession of the policy, and therefore had constructive 
possession of it. 


A consideration of the other assignments of error not dealt with 
above is not necessary. 

Judgment reversed. 

Broyles, C. J., and Bloodworth, J., concur. 


ALLISON v. BROTHERHOOD OF RAILROAD TRAINMEN (AL- 
LISON, INTERVENER). (No. 3419.) 


(Supreme Court of Idaho. Oct. 31, 1921.) 


201 Pacific Reporter, 838. 


1. INSURANCE — CONSTITUTION AND GENERAL RULES BE- 
COME PART OF CONTRACT; BENEFICIARY CANNOT BE 
CHANGED EXCEPT BY COMPLIANCE WITH CONTRACT 
TERMS. 


Where a certificate of membership is issued by a fraternal beneficial 
order, the constitution and general rules of the order become a part of 
the agreement, and a member cannot change the beneficiary except by a 
substantial compliance with the terms of such agreement. 


(For other cases, see Insurance, Dec. Dig. § 718, 784[1].) 


2. INSURANCE — A CHANGE OF BENEFICIARY ON GRAND 
LODGE BOOKS CANNOT BE MADE WHERE APPLICATION 
REACHES OFFICERS AFTER INSURED’S DEATH. 

Where the provisions of a fraternal benefit certificate provide that all 
transfers of the beneficiary shall be made upon the books of the grand 
lodge, under the direction of the general secretary and treasurer, and all 
transfers made in any other manner shall be null and void, the insured 
cannot change such beneficiary by making a request under oath in writing 
and mailing the same to the grand lodge, where such request does not 
reach the office of the general secretary and treasurer until after the 
death of the insured. 


(For other cases, see Insurance, Dec. Dig. § 784[2].) 


3. INSURANCE — EQUITY WILL NOT ENFORCE CHANGE OF 
BENEFICIARY, NOT CONSUMMATED BEFORE INSURED‘S 
DEATH. 

The maxim that equity will regard as done that which ought to have 
been done has no application to the change of a beneficiary in a certifi- 
cate, where it would in effect be making for the parties a contract ma- 
terially different from that which they had made for themselves. 

(For other cases, see Insurance; Dec. Dig. § 784[2].) 

Vou. LIX: 
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4. INSURANCE—WHERE INSURED DIES BEFORE COMPLET- 
ING. CHANGE OF BENEFICIARY. RIGHTS OF ORIGINAL 
BENEFICIARY IMMEDIATELY VEST, AND INSURER CAN- 
NOT WAIVE RIGHTS TO BENEFICIARY’S PREJUDICE. 


Where the insured in a beneficiary certificate attempts to change the 
beneficiary, but dies before such change is effected, the rights of the 
original beneficiary immediately vest upon the death of the insured, and 
the insurer cannot after the death of the insured waive any of the terms 
of the agreement to the prejudice of the beneficiary. 


(For other cases, see Insurance, Dec. Dig. § 784[7].) 


Appeal from District Court, Minidoka County; Wm. A. Babcock, 
Judge. 

Action by David B. Allison to recover on a beneficiary certificate is- 
sued by defendant, Brotherhood of Railroad Trainmen, in which Hannah 
Allison intervened. From a judgment for plaintiff, the intervener ap- 
peals. Reversed and remanded, with instructions for new trial. 


P. C. O'Malley, of Pocatello, and Homer C. Mills, of Twin Falls, 
for appellant. 
Dampier & Codding, of Rupert, for respondent. 


ADAMS v. MUTUAL LIFE INS. CO. (No. 10310.) 
(Appellate Court of Indiana, Division No. 2. Nov. 4, 1921.) 


132 Northeastern Reporter, 688. 


2. INSURANCE—AGREEMENT FOR FORECLOSURE ON POLICY 

HELD NOT SHOWN TO BE WITHOUT CONSIDERATION. 

In an action on a life policy, where defendant alleged a loan to de- 
ceased and plaintiff and an agreement in connection with the loan entitl- 
ing insurer to foreclosure on failure of insured to pay premiums, etc., 
and that there was such foreclosure and a cancellation of the policy, held, 
that the agreement as to foreclosure and cancellation was not without 
consideration by reason of provision in policy that loans would be made 
in conformity with rules in force at time; plaintiff failing to show that 
the forfeiture agreement was not in harmony with the rules in force at 
the time the loan was made. 


(For other cases, see Insurance, Dec. Dig. § 179%.) 


3. INSURANCE—INSURED AND BENEFICIARY HELD NOT EN- 
TITLED TO COMPLAINT OF MODE OF CANCELLATION OF 
LIFE POLICY. 

Where insured and beneficiary borrowed from insurer the entire 
cash or surrender value of the policy, and thereafter made default in pay- 
ment of the loan and premiums, insured and beneficiary had nothing left 
except the value speculative upon the life or death of the insured, and 
could have but little, if any, interest in the manner in which insurer 
closed the transaction and canceled the policy, and were not in position 
to complain of the formality or want of formality therein. 


(For other cases, see Insurance, Dec. Dig. § 17914.) 
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Appeal from Circuit Court, Gibson County; Simon L. Vandeveer, 
Judge. 

Action by Orinda H. Adams against the Mutual Life Insurance Com- 
pany. Judgment for defendant, and from denial of motion for new trial 
plaintiff appeals. Affirmed. ‘ 


Geo. K. Denton, of Evansville, W. Z. Bennett, of Booneville, and 
Sanford Trippett, of Princeton, for appellant. 

Frederick L. Allen, of New York City, D. H. Ortmeyer, of Evans- 
ville, Embree & Embree, of Princeton, and Gavin & Gavin, of Indiana- 
polis, for appellee. 


NicHots, P. J. Action by appellant against appellee on a policy of 
insurance on the life of her deceased husband. The policy was dated 
December 6, 1898, and by its terms appellee agreed to pay to appellant, 
on proof of death of her husband, $50,000, in 20 annual installments of 
$2,500 each. The husband died May 23, 1906. The questions here in- 
volved arise upon the issues formed by a general denial to the first and 
fifth paragraphs of answer. The first paragraph of answer alleges that 
the insured and beneficiary, appellant herein, borrowed $4,900, the full 
cash value of the policy on November 18, 1903, and assigned the policy 
as security for said,loan, and that thereafter the insured failed to pay 
the premium due on December 6, 1904, and failed to: pay the loan due on 
said date, and that on March 8, 1905, appellee foreclosed its lien on the 
policy by canceling the same and applying the cash value to the payment 
of the lien in accordance with the terms of the loan agreement. 

The fifth paragraph of answer was the same as the first, except 
that it pleaded that the loan contract was made in the state of New York. 
and was governed by the law of that state as to its construction, alleged 
that said contract was valid, and that there had been a legal foreclosure 
of the lien on the policy under the law of that state. Appellant states 
that the question involved on this appeal is as to whether or not the loan 
agreement was valid, and as to whether the lien on the policy had been 
legally foreclosed. The court adopted the construction of the contract 
contended for by appellee, holding the loan agreement valid and that 
the facts were sufficient to shew a legal foreclosure of the lien. In ac- 
cordance with the court’s instrucions the jury returned a verdict for the 
appellee, and the court rendered judgment accordingly in its favor. 
There was a motion for a new trial, which was overruled. This ruling 
of the court is the only error assigned. 

The provision for loans, as contained in the policy, is as follows: 

“After this policy shall have been in force three full years, the com- 
pany, within sixty days, on written application and upon assignment of 
this policy as security, will. in conformity with its rules then in force, 
loan amounts within the limits of the cash surrender value. with interest 
in advance, at the rate of 5 per cent per annum; provided: (1) That 
premiums be fully paid to the end of the policy year in which the loan 
falls due; (2) that in any Settlement of this policy all outstanding in- 
debtedness must be paid.” 

The loan agreement was dated November 18, 1902, and by its terms 
the company agreed to loan to the insured and appellant $4,900. $2,884 of 
which was applied to the payment of the premium on the policy to De- 
cember 6. 1904, $251.54 to the payment of the interest on the loan, less 
interest upon the premium advanced. and $2,364.26 was paid to the in- 
sured and appellant by the company’s check. To secure the payment of 
this loan, which was due December 6, 1904, the insured and appellant 
assigned, transferred and set over all their right, title, and interest in 
the policy here involved to the company as collateral security. It was 
then provided that— 
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“In the event of default in the payment of said loan on the date 
hereinbefore mentioned. the company is hereby authorized, at its option. 
without notice and without demand for payment. to cancel said policy and 
apply the customary cash surrender consideration then allowed by the 
company for the surrender for cancellation of similar policies, namely, 
$4,900, to the payment of said loan with interest. the balance, if any. to 
be payable to the parties entitled thereto on demand. * * *” 


[1] Appellant contends that so much of the agreement as is last 
quoted above is invalid for the want of consideration, contending that the 
policy having stipulated the terms upon which appellant and her husband 
should be entitled to a loan. and that the said part of the agreement 
above set out being beyond the terms of the policy, they are wholly with- 
out consideration and therefore unenforceable. But appellee contends 
that appellant did not specially plead-want of consideration for said part 
of said loan agreement, and that appellant having only pleaded a general 
denial to appellee’s said second paragraph of answer, the questions which 
he now seeks to present cannot be presented under the general issue. An 
examination of. the loan agreement as a whole clearly purports to fur- 
nish a consideration for each and every part thereof. It is the general 
rule, as stated in 4 Encyc. Plead. & Prac. p. 746. that in pleading a want 
of consideration, if the contract in suit imports a consideration, the 
want of consideration cannot be shown under a general denial, but must 
be pleaded; but that if. on the other hand, the cortitract in suit does not 
import a consideration. thereby making it necessary for the pleader to 
allege a consideration. want of consideration may be shown under the 
general denial. The same rule is stated in substantially the same lan- 
guage under section 613 of Watson’s Revision of Works’ Practice, vol. 
1, § 613 

Appellant cites the case of Butler v. Edgerton. 15 Ind. 15, as sus- 
taining her contention that want of consideration may be proven under 
the general issue, but in that case the court says: 


“The complaint sets out specifically the consideration for which the 
instrument was given besides furnishing a copy of the instrument.” 


We have here, then, a specific averment as to“the consideration, and 
it may be conceded that with the pleading in such form the question of 
the want of consideration can be raised by a general denial. The rule 
that governs in this case is more fully stated in the case of Nixon v. 
Beard, 111 Ind. 137. 141, 12 N. E. 131, 132. where the court says: 

“It is true that to make a want of consideration a defense to an ac- 
tion on an instrument in writing which imports a consideration, it must 
be specially pleaded. but that rule does not apply to cases like this, in 
which the consideration is properly and fully averred in the complaint.” 


In Smith vy. Flack, 95 Ind. 116, 121, the court stated the principle of 
law that must govern here as follows: 

“A written instrument promising to pay money implies a considera- 
tion. and if there was none. it is for the promisor to plead and prove the 
fact. Beeson v. Howard. 44 Ind. 413; Philbreoks v. McEwen. 29 Ind. 
347. Nothing appearing to the contrary, a contract will be presumed to 
be made upon a consideration, and a want of consideration must be shown 
by the party pleading it. Nelson v. White, 61 Ind. 139. But it cannot 
be proven under the general denial. Bingham vy. Kimball, 17 Ind. 396.” 

[2] Appellant cites Miller v. Taggart, 36 Ind. App. 595. 599, 76 N. 
E. 321, 323. in which case as to the averments ot the answer the court 
makes the following statement: 

“The bond, with the written agreement referred to “therein. showed 
the consideration, and the answer sufficiently indicated the consideration 
for the contract on which it was based.” 
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We assume from this that the court holds that the answer contains 
an averment of the consideration for the contract upon which the answer 
was based. Such being the case it is not out of harmony with the cases 
above cited. The same rule is stated in Smith v. Frantz. 59 Ind. App. 
260, 265, 109 N. E. 407, where it was held that as a general rule want of 
consideration must be pleaded in order to be available as a defense; yet 
where, as here, the complaint sets out the consideration for the contract 
sued on, and in addition makes the contract an exhibit and the contract 
sets out a consideration, evidence of want of consideration is admissible 
under a general denial. If. however, it were conceded that appellant 
could have made her proof of want of consideration under the general 
issue, or if she had specially pleaded this defense to the answer. still she 
has failed in her proof. By the terms of the policy appellee agreed to 
make the loan in conformity with its rules in force at the time of making 
the loan. It does not appear by any evidence that each of the details of 
the loan agreement is not in full conformity with the rules of the com- 
pany at the time the loan was made. The same form of loan agreement 
appears in the cases of Palmer v. Mutual Life Ins. Co., 114 Minn. 1, 130 
N. W. 250, Ann. Cas. 1912B. 957, Frese v. Mutual Life Ins. Co., 11 Cal. 
App. 387. 105 Pac. 265. and Sherman v. Mutual Insurance Co., 53 Wash. 
523, 102 Pac. 419. Certainly, the burden was on appellari# to show that 
the agreement was not in harmony with the rules then in force. Ap- 
pellant has failed to plead and to prove want of consideration. 


[3] By the undisputed evidence in this case, it appears that appel- 
lant’s husband. after receiving the policy in suit, paying necessarily large 
premiums therefor, became, after making six payments of premiums. 
financially embarrassed. and was unable further to pay his premiums. 
He and appellant then borrowed from the company, under the terms oi 
the policy and loan agreement here involved. the entire cash or surrender 
value of the policy. They thereafter made default in the payment of 
the loan and in the payment of premiums. The policy subject to the loan 
had no cash value—only a value speculative upon the life or death of the 
insured. It hardly seems necessary that we should say that its continued 
existence must depend upon the payment of the premiums according to 
its terms, and that, of necessity. it must lapse if the premiums are not 
paid. There is no contention that any premiums were paid after the loan 
was made. Under such circumstances, after default in payment of pre- 
miums, the insured and appellant had nothing left. Jackson v. Mutual 
Life Ins. Co., 186 Fed. 448. 108 C. C. A. 369; Union Mutual Life Ins. 
Co. v. Adler. 38 Ind. App. 530, 73 N. E. 835. 75 N. E. 1088; Tibbitts v. 
Mutual Benefit Life Ass’n. 159 Ind. 671, 65 N. E. 1033; Waub v. Blount. 
12 East. 183; Dillard v. Manhattan Life Ins. Co., 49 Ga. 119, 9 Am. Rep. 
167; Worthington v. Charter Oak Ins. Co.. 41 Conn. 372. 19 Am. Rep. 
495; Klein v. New York Life Ins. Co., 104 U. S. 88. 26 L. Ed. 662. 


They could have but little. if any, interest in the manner in which 
the appellant closed the transaction, and they are not in position to com- 
plain of the formality or want of formality in the proceeding. Both the 
loan agreement and the manner of its ‘enforcement were valid. Eagle 
v. N. Y. Life Ins. Co., 48 Ind. App. 284, 91 N. E. 814; Clare v. Mutual 
Life Ins. Co.. 201 N. Y. 492, 94 N. E. 1075. 35 L. R.A. (N. S.) 1123; 
Palmer v. Mutual Life Ins. Co.. 38 Misc. Rep. 318, 77 N. Y. Supp. 869; 
Sherman v. Mutual Life Ins. Co., 53 Wash. 523, 102 Pac. 419) Frese v. 
Mutual Life Ins. Co.. 11 Cal. App. 387. 105 Pac. 265; Rye v. N. Y. Life 
Ins. ‘Co., 11 Cal. App. 387, 105 Pac. 265; Rye v. N. Y. Life Ins. Co.. 
88 Neb. 707, 130 N. W. 434; Salig v. U. S. Life Ins. Co.. 236 Pa. 460, 
84 Atl. 826; Wilson v. Royal Life Ins. Co.. 137 Iowa, 184. 114 N. W. 
1051; Palmer v. Mutual Life Ins. Co.. 114 Minn. 1, 130 N. W. 251, Ann. 
Cas. 1912B. 957; Ruane v. Manhattan Life. 194 Mo. App. 214. 186 S. W. 
1188; Stevens v. Mutual Life Ins. Co.. 227 N. Y. 524, 125 N. E. 682. 
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[4] The policy was canceled in March, 1905. after default in pay- 
ment of the premium due on December 6, 1904. The insured lived until 
May, 1906, without taking any steps to pay the loan or to reinstate the 
policy. Appellant continued thereafter for seven years a resident of the 
state of Texas without taking any steps to enforce any rights that she 
might have. and then brought this suit in Vanderburgh county, Ind. Ap- 
pellee says that appellant brought the suit in Indiana because she was 
barred in the state of Texas. and contends that as she was barred in that 
state she is also barred here. We do not need to determine this question. 
In any event, she is not supported in her suit by law or equity. We do 
not need to discuss questions raised on instructions. for clearly a right 
result has been reached. and intervening errors in giving or refusing in- 
structions will not reverse. 


Judgment affirmed. 


FARMERS’ NAT. LIFE INS. CO. OF AMERICA vy. CARMAN ert AL. 
(No. 11196.) 


(Appellate Court of Indiana. Division No. 2. November 18, 1921.) 


132 Northeastern Reporter 697. 


INSURANCE—ANTI-MILITARY CLAUSE NO DEFENSE WHERE 
INSURED DIED OF PNEUMONIA IN THE UNITED STATES. 
In suit on life policy following insured’s death of pneumonia while 

engaged in military service at a students’ army training camp in the 

United States. the anti-military clause of the policy /ield no defense. 
(For other cases, see Insurance, Dec. Dig. § 438.) 


Appeal from Circuit Court, Johnson County; Fremont Miller, Judge. 

Action by Ed. Carman and another against the Farmers’ National 
Life Insurance Company of America. Judgment for plaintiffs, and de- 
fendant appeals. Affirmed. 


The complaint alleged that insured died of pneumonia while the 
policy was in effect. The answer alleged that death occurred after in- 
sured had been inducted into military service and while engaged upon a 
course of military training at the Students’ Army Training Camp at 
Franklin College at Franklin, Ind. 


R. L. Otwell and E. A. Moran, both of Chicago, Ill, and Jacob F. 
Denney. of Portland. for appellant. 


Miller. Barnett & Barnett, of Franklin. and Thomas E. Davidson, of 
Greensburg, for appellees. 


NicHoLs, P. J. Action by appellees. beneficiaries in a policy of in- 
surance issued by appellant upon the life of their minor son. The com- 
plaint was in one paragraph, to which there was an answer alleging that 
the policy was voided by the insured by the violation of the anti-military 
‘clause of the policy. A demurrer sustained to such answer, presents the 
same question as was decided in Rex Health & Accident Ins. Co. v. Pet- 
tiford, 129 N. E. 248. and cases there cited and quoted. 


On the authority of that case. the judgment is affirmed. 
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PAINTER vy. MASSACHUSETTS MUT. LIFE INS. CO. 
(No. 10959.) 


(Appellate Court of Indiana. Division No. 2. Dec. 2. 1921.) 
133 Northeastern Reporter 20. 


1, INSURANCE—FORFEITURES OF POLICIES NOT FAVORED. 

While forfeitures of insurance policies are not favorites of the law, 
and will not be enforced except where it clearly appears as a right under 
the contracts, courts are not authorized to make contracts for the parties, 
and can only construe them when ambiguous. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


2. INSURANCE—PROVISION AS TO LAPSE ON FAILURE TO 
.PAY PREMIUM VALID. 
A policy provision that, in case of a failure to pay any premium 
when due, or within the grace period, the policy should thereupon lapse 
and become void, was valid and enforceable. 


(For other cases, see Insurance, Dec. Dig. § 349[1].) 


3. INSURANCE—LIFE POLICY BECOMES EFFECTIVE UPON 

DATE STIPULATED. 

Agreement by insured in application for life policy that it should not 
be in force until the acceptance and approval of his application by the 
home office, the delivery of the policy, and the payment of the first pre- 
mium, and that upon such delivery the policy should be taken and ac- 
cepted as having become effective upon a certain stipulated date, was valid, 
and it cannot be maintained by the beneficiary that the policy did not 
become effective until a date subsequent to that specified. 


(For other cases, see Insurance Dec. Dig. § 175.) 


4. INSURANCE — RECEIPT IN FULL BARRED RECOVERY BY 

BENEFICIARY OF LIFE POLICY. 

Where beneficiary under life policy received money from insurance 
company “in full for all claims arising under policy No. in said 
company now terminated by the death of »’ she cannot recover the 
face of the policy and still hold the settlement consideration, without 
claiming that there was fraud or mistake and without seeking a rescission. 


(For other cases, see Insurance, Dec. Dig. § 579.) 


Appeal from Superior Court, Marion County; Linn D. Hay, Judge. 

Action by Laura B. Painter against the Massachusetts Mutual Life 
Insurance Company. Judgment for defendant, and plaintiff appeals. Af- 
firmed. 


Geo. W. Galvin and Hottel & Patrick, both of Indianapolis, for ap- 
pellant. 

Miller, Dailey & Thompson, Albert L. Rabb, and H. Nathan Swairfh, 
all of Indianapolis, for appellee. 
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NEW YORK LIFE INS. CO. v. LONG. 
(Court of Appeals of Kentucky. Nov. 22, 1921.) 
234 Southwestern Reporter 735. 


INSURANCE—APPLICATION HELD ADMISSIBLE IN ACTION 
ON POLICY EXECUTED IN FOREIGN STATE, THOUGH NOT 
ATTACHED TO OR INCORPORATED IN POLICY. 


Although, under Ky. St. § 656, prohibiting the making of any contract 
of life insurance other than is plainly expressed in the policy, when con- 
strued in connection with section 679, providing that applications for in- 
surance shall not be received as evidence unless attached to or printed on 
the policy, the application, unless incorporated in or attached to the policy, 
is not admissible, yet in an action on a policy executed in Wyoming, 
where there is a statute similar to section 656, but none like section 679, 
the application, though not incorporated in or attached to the policy, is 
admissible. 


(For other cases, see Insurance, Dec. Dig. § 650.) 


Appeal from Circuit Court, Logan County. 

Action by Dianah B. Long against the New York Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. Reversed, with 
directions to grant new trial. 


W. V. Perry, of Russellville, and Bruce & Bullitt, Grover G. Sales, 
and William Marshall Bullitt, all of Louisville, for appellant. 

S. R. Crewdson, of Russellville, and S. Y. Trimble and Trimble & 
Bell, all of Hopkinsville, for appellee. 


MILBURN vy. ROYAL UNION MUT. LIFE INS. CO. (No. 14017:) 
(Kansas City Court of Appeals. Missouri. Nov. 7, 1921.) 
234 Southwestern Reporter 378. 


1. INSURANCE—“PAID-UP INSURANCE” AND “EXTENDED 

INSURANCE” DEFINED. 

Rev. St. 1919, § 6154, entitling the holder of a life insurance policy 
on which three annual premiums have been paid to paid-up or extended 
insurance, contemplates two different classes of insurance; “paid-up in- 
surance referring to insurance for insured’s life on which all premiums 
have been paid, and “extended insurance” being insurance for the full 
amount of the policy for the period contemplated by the nonforfeiture 
table. 


(For other cases, see Insurance, Dec. Dig. § 350[3].) 
2. INSURANCE—COURTS CAREFUL TO PREVENT AVOIDANCE 
OF STATUTORY PROVISIONS AS TO NONFORFEITURE. 


The courts maintain watchful care over policies of life insurance to 
prevent avoidance of the statutory provisions relative to nonforfeiture. 


(For other cases, see Insurance, Dec. Dig. § 350[3].) 
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3. INSURANCH— PROVISION FOR PAID-UP INSURANCE ON 
INSURED’S FAILURE TO CHOOSE FROM OPTIONS OF- 
FERED HELD IN CONTRAVENTION OF STATUTE. 


A. life insurance policy which, though it gave insured, on default after 
payment of three annual premiums, a choice of a cash surrender value, 
paid-up insurance, or extended insurance, required certain acts, as con- 
ditions precedent to the granting of either, and provided that, if no choice 
was made, the option of continuing the policy for the stipulated amount 
of paid-up insurance should become effective, was in contravention of 
Rev. St. 1919, §§ 6151, 6153, relative to nonforfeiture after payment of 
three annual premiums and providing for temporary insurance for: the 
full amount of the policy; section 6154, excepting policies providing for 
an unconditional surrender value equal to the net single premium for the 
temporary insurance provided for in the preceding sections or for uncon- 
ditional commutation for nonforfeitable paid-up insurance, being inap- 
plicable, since a provision that a policy will automatically become paid 
up under any contingency or limitation is not the same as a provision for 
unconditional commutation into a nonforfeitable paid-up policy. 


(For other cases. see Insurance, Dec. Dig. § 350[3].) 


4. INSURANCE—FULL AMUNT OF POLICY DUE ON INSUR- 

ER’S DEFAULT IN PAYING INSTALLMENTS. 

Though a life insurance policy is payable in monthly installments, the 
full amount becomes due and payable on the insurer’s default in making 
payments as prescribed; the law frowning on a multiplicity of cases 
where one action will suffice. 


(For other cases, see Insurance, Dec. Dig. § 597.) 


Appeal from Circyit Court, Jackson County; , E. E. Porterfield, 
Judge. 

Action by Adelaide M. Milburn,against the Royal Union Mutual Life 
Insurance Company. Judgment for plaintiff and defendant appeals. Af- 
firmed. 


N. M. Hubbard, Jr., of Des Moines, Iowa, and J. W. Peery, of Al- 
bany, for appellants. 

Clarence L. Hogin and Ball & Ryland, all of Kansas City, for re- 
spondent. 


GOODRICH v. GRAND LODGE OF BROTHERHOOD OF RAIL- 
ROAD TRAINMEN er at. (No. 21730.) 


(Supreme Court of Nebraska. Nov. 26, 1921.) 
185 Northwestern Reporter 404. 


(Syllabus by the Courti) 

2. INSURANCE—CHANGE OF BENEFICIARY HELD COMPLETE, 
ALTHOUGH INSURED DIED BEFORE HOME OFFICE RE- 
CEIVED CERTIFICATE. 

Where the insured fills out and signs the printed blank on the back 
of a beneficiary certificate, changing the beneficiary, and causes the de- 
livery of the certificate to the local secretary while the insured is still alive, 
and the local secretary sends the certificate to the home office of the order, 
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. 


and the general secretary and treashrer certifies the transfer on the back 
of the certificate and returns it to the local secretary, and where the by- 
laws and directions onthe back of the certificate leave not a particle of 
discretion to any one, the certification, by the general secretary and treas- 
urer, relates back to the time of delivery to the local secretary. Held, 
that the change of beneficiary is complete, although insured dies before 
the general secretary and treasurer receives the certificate, as his duties 
are ministerial only, and all rights under the certificate vest in the new 
beneficiary upon the death of the insured. 


(For other cases, see Insurance, Dec. Dig. § 784[2].) 


Appeal from District Court, Douglas County; Wakeley, Judge. 

Action by Maggie A. Goodrich against the Grand Lodge of the Broth- 
erhood of Railroad Trainmen and Marie Goodrich. From the judgment, 
plaintiff appeals, Marie Goodrich being respondent. Reversed, with in- 
structions. 


J. P. Palmer, of Omaha, for appellant. 
Macfarland & Macfarland and Gray & Brumbaugh, all of Omaha, for 
appellee. 


Heard before Morrissey, C. J., Rose, Aldrich, and Flansburg, JJ., 
and Button and Colby, D. JJ 


SOVEREIGN CAMP, W. O. W., v. BILLINGS, et at. (No. 21681.) 
(Supreme Court of Nebraska. Nov. 26, 1921.) 


185 Northwestern Reporter 426. 
. 


(Syllabus by the Court.) 

INSURANCE — DIVORCE DECREE HELD NOT TO PREVENT 

WIFE FROM TAKING AS BENEFICIARY. 

Where a decree of divorce has been entered, under section 1606, Rev 
St. 1913, the marriage status of the parties continues until the decree be- 
comes operative to dissolve it, and, where the husband dies within six 
months after the entry of such decree, the relation of the surviving wife 
to the husband and to his estate is held not to be so fixed and altered by 
such decree that the wife is, in practical effect, a divorced wife, so as to 
be prevented from taking as a beneficiary under a certificate of insurance, 
where a by-law denies a divorced wife the right to the proceeds. 

(For other cases, see Insurance, Dec. Dig. § 793.) 


Appeal from District Court, Douglas County; Sears, Judge. 

Action by the Sovereign Camp, Woodmen of the World, against Mary 
U. Billings ‘and others. Judgment for plaintiff, and the defendant named 
appeals. Affirmed. 


Myers & Mecham, of Omaha, for appellant Mary U. Billings. 

De E. Bradshaw and J. M. Sturdevant, both of Omaha, for appellee 
Sovereign Camp, W. O. W. 

T. E. Brady, of Omaha, for Eva Billings. 

T. E. Brady, of Omaha, for appellee Cronemeyer. 


Heard before Morrissey, C. J., Aldrich, Flansburg, and Rose, JJ., and 
Brown and Eldred, D. JJ. 
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EASTERN DIST. PIECE DYE WORKS, Inc., v. TRAVELERS’ 
INS. CO. 


«(New York Supreme Court, Appellate Division, Secend Department. 
November 25, 1921. 


190 New York Supplement 822. 


1. INSURANCE—REPRESENTATION BY THE ASSURED MUST 
BE MATERIAL, FALSE, AND FRAUDULENT TO BE A WAR- 
RANTY. 

To establish breach of warranty in a life insurance policy, under In- 
surance Law, § 58, the representation must be material, false, and accom- 
panied by a fraudulent intent. 


(For other cases, see Insurance, Dec. Dig. § 253.) 


2. INSURANCE— REPRESENTATIONS AS TO HEALTH HELD 
MATERIAL. 


In an application for life insurance, representations by the assured 
that she was in sound mental and physical condition, that she had never 
had any bodily or mental infirmity, and that she had not been disabled nor 
had she received medical or surgical attention within five years, were ma- 
terial. 

(For other cases, see Insurance, Dec. Dig. 291[1].) 


3. INSURANCE—WHETHER REPRESENTATION BY ASSURED 

OF MENTAL AND PHYSICAL SOUNDNESS WAS FALSE IS 

A QUESTION OF FACT, 

In action on a policy of life insurance, although the assured repre- 
sented in the application that she was in sound condition mentally and 
physically, but a few months afterward went to a hospital for a minor 
operation, and while under an anesthetic the physicians discovered an in- 
ternal abnormality, which had existed without her knowledge all her life, 
and in removal of same she died from shock, held, whether this condi- 
tion was such as to render her representation false was a question of fact. 


(For other cases, see Insurance, Dec. Dig. § 668[7].) 


4. INSURANCE — REPRESENTATION IN APPLICATION FOR 
LIFE INSURANCE, WHICH IS TRUE TO BEST KNOWL- 
EDGE OF APPLICANT, IS NOT FRAUDULENT. 

In application for life insurance a representation by the assured as-to 
physical condition which is true to the best of the knowledge of the ap- 
plicant, is not fraudulent. 


(For other cases, see Insurance, Dec. Dig. § 291[3].) 


5. INSURANCE—REPRESENTATION OF ASSURED IN APPLI- 
CATION FOR LIFE INSURANCE OF SOUNDNESS OF 
HEALTH NOT FRAUDULENT, WHEN A LIFELONG AB- 
NORMAL CONDITION WAS UNKNOWN TO HER. 


Where assured went to a hospital for a minor operation, but while 
under anzthetic an abnormal condition, never known to assured was dis- 
covered and removed, from which operation assured died, held, that her 
representations as to sound health as a matter of law were not fraudu- 
lent. 


(For other cases, see Insurance, Dec. Dig. § 291[3].) 
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7. INSURANCE—GOOD HEALTH STANDARD IN APPLICATION 
FOR LIFE INSURANCE BASIS FOR POLICY’S ISSUE; GOOD 
HEALTH AT TIME OF PAYMENT OF FIRST PREMIUM 
HELD FOR THE JURY. 


In an action on a life insurance policy conditioned on the applicant’s 
being in good hedlth when the first premium was paid, the clause pre- 
scribing as a condition to the validity of the policy a state of good health 
at the time of the payment of the first premium was meant to cover any 
substantial change between the date of application and payment of the 
first premium, the application having established the standard of “good 
health” for the purpose of issuing the policy; and the question of good 
health at the time of payment of first premium was for the jury. 


(For other cases, see Insurance, Dec. Dig. $$ 137[2], 668[3].) 


Appeal from Supreme Court, Kings County. 

Action by the Eastern District Piece Dye Works, Inc., against the 
Travelers’ Insurance Company. From a judgment dismissing the com- 
plaint at a trial before a court and jury, and from an order denying a 
motion to set aside dismissal of the complaint and for a new trial, plain- 
tiff appeals. Reversed, and new trial granted. 


Argued before Blackmar, P. J., and Mills, Rich, Jaycox, and Man- 


ning, JJ. 


Louis Marshall, of New York City (Bernhard Bloch, of Brooklyn, 
on the brief), for appellant. 
William J. Moran, of New York City, for respondent. 


BLackMar, P. J. The action is upon a policy of insurance for $25,- 
000 upon the life of Leontine Klein, payable to the plaintiff corporation, 
of which she was president. The application, dated June 24, 1919, was 
signed by Mrs. Klein. The first premium was paid July 14, 1919, and the 
policy was dated and issued September 4, 1919. On November 19 fol- 
lowing she was admitted to St. Mark’s Hospital, where, following an 
operation, she died on the 26th of November, 1919. 

The answer, after some denials not material to the question before 
the court, set up two defenses: First, that the contract of insurance was 
issued and accepted on the condition that it should not take effect unless 
the first premium should be paid when the assured was in good health, 
that when the first premium, was paid the assured was not in good health, 
and that the company had tendered to the plaintiff the sum of $729.25 
(being the amount of the first premium paid), and that the tender is kept 
good; second, that the policy was issued in consideraion of the declara- 
tions, made in the application, to the effect that the applicant was in 
sound condition mentally and physically, that she had never had any bodily 
or mental infirmity or deformity, and that she had not been disabled nor 
had she received any medical or surgical attention within five years from 
the date of her application, which declarations she warranted to be true, 
that said declarations were false, in that when she made the application 
she was suffering from bodily infirmity and from a lack of sound physical 
condition, and that she had within five years been disabled and had re- 
ceived medical or surgical attention. 

A bill of particulars was ordered of the defenses set forth in the an- 
swer, and the bill as served alleged that the respects wherein the assured’s 
representations were false and the assured was not in good health were 
that she “is said to have had chronic intestinal obstructions with disease 
causing adhesions.” The evidence showed that Mrs. Klein was 54 years 
of age, and until a few days before entering the hospital had been en- 
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gaged in active business. An interne in the hospital, who had not been 
licensed to practice as a physician, but took the patient’s history, testified 
that Mrs. Klein stated that she had a falling of the womb, and had for 30 
years a perineal tear extending to the rectum, which, however, had 
caused but little trouble unti? 3 years ago. The interne gave in his own 
words the substance of Mrs. Klein’s statement as follows: 


“Three years ago patient began to notice a mass protruding from the 
vagina the size of a hazel nut, which gave no pain or discomfort, and no 
urinary or rectal symptoms. The condition has remained practically the 
same. Three weeks ago patient suddenly began to feel a sensation of 
pressure on bladder and rectum; also as if something was giving way in 
the pelvis. This caused a frequency in micturition and painful defecation. 
The symptoms were not very severe, but the patient felt that the time 
had at last arrived when an operation should be performed. Previous 
history: Marital, two children; no miscarriages. Gynecological history. 
Perineal tear 30 years ago, never repaired. * * * Personal: Excel- 
lent bowels, fine appetite. Urination: No nocturia or no polyuria.” 

He further testified that she told him that until about three weeks 
before she came to the hospital she felt perfect. The operating surgeon, 
discovering a congenital abnormal condition of the intestines, which was 
puzzling to him and such as he had never seen in 26 or 27 years’ prac- 
tice, passed beyond the minor operation for which she had come to the 
hospital and performed a serious major operation to correct or at least 
alter the condition, and the resulting shock caused her death. 

The answer contains two defenses. Reversing their order for con- 
venience of consideration, they are: (a) Breach of warranty; and (b) 
rescission on the ground that the assured was not in good health when 
the first premium was paid. 

[1] To establish the defense of breach of warranty in a life insur- 
ance policy, two things must be proved: First, that the representations 
are false; and, second, if false, that they are fraudulent: Section 58, 
Insurance Law (Consol. Laws, c. 28). Since the enactment of this sec- 
tion, an immaterial representation cannot be a warranty, for fraud can- 
not be predicated upon an immaterial representation. We therefore reach 
the conclusion that the representation must be material, that it must be 
false, and that it must be accompanied by a fraudulent intent, or it is not 
a warranty. 

[2] The representations contained in the application for the policy 
in this case, namely, that the applicant was in sound condition mentally 
and physically, that she had never had any bodily or mental infirmity or 
deformity, and that she had not been disabled, nor had she received any 
medical or surgical attention within five years from the date of the ap- 
plication, were, as matter of law, material. Whether they were false or 
not was at the very least a question of fact. The representations were 
meant to describe the nofmal condition of an ordinary healthy person. 
They were intended to be the inducement for the issuance of a life in- 
surance policy and therefore to exclude a condition of disease, abnor- 
mality, or disability which might affect or have some bearing upon the 
duration of life. A reasonable interpretation must be placed upon the 
representations in view of the purpose for which they were made. Cush- 
man v. U. S. Life Ins. Co. 70 N. Y. 72; Peacock v. New Yorrk Life 
Ins. Co., 20 N. Y. 293; Schmitt v. Michigan Mutual Life Ins. Co., 101 
App. Div. 12, 91 N. Y. Supp. 448; Packard v. Metropolitan Life Ins. Co., 
72 N. H. 1, 54 Atl. 287; Grattan v. Metropolitan Life Ins. Co., 92 N. Y. 
274, 44 Am. Rep. 372 

[3] The bill of particulars, limiting the answer, alleged that the rep- 
resentations were false, in that the assured is said to have had chronic 
intestinal obstruction with disease causing adhesicns. She went to the 
hospital for a minor operation, to cure the effects of a laceration caused 
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by childbirth 30 years previously, which, up to the time when the appli- 
cation for the policy was made, had no appreciable effect upon her com- 
fort, well-being, or general health. While there, apparently when she 
was under the influence of anesthetics, the physician discovered an in- 
testinal abnormality; but this condition had continued for 54 years, from 
her birth, without any indication that it interfered with proper function- 
ing. One may depart from the normal physically, and still be sound and 
have no infirmity, deformity, or disease. The excuse for the major op- 
eration which resulted fatally was that one of the physicians present 
thought that the tissue looked malignant, but on subsequent examination 
it was found healthy and normal. Whether this condition was such as to 
render false her representations that she was in a sound condition mentally 
and physically, had never had any bodily or mental infirmity or deformity, 
and had not been disabled, was a question of fact, when we take into con- 
sideration the purpose for which such representations were made, namely, 
to induce the issuance of a life insurance policy. Certainly it cannot be 
said as matter of law that such representations were false. 


[4] But, even if they were false, they were certainly not fraudulent. 
The condition was entirely unknown to the applicant ,and a representa- 
tion which is true to the best of the knowledge of the applicant is not 
fraudulent. 

[5] As to the three elements of warranty it may be said that the 
representations were material as matter of law, that it was a question of 
fact wheher they were false, and that as matter of law they were not 
fraudulent. The defense of warranty therefore fails, and the court was 
not justified in dismissing the complaint on the ground of breach of war- 
ranty. 

{6} It is true that a false representation, even if not fraudulent, may 
be the basis of relief in equity. If such representation, although inno- 
cently made, induced the defendant to enter into a contract which it other- 
wise would not have made, a court of equity may decree a rescission of 
the contract upon the defendant's returning any benefit that it may have 
received. But no such defense appears in the answer; and, if the de- 
fense had been set up, the question of the falsity of the rerpresentation 
would still have been a question of fact. 

[7] The other affirmative defense in the answer is that the delivery 
of the policy and the acceptance of the contract were conditioned upon 
the applicant’s being in good health when the first premium was paid, 
and that at such time the applicant was not im good health. This defense 
also rests upon a question of fact, namely, whether the insured was in 
good health at the time the first premium was paid. The defendant had 
required certain representations to be made by the applicant before it 
would consent to issue its policy. Its policy was issued upon the strength 
of those representations and amounted to a concession on the part of 
the defendant that ,if those representations were true, the assured was in 
good health. The clause prescribing, as a condition to the validity of the 
policy, a state of good health at the time of the payment of the first pre- 
mium was meant to cover any substantial change between the date of the 
application and the payment of the first premium. If the representations 
as to condition were true, and if the same condition had continued to the 
time of the payment of the first premium, it necessarily follows that, for 
the purpose of giving validity to the policy, the assured was in good health 
at that time. The application established the standard of good health for 
the purpose of issuing the policy, and the phrase “good health,” contained 
in this clause of the policy, has reference to the representations made in 
the policy. 

The best reflection that I can bring to bear on this subject leads to 
the conclusion that if the representations were false, and the assured was 
not in goed health when the first premium was paid, the defense was es- 
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tablished; but their falsity was a question of fact for the jury and it 
necessarily follows that the court could not dismiss the plaintiff's com- 
plaint by ruling as matter of law that the assured was not in good health 
when the first premium was paid. 

I have considered this case with the view that the defendant is bound 
by its bill of particulars and that the falsity of the representations could 
be predicated only upon the intestinal condition of the assured; but I 
think that if the issue were broader and the inquiry was whether the peri- 
neal tear or the lacerations due to childbirth were evidence of the falsity 
of ithe representations the same conclusion must be reached namely, that 
a question of fact was presented for the jury, and that it was error to 
dismiss the complaint. 

[8] It seems clear on the record that the plaintiff's counsel did not 
intend to submit the decision of this question of fact to the court, and 
it is equally clear that the court did not intend to decide any question of 
fact. The court should not be astute or eager to find in the record a 
waiver of a jury trial and the submission of a question of fact to the trial 
court. The trial is conducted under the pressure of time and the occa- 
sion and it would be unjust to hold that the parties intended to forego 
the benefit of a verdict of a jury, unless the intent so plainly appears as 
not to admit of argument. We find in the record at the close of the evi- 
dence a long colloquy, in which both counsel and the court took part. 
The burden of the argument of plaintiff’s counsel was that there was a 
question of fact which should be submitted to the jury. It is true that at 
one time during the discussion he requested the direction of a verdict, and 
it is also true that, after the court had announced its decision to dismiss 
the complaint, no express request was made to submit any question to the 
jury; but the plaintiff was disarmed by the remarks made by the court 
itself. Near the end of the long discussion the court said: 

“T really exercised my ingenuity to find some question of fact that I 
might appropriately leave to the jury, and after a consideration of the 
decisions I could not satisfy myself that there was a single fact I could 
leave to them. [ have to take the burden of it myself.” 

This is a plain expression that the court was deciding this case as a 
matter of law, and after such expression it would have been idle to re- 
quest the submission of any fact to the jury. Nevertheless plaintiff’s 
counsel immediately said: 

“Assuming that they are material, as to the question of whether they 
were true or not is a question of fact in the case to be submitted to the 
jury” 

—showing that plaintiff's counsel did not intend to waive the jury and 
submit this question of fact to the court. 

The. judgment and order should be reversed, and a new trial granted, 
with costs to abide the event. All concur. 
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KENNEY v. BRANCH WILLIAM O'BRIEN, NO. 214, IRISH NA- 
TIONAL FORESTERS. (No. 5490.) 


(Supreme Court of Rhode Island. Dec. 4, 1921.) 


115 Atlantic Reporter 322. 


INSURANCE— SUBSIDIARY ORGANIZATION OF A FRATER- 
NAL BENEFIT SOCIETY NOT PROPER DEFENDANT TO 
ACTION FOR BENEFITS. 

Defendant was a subsidiary branch of a fraternal organization, and, 
with a number of other similar branches, formed part of an incorporated 
society known as a “district,” which connected with another corporation 
known as a “subsidiary council,” all being parts of the parent fraternal 
organization. Plaintiff beneficiary’s claim for insurance by reason of her 
deceased’s membership in defendant branch was subject to the rules of 
the organization, by which defendant was merely an agent for the col- 
lection of dues, which were remitted by it. Held, that no cause of action 
lay against defendant for the payment of a death claim; plaintiff's claim, 
if any, being against some of the other corporations mentioned. 


(For other cases, see Insurance, Dec. Dig. § 813.) 


Exceptions from Superior Court, Providence and Bristol Counties; 
Arthur P. Sumner, Judge. 

Action by Catherine Kenney, administratrix, against Branch William 
O’Brien, No. 214, Irish National Foresters. Verdict’ directed for de- 
fendant, and plaintiff excepts. Exceptions overruled, and case remitted 
to superior court, with direction to enter judgment on the verdict. 


Michael F. Costello and James F. Murphy, both of Pawtucket, for 
plaintiff. 
Thomas L. Carty, of Pawtucket, for defendant. 


SLIGH v. SOVEREIGN CAMP, W. O. W. (No. 10721.) 
(Supreme Court of South Carolina. Oct. 10, 1920.)’ 


109 Southeastern Reporter 279. 


INSURANCE — EVIDENCE HELD NOT TO SHOW! INSURED 
KNEW OR SHOULD HAVE KNOWN HE HAD PLEURISY 
WHEN EXAMINED. 

In an action on a life policy, questions in the application which as to 
whether insured had consulted a physician within five years and had had 
pleurisy, were answered “No,” testimony while tending to show that he 
had had pleurisy, eld not to show that he knew or should have known it 
when examined. 

For other cases, see Insurance, Dec. Dig. $ 665[3].) 


Cothran, J., dissenting. 





Life} Sov. Camp, Woodmen of World, v. Bailey. 


Appeal from Richland County Court; M. S. Whaley, Judge. 

Action by Elizabeth L. ‘Sligh against the Sovereign Camp of the 
Woodmen of the World. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


Melton & Besler, of Columbia, for appellant. 
E. J. Best and E. W. Mullins, both of Columbia, for respondent. 


——— Po 


SOVEREIGN CAMP OF WOODMEN OF THE WORLD v. BAILEY. 
(No. 6594.) 


(Court of Civil Appeals of Texas. San Antonio. Oct. 12, 1921. Rehear- 
ing Denied Nov. 9, 1921.) 


234 Southwestern Reporter 412. 


4, INSURANCE— CHARGE ON WHETHER DECEASED MET 
DEATH WHILE MAKING ASSAULT HELD PROPER. 
In action for death benefit, the defense being that deceased met his 
death in making an assault, court’s charge held to properly submit such 
defense when considered as a whole. 


(For other cases, see Insurance, Dec. Dig. § 826[2].) 


6. INSURANCE—WHETHER DECEASED DIED WHILE MAKING 

ASSAULT HELD FOR THE JURY. 

In action for death benefit, the defense being that deceased died while 
making an assault in violation of provision invalidating certificate in the 
event of death caused by the violation or attempted violation of law, 
whether deceased was shot while making such assault held for the jury. 


(For other cases, see Insurance, Dec. Dig. § 825[3].) 


Appeal from District Court, Victoria County. 

Suit by O. F. Bailey, guardian, against the Sovereign Camp of the 
Woodmen of the World. Judgment for plaintiff, and defendant appeals. 
Affirmed. 

See, also, 222 S. W. 550. 


R. L. Daniel, of Victoria and E. D. Henry, John H. Bickett, Jr., and 
L. M. Bickett, all of San Antonio, for appellant. 

Proctor, Vandenberge, Crain & Mitchell and Fly & Ragsdale, all of 
Victoria, for appellee. 


Se 


McGOUGH v. WOMEN’S CATHOLIC ORDER OF FORESTERS 
ET AL. ' 


(Supreme Court of Wisconsin. Nov. 15, 1921.) 
185 Northwestern Reporter 174. 


1. INSURANCE—BENEFIT SOCIETY HELD AUTHORIZED TO 
LIMIT BENEFICIARIES PERMISSIBLE UNDER STATUTES 
AND CHARTER. 


Though the Illinois statute (Hurd’s Rev. St. 1919, c. 73, § 258) under 
which a benefit society was incorporated and its charter authorized it to 


3 Vol. LIX, 
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issue certificates in favor of blood relatives of insured, the society, by a 
by-law, could restrict persons who might be designated as beneficiaries to 
certain blood relatives, excluding cousins other than first cousins. 


(For other cases, see Insurance, Dec. Dig. $ 771.) 


2. INSURANCE—BY-LAW LIMITING PERMISSIBLE BENEFICI- 
ARIES HELD PART OF CONTRACT, THOUGH NOT EX- 
PRESSED IN CERTIFICATE, 

A valid by-law of a benefit society specifying the persons who might 
be designated as beneficiaries became a part of any contract of insurance 
evidenced by a certificate whether so expressed or not, and the designation 
of one not within the by-laws was unauthorized. 


(For other cases, see Insurance, Dec. Dig. § 771.) 


3. INSURANCE—RIGHT TO CHANGE BENEFICIARY MUST BE 
EXERCISED IN ACCORDANCE WITH SOCIETY’S BY-LAWS. 


The right of one insured with a benefit society to change the benefici- 
ary without the consent of the beneficiary must be done in accordance with 
the by-laws of the society specifying persons who may be designated as 
beneficiaries in view of St. 1919, § 1957(5), authorizing a change of bene- 
ficiary by complying with the by-laws of the society. 

(For other cases, see Insurance, Dec. Dig. § 784[1].) 


4. INSURANCE—DESIGNATION AS BENEFICIARY OF PERSON 
NOT PERMITTED BY BY-LAWS HELD NOT WAIVED. 
Where a benefit society whose by-laws excluded cousins other than 

first cousins from the permissible beneficiaries made inquiry as to the re- 

lationship before issuing a certificate upon a change of beneficiary, but 
was mistakenly or falsely informed that the person designated was a first 
cousin, and, when sued after insured’s death, paid the money into court as 
authorized by its by-laws and alleged that it would not have issued the 
certificate if it had known that the person designated was a second cousin, 
there was no waiver or estoppel. 

(For other cases, see Insurance, Dec. Dig. § 777.) 


5. INSURANCE — CERTIFICATE HELD NOT CANCELED BY 
CHANGE OF BENEFICIARY WHEN NEW BENEFICIARY 
COULD NOT PROPERLY BE DESIGNATED. 


Under by-laws of a benefit society providing for change of beneficiary 
by the surrender of the old and the issuing of a new certificate, and that 
the issuing of such new certificate should cancel any previous certificate, 
the surrender of a certificate did not cancel it and render it void where 
the new certificate was invalid because designating a beneficiary not per- 
mitted by the by-laws; and the prior designation remained in full force 
and effect. 


(For other cases, see Insurance, Dec. Dig. §. 784[3].) 


Appeal from Circuit Court, Eau Claire County; E. C. Higbee, Judge. 

Action by Hugh McGough against the Women’s Catholic Order of 
Foresters and another. From an order overruling plaintiff’s demurrer to 
part of the answer of the defendant Laura Hogan, plaintiff appeals. Af- 
firmed. 


Fred Arnold, of Eau Claire, for appellant. 
Hannan, Johnson & Goldschmidt, of Milwaukee, for respondent. 
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Fire, &c.] Benson v. Firemen’s Ins. Co. 


FIRE, TORNADO, ETC. 


BENSON et aL. v. FIREMEN’S INS. CO. (Na. 250.) 
(Supreme Court of Arkansas. Nov. 21, 1921.) 
234 Southwestern Reporter 628. 


INSURANCE—INSURED HELD NOT ENTITLED TO DAMAGE 
CAUSED BY RAIN AFTER FIRE. 


Under a policy of insurance “against all direct loss or damage by 
fire,” which provided that the insurer should not be liable for loss caused 
by neglect of the insured to preserve the propurty after the fire, insured 
was not entitled to recover damage caused by rains starting several days 
after the fire by reason of the fact that no inspection was made by the 
insurer for about three weeks after the fire, where insured could have pre- 
served the property by using a tarpaulin, or army fly, or putting shingles 
on part of the roof. 


(For other cases, see Insurance, Dec. Dig. § 428.) 


Appeal from Circuit Court, Pulaski County; Guy Fulk, Judge. 
Action by M. H. Benson and others against the Firemen’s Insurance 
Company. From the judgment, both parties appeal. Affirmed. 


Coleman, Robinson & House, of Little Rock, for appellants. 
J. A. Watkins, of Little Rock, for appellee. 


MALTER vy. NATIONAL FIRE INS. CO. OF HARTFORD ert at, 
(Civ. 3954.) 
(District Court of Appeal, First District, Division 2, California. Sept. 
12, 1921.) 


: 201 Pacific Reporter, 605. 
1. INSURANCE—EVIDENCE HELD TO WARRANT FINDING OF 
OWNERSHIP OF PROPERTY UNDER FIRE POLICY. 
In an action on a fire policy, evidence held to warrant a finding that 
plaintiff was the sole and unconditional owner of the property specified in 
the policy. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Appeal from Superior Court, Fresno County; M. F. McCormick, 
Judge. 
_ Action by George H. Malter against the National Fire Insurance 
Company of Hartford and another. Judgment for plaintiff, and defend- 
ants appeal. Affirmed. 


Miller, Thornton, Miller & Watt and Miller, Thornton & Miller, all 
of San Francisco, for appellants. 

Short, Lindsay & Woolley and F. W. Docker, all of Fresno (C. O. 
Hansen, of Fresno, of counsel), for respondent. 
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ZETNA INS. CO. v. REYMAN. (No. 23878.) 
(Supreme Court of Indiana. Nov. 3, 1921.) 
132 Northeastern Reporter, 657. 


1. INSURANCE—COMPLAINT HELD TO SUFFICIENTLY AL- 

LEGE PROPERTY HAD NOT BEEN REMOVED. 

Under Burns’ Ann. St. 1914, §§ 343a, 376, a complaint which alleged 
that while the policy was in full force and effect the said buildings, ma- 
chinery etc., and permanent fixtures were wholly lost and destroyed by 
fire, and that plaintiff has duly performed all the conditions on his part, 
was sufficient, as against a general demurrer, to show that the insured 
property had not been removed from where the policy required it to be 
kept. 

(I’or other cases, see Insurance, Dec. Dig. § 629[1].) 


2. INSURANCE—MORTGAGEE HELD A NECESSARY PARTY TO 

SUIT ON POLICY. 

Where under Burns’ Ann. St. 1914, §§ 251, 263, 270, a complaint on a 
fire insurance policy showed the person named to have an interest in the 
insured property as mortgagee in excess of the amount due on the policy, 
and that the policy provided that it was payable to the assured and to 
mortgagee the mortgagee was a necessary party, and the assured might 
not recover without joining her either as plaintiff or defendant. 

|For other cases, see Insurance, Dec. Dig. § 624[5].) 


Appeal from Circuit Court, Orange County; Bayless Harvey, Special 
Judge. 

Action by John W. Reyman against the A2tna Insurance Company. 
Irom a judgment for plaintiff defendant appeals. Transferred from ‘the 
Appellate Court (128 N. E. 933) under Burns’ Ann. St. 1914, § 1397, Acts 
1901, c. 247, § 13. Reversed with directions to sustain demurrer to the 
complaint. 


3urke G. Slaymaker, of Indianapolis, for appellant. 

Wilber W. Hottel, of Salem, and Arthur McCart, of Paoli, for ap- 
pellee. 

. 

Ewsank, J. Appellee brought suit on a fire insurance policy for 
$1,000, covering certain buildings, engines, boilers, etc., originally issued 
to the estate of H. A. McCowen, which then owned the insured property, 
and afterward assigned to the appellee with the consent of the appellant 
company. The complaint alleged that a “loss payable clause” therein was 
inserted upon the sale and conveyance of the property to appellee and the 
execution by him of a mortgage to the executrix of the estate of said 
decedent securing his notes for $4,250. The “loss payable clause,” recited 
as follows: 

“Any loss under this policy that may be proved due the assured shall 
be payable to the assured and Lucy D. McCowen, executrix of the will of 
H. A. McCowen, subject,” etc. 

Appellee’s complaint set out a copy of the policy, and alleged the 
facts above stated, and further alleged that while the policy was in full 
force the insured property was burned, that it was of the value of $17,- 
893.62, that appellee gave notice of loss and furnished proof of loss and 
at appellant’s request furnished an amendment of such proof of loss and 
that a reasonable fee for appellee’s attorney would be the sum of $300. 
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Appellant filed a demurrer to the complaint for the alleged reasons 
that (1) there was a defect of parties plaintiff in thac Lucy D. McCowen 
as executrix of the last will of H. A. McCowen was a necessary party, 
and (2) a defect of parties defendant in that she, as such executrix, was 
a necessary party defendant, and (3) that the complaint does not state 
facts sufficient to constitute a cause of action. A memorandum filed with 
the demurrer fully presented the questions of law arising thereon which 
are hereinafter discussed. 

Issue being joined and evidence heard, the jury returned a verdict for 
appellee for $1,200, reciting that this sum included $200 as attorney fees 
and answered interrogatories to the effect that the notes mentioned in the 
complaint in the amount of $4,250, secured by a mortgage on the insured 
property, were owned by said executrix at the time this action was com- 
menced and were unpaid at that time. These answers to interrogatories 
are supported by uncontradicted evidence to that effect. } 

Appellant filed its motion for a new trial specifying 93 alleged rea- 
sons, and reserved an exception to the order overruling it. Some of these 
specifications challenged the constitutionality of the statute (Burns 1914, 
§ 4622¢; Acts 1911, c. 216, p. 325), which purporis to authorize a recovery 
of attorney fees if the insured shall take certain required steps to obtain 
an appraisal of his loss as therein provided and an appraisement is not 
made within the time specified. The court rendered judgment on the ver- 
dict for $1,000 on the insurance policy and $200 as attorney fees, making 
a total judgment of $1,200, from which the appellant perfected a term 
appeal. 

[1] The sufficiency of the facts stated in the complaint to constitute 
a cause of action is challenged for the alleged reason that the policy cov- 
ered the insured property “while located and contained as described herein 
and not elsewhere,” and that certain engines and boilers are described in 
the policy as being in a particular building, and there is no direct averment 
that the property destroyed was located as therein described at the time 
of its destruction. But the complaint does allege that— 

“While said policy was in full force and effect the said buildings, 
machinery, boilers, engines and permanent fixtures were wholly lost and 
destroyed by fire. * * * Plaintiff has duly performed all the conditions 
on his part to be performed.” 

This was sufficient, as against a general demurrer, to show that the 
insured property had not been removed from where the policy required it 
to be kept. Burns 1914, §§ 343a, 376. 

[2] The objection that the facts alleged in the complaint show Lucy 
D. McCowen, as executrix of the will of H. A. McCowen, as be a necessary 
party, is well taken. The facts alleged show her to have an interest in 
the insured property as mortgagee, in excess of the amount due on the 
policy, and that the policy was made payable to appellee and her jointly in 
the most general terms. One of such joint payees was not entitled to re- 
cover on the contract without joining the other, either as a plaintiff or a 
defendant. Burns 1914, §$ 251, 263, 270; Hadley v. Hobbs, 12 Ind. App. 
351, 39 N. E. 523; Home Ins. Co. v. Gilman, 112 Ind. 7, 10, 13 N. E. 118; 
Franklin Ins. Co. v. Wolff, 23 Ind. App. 549, 54 N. E. 772; Ohio Thresher, 
etc., Co. v. Hensel, 9 Ind. App. 328, 346, 36 N. E 716; Chicago, etc., R. 
Co. v. Lane, 26 Ind. App. 535, 537, 59 N. E. 341; Continental Ins. Co. v. 
Blair, 65 Ind. App. 502, 510, 114 N. E. 763, 116 N. E. 752; Pittsburgh, etc., 
R. Co. v. Home Ins. Co., 183 Ind. 355, 367, 368, 108 N. E. 525, Ann. Cas. 
1918A, 828. 

“Under our Code of Practice, the action must be brought in the name 
of the real party in interest, except that an executor, administrator, a 
trustee of an express trust, or a person expressly authorized by statute, 
may sue, without joining with him the person for whose benefit the action 
is brought. The interest necessary to the maintenance of an action may 
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be separate, or joint or in common. If the interest is separate, then the 
action must be brought separately by each person interested, for those 
having a separate interest cannot join in an action. If the interest is 
joint, then all persons interested must unite as plaintiffs; but if thé con- 
sent of any one who should have joined as plaintiff cannot be obtained, he 
may be made a defendant, the reason thereof being stated in the com- 
plaint.” Shoemaker v. Board, 36 Ind. 175, 181; Tate v. Ohio, etc., R. Co., 
10 Ind. 174, 71 Am. Dec. 309. 

If the policy sued on was for $1,000 payable to appellee and the ex- 
ecutrix, jointly, and if the executrix held a mortgage on the insured prop- 
erty securing notes of appellee payable to her for more than the face of 
the policy as the complaint alleged, the executrix had such an interest that 
it was necessary to join her as a plaintiff, or, if her consent to be so joined 
could not be obtained, to make her a defendant and state the reason 
thereof in the complaint. Since she was not made a party plaintiff and 
no reasdn was alleged for not joining her as a plaintiff, and she was. not 
made a defendant, it was error for the court to overrule the demurrer. 

[3] Appellee insists that this error was harmless because a witness who 
had been employed by H. A. McCowen, in chis lifetime, testified, over an 
objection and exception by appellant that a few days before the trial, 
which was eight months after the demurrer to the complaint was over- 
ruled, he received from appellee a check for the amount of the debt and 
mailed it to the executrix, but did not know whether the check was paid, 
nor whether anything was done toward releasing the mortgage, except 
that the executrix had signed a release on the back of the mortgage and 
had left it with him some time before he received the check, to be de- 
livered when the debt was paid, and that the witness did not know wheth- 
er or not the mortgage had been released on the record. But this evi- 
dence was not within the issues joined. The executrix, not being a party 
to this action, is not bound by the judgment, and is not estopped to deny 
the truth of what was so testified. And even if all that the witness testi- 
fied was true it would not affect the right of the testatrix, if any she 
had, to enforce the policy as against the appellant, if for any reason the 
check was unpaid and she had not authorized the acceptance of a check 
as full satisfaction of the debt. Such evidence is not sufficient to show 
that the error in overruling the demurrer was harmless. 

The question whether or not appellee is entitled to recover attorney 
fees under Burns 1914, § 4622g¢ (Acts 1911, ch. 216, p. 525), in case he 
is entitled to recover on the policy, will probably arise if the case is again 
tried. Appellant insists that this statute is unconstitutional. 

[4] It is enough to say that nothing alleged in the complaint tends 
to show that the appellee proceeded under this statute to the point where 
it provides that the insured may bring suit and recover attorney fees in 
addition to his loss under the policy, and no evidence has been pointed 
out tending to prove that he did so. He has not shown himself entitled 
to recover an attorney fee, even if the statute be valid. A. decision as to 
the constitutionality of the statute not being necessary to the decision of 
the instant appeal, we must decline to pass on its constitutionality. State 
ex rel. v. Etcheson, 178 Ind. 592, 595, 596, 99 N. E. 996; Hunt v. State 
ex rel., 186 Ind. 644, 648, 117 N. E. 856; Poer v. State ex rel., 188 Ind. 
55, 60, 121 N. E. 83. 

The judgment is reversed, with directions to sustain appellant’s de- 
murrer to the complaint. 
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ETNA INS. CO. v. INDIANA NATIONAL LIFE INS. CO. (No. 23715.) 
(Supreme Court of Indiana. Nov. 29, 1921.) 


133 Northeastern Reporter, 4. 


4. INSURANCE — DENIAL OF LIABILITY HELD WAIVER OF 

PROOFS OF LOSS. 

Where, only 20 days after the fire, defendant insurance company 
served upon the insured notice absolutely denying all liability, the effect 
of such denial of liability as waiving proofs of loss was not neutralized 
by the statement in the notice that the insurer would waive none of its 
rights but would rely on all its legal rights. 

(For other cases, see Insurance, Dec. Dig. § 559[1].) 


5. INSURANCE— RETENTION OF PREMIUMS AND CONTINU- 
ING POLICY IN FORCE HELD WAIVER OF CHANGED USE 
INCREASING HAZARD; “VOID.” 

Where, after issuance of policy, insured verbally leased the basement 
of its building to a chemical company, whose use thereof increased the 
hazard, the insurance company’s retention of premiums and continuing the 
policy in force, with knowledge of the changed use, waived the condition 
avoiding the policy for that cause; “void,” in the policy condition, mean- 
ing only voidable at the election of the insurance company. 


(For other cases, see Insurance, Dec. Dig. § 392[1].) 
(For other definitions, see Words and Phrases, First and Second 
Series, Void.) 


6. INSURANCE—STIPULATION AGAINST WAIVER BY AGENT 

MAY BE WAIVED BY AUTHORIZED AGENT, 

A policy provision against waiver by agent of policy conditions may 
be waived by the insurance company and is not effectual to prevent the 
acts of an authorized agent of the insurance company in the conduct of 
its business from constituting a waiver of its conditions. 

(For other cases, see Insurance, Dec. Dig. § 376[1].) 


7. INSURANCE — STIPULATION AGAINST UNWRITTEN 
WAIVER MAY BE WAIVED. 
A stipulation against waiver of policy conditions, except by written 
indorsement on the policy, may itself be waived. 
(For other cases, see Insurance, Dec. Dig. § 386.) 


Appeal from Superior Court, Marion County; W. W. Thornton, 
Judge. 

Action by the Indiana National Life Insurance Company against the 
A&tna Insurance Company. From judgment for plaintiff, defendant ap- 
peals. Affirmed. 


Burke G. Slaymaker, of Indianapolis, for appellant. 
Chas. E. Henderson of Indianapolis, for appellee. 


EwsBank, C. J. Appellee recovered a judgment for $11,463.25 against 
the appellant upon a policy of fire insurance. The fire occurred Apri! 
19, 1917. The property destroyed was known as the Colfax Building, at 
No. 320 North Meridian street in the city of Indianapolis. Upon request 
the court made a special finding of the facts, and stated conclusions of 
law thereon, to each of which conclusions the appellant excepted. 
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The facts as to the issuance of the policy, the destruction of the in- 
sured property by fire, and the breach by appellee of a condition in the 
policy by which the hazard was increased, were established by uncon- 
tradicted evidence; the case turning principally on the controverted ques- 
tions whether or not the agents of the appellant company had power to 
waive certain conditions in the policy, and whether or not, if they had 
such power, those conditions were, in fact, waived. 


{1] Any error in overruling appellant’s motion to require that the 
complaint be separated into paragraphs is not cause for reversing the 
judgment on appeal. Huntington Light, etc., Co. v. Spell, 185 Ind. 30, 
32, 111 N. E. 311; Richwine v. Presbyterian Church, 135 Ind. 80, 85, 34 
N. E. 737; Wabash, etc., R. Co. v. Rooker, 90 Ind. 581; Adams v. Antles, 
57 Ind. App. 594, 598, 105 N. E. 931. : 

[2] A demurrer filed by appellant to the first and second paragraphs 
of reply was carried back and sustained by the court to each of the 
third, fourth, fifth, and sixth paragraphs of appellant’s answer, to which 
the appellant excepted. Sustaining the demurrers to these paragraphs of 
answer is not available to reverse the judgment, however erroneous such 
ruling may have been, because it appears that after the ruling was made 
the appellant filed four paragraphs of answer, alleging in each exactly 
the same facts which before had been alleged in the corresponding para- 
graph to which the demurrer was sustained, with oue additional fact, but 
numbering them 7, 8, 9, and 10, respectively. This constituted an amend- 
ment of the original paragraphs, the same as if those filed had not been 
renumbered. Hargrove v. John, 120 Ind. 285, 286, 22 N. E. 132; Hor- 
mann v. Hartmetz, 128 Ind. 353, 354, 27 N. E. 731; Scheiber v. United 
Tel. Co., 153 Ind. 609, 610, 55 N. E. 742; Harvey v. Hand, 48 Ind. App. 
392, 395, 95 N. E. 1020; Burns, 1914, § 691. 


[3] The paragraphs of answer to which the first and second para- 
graphs of reply were addressed having been amended in this manner, the 
original replies and the demurrers addressed thereto ceased to be part 
of the record, and are not before us on appeal. Kaufman v. Alexander, 
180 Ind. 670, 672, 673, 103 N. E. 481. 

The special finding recited substantially the same facts which were 
alleged in the complaint, and in the several paragraphs of answer and 
reply, and the exceptions to the conclusions of law present for decision 
the same questions of law as the excepiions to the overruling of appel- 
lant’s demurrers te certain of those pleadings. Therefore we shall con- 
sider the questions of law discussed by counsel with direct reference to 
the special finding and the exceptions to the conclusions of law ‘thereon. 
Campbell v. Smith, 180 Ind. 159, 161, 101 N. E. 89. 

[4] The special finding recited that one condition of the policy -sued 
on required that within 60 days after the fire the insured should render a 
written, signed, and verified statement to the insurance company, giving 
a complete inventory of the property destroyed and the property dam- 
aged, the interest of the insured and of all others in the property, the 
cash value cf each item and the amount of loss thereon, all incumbrances, 
all other insurance, any changes in the title, use, occupation, location, pos- 
session, or exposure of the property since the issuing of the policy, and 
by whom and for what purpose any building therein described was oc- 
cupied at the time of the fire, and also stating the knowledge and belief 
of the insured as to the origin of the fire; and that it further provided 
that the loss should not become payable until 60 days after such proof 
of loss. was received by the company, and that no action on the policy 
should be maintained until after full compliance by the insured with all 
the foregoing requirements. The finding further recited that no such in- 
ventory and proof of loss was furnished; but that, on the day after ‘the 
fire, appellee orally notified appellant of its occurrence, and eleven days 
after the fire sent to appellant a written notice and request for blanks on 
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which to make proofs of loss, which written notice was received by ap- 
pellant the next day; and that, eight days later, the appellant delivered to 
appellee a written statement signed by its general agent, the purport of 
which is recited in the finding, but which the pleadings and evidence show 
to have read as follows (our italics) : 


“The undersigned is now in possession of information from which it 
appears that since our policy No. 28840 was issued, * * * and some 
time before the occurrence of the fire, * * * you have made breach 
of certain conditions * * * whereby said policy became and was void- 
able and void at and prior to the time of said fire. * * * You have 
so violated the provisions of said policy relating to a forbidden increase 
of hazard. Because of the premises this company denies any liability to 
you under said policy by reason of the fire, loss and damage aforesaid, 


and now and hereby elects to rescind said policy and docs rescind the 
* 


same. * * * [Tender of the premium and interest is recited.] * * 
With a reservation of all objections to your recovering in any form un- 
der said policy for said fire, loss and damage, and without waving any 
of the rights of this company under said policy, we leave you to pursue 
such course as you may deem expedient, and if in your opinion a valid 
claim exists against this company by reason of said policy contract you 
are referred to the contract itself for instructions as to such action as 
you may see fit to take in the premises. You are hereby notified that this 
company has not waived, does not waive, and does not intend to waive 
any of its rights under said contract nor any of the terms or conditions 
thereof, and intends to rely upon all its legal rights in this matter under 
the terms of its said policy.” 


It was further found that at the same time when this writing was 
delivered to appellee, the appellant also tendered it the full amount of 
the premium paid, with interest, which appellee refused, but appellant did 
not furnish to appellee any proof blanks; and that this action was begun 
thereafter, but within less than 60 days after the fire. 

Appellant insists that the last two sentences quoted from the notice, 
by which appellee was informed that the appellant reserved all objections, 
waived nothing, and referred appellee to the previsions of the contract 
prevented this written notice from constituting a waiver of formal proofs 
of loss. And he cites one case in which an insurance company, without 
denying its liability, merely wrote to the insured that if he or his attor- 
ney thought he had a valid claim, he was “referred to the contract itself 
for instructions as to such action as you may sce fit to take,’ but that 
the insurance company, waived no rights under the contract and the con- 
ditions thereof; and to another case in which a claim for $1,220 on a pol- 
icy which had covered a dwelling house and barn, and different items of 
their contents, in the total amount of $1,620, was presented, and the ad- 
juster for the insurance company offered to pay $750, and when that was 
refused told the insured that he must furnish proofs of loss and establish 
his claim, if he had any, for he had misrepresented the value of the 
property in his application, and had burned his own house, and that the 
adjuster could defeat him if he brought suit against the company. Duil 
v. Royal Ins. Co., 159 Mich. 671, 124 N. W. 533; Phenix Ins. Co. v. 
Minner, 64 Ark. 591, 44 S. W. 75. 

In both of these cases it was held that proofs of loss were not waived. 
But the court in each case declared the rule to be that a denial of all 
liability, and an absolute refusal to pay the loss, before the expiration of 
the time for filing proofs, would amount to a waiver of such proofs. 
And in each case the court held that there was no such denial of liability 
and refusal to pay whether proofs of loss should be furnished or not, as 
to bring the case within that rule. 

We need not consider the question whether the cases cited were cor- 
rectly decided upon their own facts, and as to that we decide nothing. 
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They are clearly distinguishable from the case at bar. In this case the 
notice in writing served upon the appellee by the appellant only 20 days 
after the fire, unequivocally asserted that “this company denies ‘all lia- 
bility to you under the policy,” that ‘‘said policy became * * * void 
at and prior to the time of the fire,” that the company “elects to rescind 
said policy and does rescind the same,” and that the premiums paid were 
tendered back; and a tender of the premiums was actually made. 


The effect of such a denial of all liability, and notice that the ap- 
pellant would not.recognize the validity of any claim made by the ap- 
pellee under the policy, could not be neutralized by the mere suggestion 
that appellant would waive none of its rights, but intended to rely on all 
its legal rights. If its legal rights included the right to rescind the policy 
because of an increase of the hazard, that was clearly not waived. But 
the law never requires a useless act to be done. And the rule of law is 
firmly established that where an insurance company, after a fire loss has 
occurred and before the expiration of the time for making proofs of 
loss, absolutely and unequivocally denies all liability on account of the 
loss, it thereby waives the performance of stipulations in the policy re- 
quiring proofs of loss to be furnished by the insured. Bowlus v. Phenix 
Ins. Co., 133 Ind. 106, 120, 32 N. E. 319, 20 L. R. A. 400; Germania F. 
Ins. Co. v. Pitcher, 160 Ind. 392, 399, 64 N. E. 921, 66 N. E. 1003; United 
States, etc., Ins. Co. v. Clark, 41 Ind. App. 345, 358, 83 N. E. 760; Niagara 
F. Ins. Co. vy. Abell (Ind. App.) 122 N. E. 667. = 

[5] The special finding also recited, as was alleged by the pleadings 
and shown by the evidence, that the policy sued on was issued November 
30, 1914, for the term of three years, and contained a condition that it 
should be void in case the hazard was increased by means within the 
control or knowledge of the insured; that no “officer, agent, or represent- 
ative” of the company should have power to waive any provisions or 
condition of the policy, or be deemed to have so waived any such provi- 
sions or condition unless such waiver should be written upon or attached 
to the policy; and that the policy might be canceled at any time by the 
company, by giving five days’ notice and returning all but the pro rata 
part of the premium. It further recited that after the policy sued on 
was issued the appellee verbally leased the basement of the building cov- 
ered by such policy to a chemical company for the purpose for which that 
company thereafter used it, and that by such use the hazard of the risk 
was increased, of which increase the appellee knew; that such use con- 
tinued with the knowledge and consent of appellee from July, 1916, to 
April 19, 1917, when the fire occurred; that in January, 1917, an agent 
of the appellant, who issued the policy, and who had authority to coun- 
tersign and issue insurance policies, and full authority from appellant 
to cancel the policy and terminate the insurance at any time when it 
deemed the risk increased, made an inspection of the insured building, and 
saw the uses to which it and the basement thereof were being put, and 
all that was being done therein, and with full knowledge thereof, thus 
acquired, the appellant permitted the policy to remain in full force, re- 
tained all the premiums for the full period for which it was issued (until 
November 30, 1917), and did not attempt nor offer to cancel the policy 
until after the fire. 

Under the established law of the state of Indiana, such a retention 
of premiums and continuing the policy in force on the part of the in- 
surance company, having knowledge of the changed use, would waive the 
condition avoiding the policy for that cause. Such a stipulation that the 
violation of the condition subsequent shall make the policy “void” means 
only that it shall be voidable at the election of the insurance company. 
Havens v. Home Insurance Co., 111 Ind. 90, 92, 12 N. E. 137, 60 Am. 
Rep. 689; Phenix Ins. Co. v. Boyer, 1 Ind. App. 329, 27 N. E. 628; Ger- 
maa American ins. Co. v. Yeagley, 163 Ind. 651, 656, 71 N. E. 897, 2 
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Ann, Cas. 275; Farmers’ Mut. F. Ins. Co. v. Jackson, 35 Ind. App. 1, 18, 
73 N. E. 730; Masonic M. B. Assoc. v. Beck, 77 Ind. 203, 207, 40 Am. 
Rep. 295; Ohio Farmers’ Ins. Co. v. Vogel, 166 Ind. 239, 244, 76 N. E. 
977, 3 L. R. A. (N. S.) 966, 117 Am. St. Rep. 382, 9 Ann. Cas. 91; Glens 
Falls Ins. Co., v. Michael, 167 Ind. 659, 679, 74 N. E. 964, 79 N. E. 905, 
8 L. R. A. (N. S.) 708. 

[6] But the appellant insists that the knowledge of the agent, and its 
failure to cancel the policy and return the premium, cannot be deemed 
a waiver on the part of the insurance company, because of the provision 
contained in the policy that— 


“No officer, agent or other representative of this company shall have 
power to waive any provision or condition of this policy except such as 
by the terms of this policy may be the subject of agreement indorsed 
hereon or added, hereto.” 


And appellant has cited decisions of courts in other jurisdictions to 
the effect that this constituted a limitation upon the power of the agent, 
which took away his authority to waive the forfeiture because of an in- 
creased hazard, by the mere act of retaining the premiums paid and for- 
bearing to cancel the policy after, obtaining knowledge of the use to which 
the insured property was put. Some of these decisions are based upon 
statutes different from any enacted in the state of Indiana. And the 
reasoning contained in the others is sufficiently answered by saying that 
at the time the contract of insurance under consideration was entered into 
it was, and for many years had been, the established law of Indiana, as 
ascertained and declared by the highest courts of the state, that such 
a provision as the one quoted may be waived, and is not effectual to 
prevent the acts of an authorized agent of the insurance company, in the 
conduct of its business, from constituting a waiver of conditions in its 
policies. German American Ins. Co. v. Yeagley, 163 Ind. 651, 653, 663, 
71 N. E. 897, 2 Ann. Cas. 275; West v. National Casualty Co., 61 Ind. 
App. 479, 492, 112 N. E. 115; Continental Ins. Co. v. Blair, 65 Ind. App. 
502, 525, 114 N. E. 763, 116 N. E. 752; Indiana Ins. Co. v. Capehart, 108 
Ind. 270, 275, 8 N. E. 285; German American Ins. Co. v. Sanders, 17 
Ind. App. 134, 138, 46 N. E. 535; Joyce Insurance (4th Ed.) § 439. Un- 
der the cases cited, the facts found by the court showed that the provi- 
sion in question was effectually waived. 

‘ [7] While the courts of a number of states hold the contrary, the 
courts of many other jurisdictions hold with those of the state of Indiana 
that the stipulation against a waiver, except by written indorsement on 
the policy, may itself be waived. The two lines of authorities are in ir- 
reconcilable conflict. 

Both lines of authorities are collected in notes in the following pub- 
lications: 107 Am. St. Rep. 102 et seq.; 10 L. R. A. (N. S.) 1064 et 
seq.; 13 L. R. A. (N. S.) 839 et seq.; 51 L. R. A. (N. S.) 261; 2 Ann. 
Cas. 114, 115, 14 Ruling Case Law, p. 1161 et seq., § 344. 

What has been said above also disposes of all objections to the ad- 
mission of evidence discussed in appellant’s brief, and all questions not 
so discussed are waived. 

The judgment is affirmed. 
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OLD COLONY INS. CO. v. BERRYMAN REALTY CO. et At. 
(Court of Appeals of Kentucky. Nov. 22, 1921.) 


234 Southwestern Reporter, 748. 


1. INSURANCE—FIRE POLICIES DO NOT COVER ADDITIONS. 
A policy of fire insurance does not cover subsequent additions made 
to the insured building, unless it so provides. 


(For other cases, see Insurance, Dec. Dig. § 163[2].) 


2. INSURANCE — MODIFICATION OF CONTRACT TO BE 
CLEARLY SHOWN. 
Modification of coverage clauses in fire policies must be shown by 
clear and positive evidence. 
(For other cases, see Insurance, Dec. Dig. § 665[2].) 


3. INSURANCE—CONDUCT OF AGENT HELD NOT SUFFICIENT 

TO EXTEND INSURANCE TO ADDITIONS. 

Statements of fire insurance agent, when an addition was made to 
the building, that he was too busy to make all the indorsements that the 
insurance companies required, and that the policies were all right and 
covered the addition were insufficient to constitute a modification of the 
contract so as to extend the insurance to the addition. 


(For other cases, see Insurance, Dec. Dig. § 144[1].) 


4, INSURANCE — FIRE COMPANY NOT ESTOPPED TO DENY 

POLICY COVERED ADDITIONS. 

Conduct of fire insurance companies in allowing policies on an old 
building to continue in force after mechanics had worked upon the build- 
ing for more than 15 days constructing an addition thereto, and after the 
addition was completed, such addition being rated as more hazardous 
than the old building, was not sufficient to estop the companies from deny- 
ing that the policies extended to and covered the addition. 

(For other cases, see Insurance, Dec. Dig. § 163[2].) 


5. INSURANCE — RECEIPT IN FULL HELD NOT TO PREVENT 

RECOVERY OF BALANCE DUE FOR FIRE LOSS. 

Where certain insurance companies acknowledged liability on ac- 
count of fixed loss, and each company was to participate in the payment 
in the ratio of the face of its policy to the total amount of insurance. 
receipts given such companies in full satisfaction were without considera- 
tion, and did not prevent recovery of a balance due, where it developed 
that certain companies were not liable as to a certain addition to the 
building, especially where the receipts were given with the understand- 
ing that the amount received was not in full unless all the companies paid 
the amount assessed against them by the adjusters. 


(For other cases, see Insurance, Dec. Dig. § 579.) 


6. INSURANCE — RECEIPT IN FULL SATISFACTION HELD 

NOT SUPPORTED BY CONSIDERATION. 

Payment by fire insurance companies of portion of loss assessed 
against them by adjusters before it was due was not sufficient considera- 
tion to support agreement evidenced by receipt in full satisfaction. 

(For other cases, see Insurance, Dec. Dig. § 579.) 
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7. INSURANCE — FRAUDULENT REPRESENTATIONS TO AD- 
JUSTERS ENTITLING INSURANCE COMPANY TO RE- 
COVER INSURANCE MONEYS PAID MUST HAVE BEEN 
RELIED ON BY ADJUSTERS. 

Fraud entitling fire insurance company to recover money paid by 
reason of fraudulent representation of insured that certain walls were 
condemned after a fire must have been relied on by the adjusters, whose 
determination of the amount of the loss was to be conclusive on all par- 
ties, and it was insufficient to merely allege that insurer relied on the 
representations. 


(For other cases, see Insurance, Dec. Dig. § 601.) 


Appeal from Circuit Court, Fayette County. 

Action by the Berryman Realty Company against the Old Colony In- 
surance Company and others. Judgment for plaintiff, and certain defend- 
ants appeal. or make motion for appeal Judgment affirmed, and‘ mo- 
tions denied. 


J. B. Adamson, of Ashland, Ed. C. O’Rear, of Frankfort, Grubbs & 
Grubbs, of Louisville, and W. G. Dearing, of Frankfort, for appellants. 

Allen & Duncan, Frank M. Drake, Hunt, Northcut & Bush, and 
Shelby, Northutt & Shelby, all of Lexington, and Gordon & Laurent, of 
Louisville, for appellee. 


EAST SIDE GARAGE, Inc., v. NEW BRUNSWICK FIRE INS. CO. 
ET AL. 
(New York Supreme Court, Appellate Division, Third Department. No- 
vember 16, 1921.) 
190 New York Supplement, 634. 


1. INSURANCE—PARTY TO WHOM LOSS PAYABLE CANNOT 

RECOVER UNLESS INSURED CAN RECOVER. 

Under a provision in an automobile insurance policy for payment of 
the loss to insured’s vendor as his interest may appear, such vendor can- 
not recover unless insured can recover. 

(For other cases, see Insurance, Dec. Dig. § 582.) 


2. INSURANCE — INSURER MAY WAIVE PROVISION IN- 
TENDED FOR ITS BENEFIT. 
An insurance company, as well as any other party, may ordinarily 
Waive any provision in a contract intended for its benefit. 
(For ‘other cases, see Insurance, Dec. Dig. § 372.) 


3. INSURANCE — COMPANY MAY ORALLY WAIVE OR ESTOP 
ITSELF FROM ASSERTING FORFEITURE, THOUGH AGENT 
MAY NOT WAIVE EXCEPT IN WRITING. 

Under an insurance policy providing that no officer, agent, or other 
representative of the company should have power to waive any of its 
terms except in writing thereon or attached thereto, an agent may not 
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effect a waiver unless it is so written or attached, but the company itself 
may orally waive a forfeiture or by its acts and conduct estop itself from 
asserting the same. 


(For other cases, see Insurance, Dec. Dig. § 383.) 


4. INSURANCE — COMPLAINT HELD SUFFICIENT PLEADING 

OF WAIVER. 

In an action on an automobile insurance policy, a complaint alleging 
that defendant's countersigning agents, when informed by plaintiff, to 
whom the loss was payable, that insured was using the automobile in 
transporting persons for hire contrary to the terms of the policy, stated 
they would take the matter up with the company and advise plaintiff if it 
made any objection to such use and that the policy would remain in ef- 
fect until defendant gave notice of cancellation, that plaintiff relied on 
such statements, and that defendant, having full knowledge of the facts, 
intended not to insist on the use of the car for pleasure only and by its 
action and conduct estopped ifself from declaring the policy forfeited 
because of such use, sufficiently pleaded waiver or estoppel. 

(For other cases, see Insurance, Dec. Dig. § 634[1].) 


5. INSURANCE—FAILURE TO CANCEL POLICY KNOWING OF 

VIOLATION IS ACQUIESCENCE IN VIOLATION. 

Where automobile policy by its terms became null and void if the car 
was used for carrying passengers for hire, if the insurance company knew 
that its countersigning agents had assumed the power to orally consent 
that insured automobile might be used for transportation for hire pend- 
ing consent or refusal by insurer itself, and that insured was relying on 
such consent, but did not repudiate its agents’ acts and did not, cancel 
the policy or return the unearned premium but silently acquiesced in its 
agents’ consent, knowing that insured was relying thereon, it was liable on 
the policy. 

(For other cases, see Insurance, Dec. Dig. § 390.) 


6. INSURANCE—NOTICE TO AGENTS OF INTENTION TO DIS- 
REGARD CONDITION OF POLICY NOT NOTICE TO COM- 
PANY. 

Notice to the agents of an insurance company of an intention to dis- 
regard a condition of a policy is not notice to the company. 
(For other cases, see Insurance, Dec. Dig. § 378[1].) 


Appeal from Trial Term, Rensselaer County. 

Action by the East Side Garage, Incorporated, against the New 
srunswick Fire Insurance Company, impleaded with another. From 
a judgment dismissing the complaint, plaintiff appeals. Reversed, and 
new trial granted. 


Argued before John M. Kellogg, P. J., and Cochrane, Henry T. 
Kellogg, Kiley, and Van Kirk, JJ. 


Northrup R. Holmes, of Troy (E. Deane Vincent, of Troy, of coun- 
sel), for appellant. 
John T. Norton of Troy, for respondents. 


CocuRANE, J. The complaint was dismissed at the trial on the 
complaint and opening and before any evidence was received. The 
opening is not included im the record. The question therefore is as to 
the sufficiency of the complaint. 
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[1] The action is brought on a policy of insurance issued by the re- 
spondent to the defendant Mason on an automobile owned by him in- 
suring him against loss by fire or theft. The automobile was destroyed 
by fire after the policy «was issued. The plaintiff had a claim against 
Mason for the unpaid purchase price of the automobile, and the policy 
contained a provision that the loss, if any, should be payable to the 
plaintiff as its interest might appear. Under such a provision in the 
policy, the plaintiff stands in no better position than the insured and 
cannot recover unless there could be a recovery by the insured. Wil- 
liams v. Pioneer Co-operative Fire Ins. Co., 183 App. Div. 826, 831, 
171 N. Y. Supp. 353; Moore v. Hanover Fire Insurance Co., 141 N 
Y. 219, 223, 36 N. E. 191. 

{2, 3] A copy of the policy is attached to and forms a part of the 
complaint. It appears therefrom that it shall be null and void if the 
automobile is used for ‘carrying passengers for compensation. It was 
so used and thereby the policy was forfeited unless the respondent has 
waived the provision against the use of the automobile for compensa- 
tion or is estopped from asserting the same. 

The plaintiff has alleged in its complaint the facts which it claims 
constitute such waiver or estoppel. The question for determination 
is whether such facts so alleged, considered in the light of the policy, 
have the effect claimed by the plaintiff. 

Breese, Rousseau & Co. were the agents of the defendant duly au- 
thorized to execute, issue, and deliver policies. They countersigned 
the policy in question and delivered it to the assured. The policy pro- 
vided that it should not be valid unless countersigned by a duly au- 
thorized agent of the company. 

The parties agreed in the policy as follows: 

“No officer, agent or other representative of this company shall have 
power to waive any of the terms of this policy unless such waiver be 
written upon or attached hereto, nor shall any privilege or permission 
affecting the insurance under this policy exist or be claimed by the as- 
sured unless so written or attached.” 


The effect of such a stipulation has been frequently discussed It 
is well established by authority that under it an agent may not effect a 
waiver unless it is written upon or attached to the policy as therein pro- 
vided. Quinlan v. Providence-Washington Insurance Co., 133 N. Y. 
356, 31 N. E. 31, 28 Am. St. Rep. 645; Gray v. Germania Fire Insur- 
ance Co., 155 N. Y. 180, 49 N. E. 675; Moore v. Hanover Fire Insur- 
ance Co., 141 N. Y. 219, 224, 36 N. E. 191; Baumgartel v. Providence- 
Washington Insurance Co., 136 N. Y. 547, 32 N. E. 990. 

The foregoing authorities, however, do not hold that the company 
itself, as distinguished from its officers or agents, may not-orally waive 
a forfeiture of the policy nor by its acts and conduct estop itself from 
asserting the same. In Walsh v. Hartford Fire Insurance Co., 73 N. 
Y. 5, the policy was forfeited because, contrary to its provisions, the 
insuréd premises remained vacant for more than 15 days without con- 
sent indorsed on the policy. As in this case, there was a provision 
that no officer. agent, or representative of the company should be held 
to have waived any of the provisions of the policy unless such waiver 
was indorsed thereon in writing. The court held that by virtue of such 
provision an agent could not orally create a waiver. but-stated in its 
opinion as follows: 

“In determining this question it is important to bear in mind that 
there is no proof tending to show a waiver by the company of the condi- 
tion. independently of the acts of the agent Carpenter. The transaction 
between the agent and the insured was not known to the company until 
after the fire. The agent m&de no report of the fact that the consent 
had been applied for. or had been given. In short. there was no recogni- 
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tion. affirmance. or ratification by the company of what was said or done 
by the agent upon the application of the plaintiff for consent that the 
premises might remain vacant. * * * The company could itself dis- 
pense with this condition by oral consent, as weH as by writing. Trustees. 
etc., v. Brooklyn Fire Ins. Co., 19 N. Y. 305.” 

In Pechner v. Phoenix Insurance Co.. 65 N. Y. 195. the court stated 
the question as follows: 

“The main question in the cause is whether the policy is void because 
there was other insurance upon the property without the written consent 
of the defendant.” 

There was no restriction, as in this case, on the power of an agent to 
waive the terms of the policy, and after holding that Scott, the agent, 
had waived the requirement for written consent as to other insurance, 
the court continued as follows: 

“Had the company itself, at its principal office, treated the plaintiff 
as Scott did. assuring him that the transaction was right, | think it clear, 
both upon principle and authority, that it would have been estopped from 
setting up in its defense that the condition requiring a written indorse- 
ment on the policy had not been complied with. The plaintiff must have 
relied upon such a statement. It is not conceivable otherwise that he 
would have left matters in the informal condition in which they stood 
when the loss occurred. Within all the authorities cited, a practical fraud 
would be perpetrated upon him if the insurers were then allowed to repu- 
diate the policy.” 

In Pitney v. Glens Falls Insurance Co.. 65 N. Y. 6, there was a 
provision prohibiting other insurance unless consent therefor was in- 
dorsed on the policy. Knowledge of such other insurance was brought 
home to the company, but no written consent was granted. The court, 
holding that the insurer had an election either to cancel the policy or 
retain the premium, said: 

“This election should have been exercised within a reasonable time 
after notice. It had notice from the moment the general agent issued the 
policy, and, by retaining the premium, has become estopped or has waived 
any right which it may have had to cancel the policy.” 

After citing cases from other jurisdictions, the court continued: 

“In all of those cases it is maintained that these conditions concern- 
ing other insurance, if broken, make the policy at most only voidable, and 
that there may be a waiver by parol of a condition requiring writing. 
* * * The company had constructive knowledge of the prior insurance 
through express or implied notice to Bowen, and are now, under all the 
circumstances, estopped from making any claim that’ the policy is void 
by reason of the nonobservance of the required conditions.” 


In Steen v. Niagara Fire Insurance Co., 89 N. Y. 315,, 42 Am. Rep. 
297, a forfeiture was claimed because the property had remained va- 
cant without written consent, but the court said: 


“The company itself could dispense with the condition by oa con- 
sent, as well as by writing, and the general agent, unless specially re- 
stricted, could do the same.” 


In the present case the policy restricted the power of an agent to 
Waive any af its terms except in writing. There is a clear distinction 
between what an agent may do under the provision in this policy limit- 
ing his authority and what the company itself may do. Such provision 
does not purport to apply to the company. If it did, the latter might 
waive it. Generally speaking, a party may ordinarily waive any provi- 
sion in a contract intended for his benefit. No different rule exists in 


regard to an insurance company. Bishop®v. Agricultural Insurance Co. 
of Watertown, N. Y., 130 N. Y. 488. 29 N. E. 844; Gibson Electric 
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Co. v. Liverpool & London & Globe Insurance Co., 159 N. Y. 418, 54 
N. E. 23, and cases there cited. In the present case the company has 
prohibited its agents from orally waiving any of the terms of the 
policy. It does not follow, however, that the company itself may not 
waive such prohibition and orally waive any other condition of the 
policy or by its conduct estop itself from asserting a forfeiture there- 
of. That such distinction exists seems to be established by the cases 
cited. 

[4, 5] It is doubtless true therefore, as claimed by the respondent, 
that its agents were powerless to orally waive any of the provisions of 
the policy. The plaintiff, however. according to its complaint, does not 
rely on such waiver, but on a waiver by the defendant itself or on 
acts on its part constituting an estoppel. It is alleged in the complaint 
that the plaintiff informed the respondent’s agents Breese, Rousseau 
& Co. that Mason was using the automobile in transporting persons 
for hire, and that such agents stated that they would take the matter 
up with the company and advise plaintiff if the company made any ob- 
jection to such use of the automobile. and that the policy would remain 
in full force and effect until the plaintiff was advised that the com- 
pany would cancel the insurance, and that at no time prior to the de- 
struction of the automobile was the plaintiff informed of the cancella- 
tion of the policy on that the defendant objected to the use of the 
automobile for hire, and that the plaintiff, relying upon such under- 
standing and agreement with Breese, Rousseau & Co., assumed that 
the policy continued in full force and effect. It is further alleged that 
the said defendant insurance company, having full knowledge of the 
facts, “intended to abandon or not to insist upon the use of the afore- 
said car for ‘pleasure’ only as required by said policy and by its acts 
and conduct estop itself from’ now asserting or claiming the right to 
declare said policy forfeited because of the use of said automobile.” 


These allegations in the complaint import that the respondent knew 
that its agents who had countersigned and issued this policy had also 
assumed the power to orally consent that the automobile might be used 
for the transportation of persons for compensation pending consent or 
refusal therefor by the respondent itself and that the plaintiff was rely- 
ing on such consent. Having such knowledge, the respondent did not 
repudiate the acts of its agents. It did not cancel the policy and return 
to the plaintiff the unearned premium which the complaint alleges had 
been pajd and which continued the policy in force beyond the time 
of the destruction of the automobile. It retained the premium and 
silently acquiesced in the consent which had been given to the plain- 
tiff by Breese, Rousseau & Co., knowing that the plaintiff was relying 
on such consent. A cancellation of the policy and return of the un- 
earned premium, or at least notice by the respondent that it repudiated 
its agents’ assumption of power, would have put the plaintiff on its 
guard and enabled it to protect itself by other insurance. These facts 
the plaintiff was entitled to prove under its complaint and, if proven, 
would establish the liability of the respondent. 

[6] We are considering only the sufficiency of the complaint. It fol- 
lows from what has been said ‘that notice to the agents of an intention 
to disregard the condition of the policy is not notice to the company, 
and that at the trial questions may arise from the evidence as to 
whether or not the defendant had knowledge of the unauthorized as- 
sumption of power by its agents and a reasonable opportunity to re- 
pudiate the same after such knowledge. 


The judgment should be reversed, and a new trial granted, with costs. 
to the appellant to abide the event. All concur. 


4——-Vol. LIX. 
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ANDERSON y. FIDELITY CO-OPERATIVE FIRE INS. CO. er At. 


GILBERT v. KNAPP ET AL. 
(New York Supreme Court, Chautauqua County. October, 1921.) 
190 New York Supplement, 548. 


4. INSURANCE—PROOFS OF FIRE LOSS TO BE MADE WITHIN 

TIME SPECIFIED. 

Where fire policy required immediate notice of loss and a statement 
within 60 days giving the knowledge and belief of the insured as to the 
time and origin of the fire and interest of insured and all others in the 
property, etc., insured was not entitled to recover where no notice was 
given of the fire until 27 days thereafter and no formal proofs were 
tendered until 79 days thereafter. 


(For other cases, see Insurance, Dec. Dig. § 539[5].) 


5. INSURANCE—WAIVER OF CONDITION IN FIRE POLICY TO 

BE ALLEGED. 

If insured under fire policy expects to show a waiver of a condition 
in the policy requiring a statement under oath as to the origin of the 
fire, etc., within 60 days, he is bound to plead such waiver. 

(For other cases. see Insurance, Dec. Dig. § 634[2].) 


6. INSURANCE—EVIDENCE OF WAIVER INADMISSIBLE UN- 

DER ALLEGATION OF COMPLETE PERFORMANCE. 

In an action on a fire policy, evidence of a waiver of performance of 
conditions in the policy is inadmissible under an allegation of full and 
complete performance. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 


10. INSURANCE — TIME WHEN BROUGHT MAY BE REGU- 

LATED BY PARTIES. 

The time when an action may be brought on an insurance policy may 
as well be regulated by the parties as any other dondition contained in 
their agreement, under Code Civ. Proc. § 414, subd. 1. 7 

(lor other cases, see Insurance, Dec. Dig. § 622[2].) 


11. INSURANCE—PROOFS OF LOSS BY MORTGAGEE DO NOT 
ENTITLE INSURED TO PROCEEDS OF FIRE POLICY. 
Where fire insurance policy was payable to one “as his mortgage in- 

terest may appear.” and such mortgagee properly filed proofs of loss, and 

insured did not, the insured was not entitled to recover any amount from 
insurer, though mortgagee was entitled to recover to the extent of his 
interest. 


(For other cases, see Insurance. Dec. Dig. § 537.) 


Actions by Edna M. Anderson against the Fidelity Co-operative Fire 
Insurance Company and another and by Milo O. Gilbert against David 
D. Knapp and others. Decree for defendants in first action and for 
plaintiff in second action. 


Mott & Ottaway. of Jamestown, for plaintiff Anderson. 

John W. Hollis, of Hornell, for Fidelity Co-operative Fire Ins. Co. 
Crosby & Crosby, of Falconer, for Gilbert. ’ 
William S. Sterns, of Fredonia, for Crocker. 





Fire, &c.] In re Johnson’s Estate. 


In RE JOHNSON’S ESTATE. 


BUTH v. DAVIS. 
(Supreme Court of Wisconsin. Nov. 15, 1921.) 


185 Northwestern Reporter. 180. 


3. INSURANCE—DOWER RIGHT AN INSURABLE INTEREST. 
Where homestead was assigned to daughter subject to dower and 

homestead rights of widow, the widow had an insurable interest in the 

property prior to assignment of dower. 

(For other cases, see Insurance. Dec. Dig. § 115[2].) 

6. INSURANCE — TENANT IN COMMON HELD ENTITLED TO 
PROCEEDS OF INSURANCE POLICY COVERING FIRE IN 
WHICH COTENANT LOST LIFE. 

Where homestead was assigned to daughter subject to dower and 
homestead rights of widow and the latter insured the whole property by 
policy which covered the respective interests of the owners as their in- 
terests might appear, and lost her life in a fire which destroyed the prop- 
erty before dower had been assigned, the daughter was entitled to the en- 
tire proceeds of the policy, since the widow, by reason of her death in 
the fire, had no interest at the time the loss accrued. 

(For other cases, see Insurance. Dec. Dig. § 582.) 


Appeal from Shawano County Court; F. A. Jaeckel, Judge. 

In the matter of the estate of Ada G. Johnson, deceased. Petition by 
I. P. Davis praying that insurance money be paid over to her. From a 
judgment granting the prayer of petitioner. the administrator, H. O. 
Buth. appeals. Affirmed. 


Dillett & Fischer, of Shawano. for appellant. 
P. J. Winter, of Shawano. for respondert. 
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ACCIDENT AND HEALTH. 


RATHBUN y..OCEAN ACCIDENT & GUARANTEE CORPORA- 
TION. (No. 13828.) 


(Supreme Court of Illinois. Oct. 22, 1921. Rehearing Denied Dec. 
7, 1921.) 


132 Northeastern Reporter, 754. 


3. INSURANCE—GARAGE COMPANY, LETTING ITS CARS TO 
OTHERS TO DRIVE AND CONTROL, IS NOT A COMMON 
CARRIER WITHIN PROVISION IN ACCIDENT POLICY FOR 
DOUBLE INDEMNITY FOR DEATH WHILE TRAVELING IN 
PUBLIC CONVEYANCE. 


Where one hired an automobile from a garage company which hired 
its cars to persons and allowed such persons to have control and direct 
the use of the car, such garage company is not a common carrier within 
the rule permitting double indemnity on an insurance policy for one kil- 
led while traveling in a public conveyance and the facts that the com- 
pany had a city license to run a taxicab line, and that it advertised its 
business, were immaterial. 


(For other cases, see Insurance. Dec. Dig. § 527.) 


Error to Appellate Court, Third District; on Appeal from Circuit 
Court, Vermilion County; Augustus A. Partlow, Judge. 

Action by Mabel Rathbun against the Ocean Accident & Guarantee 
Corporation. Judgment for plaintiff affirmed by the Appellate Court 
(219 Ill. App. 514), and defendant brings certiorari. Reversed and re- 
manded. 


H. M. Steely and H M. Steely Jr., both of Danville, and Wilkerson, 
Cassels, Potter & Gilbert, of Chicago. for plaintiff in error. 
Acton & Acton, of Danville, for defendant in error. 


Duncan. J. Mabel Rathbun. defendant in error. filed a declaration 
in assumpsit against the Ocean Accident & Guarantee Corporation. 
Limited. to recover for the death of her husband, Dr. James Corbett 
Rathbun. in the circuit court of Vermilion county. The amount of the 
insurance for death by accident, under three different provisions is $6.000. 
The policy provides for payment of double that amount if the injuries 
causing death are incurred by the insured while traveling in or on a pub- 
lic conveyance (including the platform, steps. or running board thereof) 
or in a public carriage provided by a common carrier for passenger ser- 
vice. Plaintiff in error, the insurer. admitted liability for single indem- 
nity. including interest. in the sum of $6,175. The court gave judgment 
for double indemnity, including interest, in the sum of $12.350. On appeal 
to the Appellate Court for the Third District the judgment of the trial 
court was affirmed. The case comes to this court on petition for cer- 
tiorari. 

The deceased was accidentally killed November 12. 1918, in a colli- 
sion of the automobile in which he was riding and an interurban car at 
a road crossing about three miles west of Danville. Ill. On the after- 
noon of that date he was called to go to Missionfield, a hamlet six miles 
west of Danville, to see a patient. He telephoned to Rayle Bros.. a co- 
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partnership composed of James, Alfred, and Asa Rayle, to send an auto- 
mobile and driver to his office. Asa Rayle responded to this call with 
one of his firm’s automobiles. and Dr. Rathbun drove the car from Dan- 
ville to the scene of the accident with Asa Rayle seated beside him. There 
was another man in the car by the name of Zilko, who lived in Mission- 
field. It does not appear clearly from this record whether Zilko was a 
caller on Dr Rathbun for medical services or was being taken home at 
the doctor’s request. He had no connection with the garage company. 
All three occupants of the car were killed. 


The sign in front of the garage read, ‘“Rayle Bros., Garage and Stor- 
age—Telephone 5252.” The firm’s letter and billheads read, ‘“‘Rayle 
Bros., Auto Livery. Storage and Washing.” In the telephone directory 
of the city of Danville Rayle Bros. had this advertisement: ‘“Rayle Bros. 
Taxi, Telephone 1964.—Always at your service—Taxicabs for all occa- 
sions.” They had applied to the city clerk of Danville and had received 
a license to run a taxicab line in the city. One of the brothers testified 
in substance, that they had no taxicab and did not authorize the word 
“taxi” in their advertisements. The evidence in the record is that they 
owned only six cars in their garage and connected with their business. 
and that each of the brothers had a private car, all of which were used 
at funerals or in emergencies when more cars were needed, and that half 
of their business was furnishing cars for funerals. They had in their 
employ five or six drivers, who drove in turns, except where the call 
was for a particular driver. They had no cab stands in the city. and 
made no regular trips to depots or hotels. Their employees were in- 
structed to solicit no business outside and to pick up no passengers at 
depots, hotels or elsewhere outside their place of business. Their busi- 
ness came through the office at their place of business, by persons com- 
ing there or calling by telephone. They made no calls for less than 50 
cents, and charged 75 cents from a hotel to a depot. Besides their busi- 
ness in the city they also hired their automobiles to persons to make trips 
into the country and to neighboring towns, and the charge on such occa- 
sions varied with the weather and the condition of the roads. They made 
such trips for all who were suitable persons, and when the weather was 
not bad or stormy. When a car was hired for such service into the 
country. the person hiring it controlled and directed where it should go, 
the route to be taken, and how many should go with him. If the caller 
took others with him it cost no more. as the car on such occasion was. 
hired for an agreed sum per hour or an agreed sum for the trip. Dr. 
Rathbun owned and drove a car on some of his trips to the country and 
occasionally hired a car at Rayle Bros.’ garage for such trips. He usually 
called for a car at the garage by telephone when he desired~it, and a 
driver from the garage usually accompanied it. Sometimes he would only 
make one visiteto a patient with a car and sometimes he would make a 
half dozen such visits, in which case Rayle Bros. would charge him an 
agreed sum per hour or an agreed sum for the trip, if it was for a par- 
ticular distance. He had the privilege of taking any one else with him 
that he desired, or of stopping on the road and taking in other persons 
to ride with him. at no extra cost. He had full control of the car on 
such occasions, and directed where it should go and where it should stop. 
He had thus patronized Rayle Bros. during a period of about five years. 


The main question in this case is whether or not plaintiff in error’s 
liability is a single liability of $6,000 and interest or a double liability of 
$12,000 and interest. This question is to be determined solely upon the 
single proposition whether or not Rayle Bros. were common carriers in 
the service they were rendering Dr. Rathbun at the time that he was ac- 
cidentally killed. This question does not necessarily depend on the fact 
whether or not Rayle Bros. were common carriers in the city of Dan- 
ville in carrying persons from hotels to trains, or from trains to hotels, 
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or from place to place within the city limits. We have stated the sub- 
stance of all of the evidence bearing upon the question with reference 
to the service rendered Dr. Rathbun by Rayle Bros. While it is not stated 
in so many words, the clear inference in the record is that the service 
rendered by Rayles Bros. to Dr. Rathbun was by special contract, and 
that the service differed in no material way from the character of ser- 
vice ordinarily rendered by liverymen in letting teams and carriages to 
their patrons for trips into the country or from town to town 

{1, 2] Private carriers as ordinarily defined are those who, without 
being engaged in such business as a public employment, undertake to de- 
liver goods or passengers in a particular case for hire or reward. 2 
Pope’s Legal Definitions, 1236. citing Pennewill v Cullen, 5 Har. (Del.) 
242; 10 Corpus Juris, 38. Hutchinson, in his work on Carriers (2d Ed.) 
§ 35, defines private carriers for hire as such as make no public profes- 
sion that they will carry for all who apply, but who occasionally, or upon 
a particular occasion. undertake for compensation to carry upon such 
terms as may be agreed upon. A commen carrier differs from a private 
carrier in two important respects: (1) In respect of duty, it being 
obliged by law to undertake the charge of transportation, which none but 
a common carrier, without a special agreement, is; and (2) in respect 
of risk. the former being regarded by the law as an insurer, the latter 
being liable like ordinary bailees. 10 Corpus Juris. 37. Hence a com- 
mon carrier of passengers has been defined as: 

“One who undertakes for hire to carry all persons indifferently who 
may apply for passage, so long as there is room and there is no legal 
excuse for refusal.” 

The holding by all of the authorities is that to constitute one a com- 
mon carrier it is necessary that he hold himself out as such by advertis- 
ing or by actually engaging in the business and pursuing the occupation 
as an employment. 

Jitney bus proprietors and owners of stagecoaches, hacks and omni- 
busses have generally been held to be common carriers. This is so be- 
cause in their business they serve all the public alike who apply to them 
for carriage so long as they have room, and they are held common car- 
riers regardless of the fact whether they operate in cities or from town 
to town or from city to city, so long as they maintain their status as 
public carriers, carrying all who apply and refusing none unless they have 
no room or for some other legal reason may refuse. It does not make 
any particular difference as to their being common carrfers that their 
passengers may designate the way and the place to which the passengers 
may be carried. but after the carriages are entered by the passengers 
such carriers must necessarily have control and regulation of the pas- 
sengers’ conduct and of the operation of the carriages before they can 
be held to the extraordinary liability of common carriers to such pas- 
sengers. Livery stable keepers lack one of the essential® qualifications— 
a readiness to carry any and all persons who apply and offer to pay the 
charges of carriage and comply with the regulations. Parmelee v. Lowitz, 
74 Ill. 116, 24 Am. Rep. 276; Stanley v. Steele, 77 Conn. 688, 60 Atl. 
640, 69 L. R. A. 561. 2 Ann. Cas. 342. 

[3] As to the services performed by Rayle Bros. for Dr. Rathbun. 
as already suggested. we are unable to see that such services amounted 
to more than the ordinary services performed by livery stable keepers. 
The fact that Rayle Bros. were licensed in Danville to run taxicabs, if 
such be the case, can have nothing to do in determining the question 
whether or not they were common carriers in rendering the services in 
question. The license conferred no privileges beyond the city limits of 
Danville. The advertisement in the telephone directory for similar rea- 
sons has no direct bearing on the question. There is no evidence that 
Rayle Bros. were running a jitney or taxicab line from Danville to Mis- 





A. & H.] Rathbun v. Ocean Acc. & Guar. Corp. 55 


sionfield or from Danville to any other town. When Dr. Rathbun hired 
the car it was for a special service to him, and he had control of both 
the car and the driver. It certainly could not be successfully contended 
that Rayle Bros. owed him the extraordinary duty of a common carrier. 
or that they were liable to him. as such, for any injury that he might 
sustain on such trip.. The automobile was not a passenger car in the 
sense in which we are now using that term. It was, in fact, a car con- 
tracted for by Dr. Rathbun by a private contract for his use in his pro- 
fession and under his control. 

The Supreme Court of Arkansas in Forbes v. Reinman, 112 Ark. 
417, 166 S. W. 563, 51 L. R. A. (N. S.) 1164, held under facts similar 
to those in the case at bar that the owner of an automobile hired, with 
its driver, from the defendant was not a common carrier. and that the 
defendant was not liable to the plaintiff, an occupant of the automobile, 
as a common carrier, but was only liable as a liveryman or private car- 
rier for ordinary negligence. 

In Oppenheimer v. Maryland Casualty Co., 70 Pa. Super. Ct. 382, 
suit was brought upon an insurance policy containing a double indemnity 
provision in the same language as the policy in the case before us. The 
holding of the court was that there could be no recovery of double in- 
demnity. The facts showed that one Lee owned and operated a garage 
in the city of Wilkesbarre. He owned several automobiles of various 
types, which he customarily hired to the public for such times and rates 
as were agreed on. Four men hired an automobile from him to take 
them to the city of Scranton and return. By the agreement the owner 
of the garage undertook to transport the party to Scranton, and return 
them there in the evening for a bulk price. On the return trip, while 
crossing a railroad. the automobile was struck by an engine of a railroad 
company, and the plaintiff was injured. The court, in reaching its con- 
clusion that defendant was not a common carrier, said: 


“The owner of the car was a private individual. His cars were his 
to do with as he choose. His cars operated along no route, had no: point 
of starting or destination except the will of the patron who hired them. 
He had no schedule of tariffs or rates for their use. He could charge 
more on a wet day than on a dry one, and as much more as his bailee 
was willing to pay. He could exact more compensation for driving into 
a country where the roads were bad than elsewhere. In a word. the rate 
he was to receive was the subject-matter of contract between him and his 
prospective patron.” 

The same question was involved in ‘the case of Georgia Life Ins. Co. 
v. Easter, 189 Ala. 472, 66 South. 514, L. R. A. 1915C, 456, and the-same 
holding was made. The chief difference in the facts is that the vehicle 
hired was a wagon accompanied by’a driver, who carried the party to a 
picnic, and on the way to the picnic one of the party employing the wagon 
and driver was accidentally killed. ‘ 

In Travelers’ Ins. Co. v. Austin, 116 Ga. 264, 42 S. E. 522, 59 L. 
R. A. 107, 94 Am. St. Rep. 125, it appears that the paymaster of a rail- 
road company was injured while traveling on the company’s business in a 
railroad coach arranged and adapted specially for the discharge of his 
duties as paymaster. The question in that case was the same as in this 
case—whether or not the insurance company was liable for double in- 
demnity if the accidental injuries should be “sustained while riding as 
a passenger and being actually in or upon any railway passenger car.” 
The court held that the insured was not a passenger, and the car in which 
he was riding was not a passenger car. The same doctrine of double 
indemnity was involved in the case of Bogart v. Standard Life & Acci- 
dent Co. (C. C.) 187 Fed. 851, and the court made the same holding. In 
this latter case a postal clerk sought to recover on an insurance policy 
which insured against accidental injuries “while riding as a passenger, 
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being in or on any railway passenger car propelled by mechanical power 
provided by a common carrier for passenger service.” 


In Terminal Taxicab Co. v. Kutz, 241 U. S. 252, 36 Sup. Ct. 583, 
60 L. Ed. 984, Ann. Cas. 1916D, 765, the question for consideration was 
whether the taxicab company operating vehicles in Washington, D. C., 
was a common carrier, so as to be required to submit information to the 
Public Utilities Commission of the District of Columbia, under the Pub- 
lic Utilities Law, concerning the rates which it charged patrons. The 
evidence showed that about one-third of the business of the taxicab com- 
pany consisted in the operation of a taxicab and transfer business be- 
tween the Union Station and various points in the city. Another part of 
its business was under contract with hotels, by which it agreed to fur- 
nish taxicabs and automobiles within certain hours to meet the require- 
ments of the hotels, with exclusive right to solicit business in and about 
the hotels. The remainder of its business was the furnishing of auto- 
mobiles from its central garage on orders. The court held that it was a 
common carrier as to the two firstnamed branches of its business, but was 
only a private carrier as to the remainder of its business. 

It was incumbent upon the defendant in error in this case to prove 
that Rayle Bros. were common carriers in the service they performed for 
Dr. Rathbun. The evidence fails to prove that material allegation, and 
the circuit court and Appellate Court erred in holding that the plaintiff in 
error was liable for double indemnity. Defendant in error’s proof estab- 
lishes that she is entitled to recover the single indemnity of $6,000 and in- 
terest. 

The judgments of the Appellate and circuit courts are reversed, and 
the cause is remanded to the circuit court for further proceedings. 

Reversed and remanded. 


KASCOUTAS v. FEDERAL LIFE INS. CO. (No. 34291.) 
(Supreme Court of Iowa. Nov. 22, 1921.) 


185 Northwestern Reporter, 125. 


2. INSURANCE — PROVISIONS LIMITING GENERAL OBLIGA- 
TION CONSTRUED STRICTLY AGAINST INSURER. 
Whenever, in an insurance contract, the general terms of the obliga- 

tion to pay indemnities or benefits is sought to be limited or circumscribed 

by special exceptions, such provisions are construed most strictly againbt 
the insurer, and cannot be extended or enlarged by mere inference or un- 
certain implication. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


3. INSURANCE—PROVISION OF ACCIDENT POLICY EXCEPT- 
ING INJURIES INTENTIONALLY INFLICTED HELD TO 
APPLY ONLY TO DISABILITY, AND NOT TO DEATH. 


Where a policy insured against both accidental death and disability, 
a provision therein that it did not cover “disability” resulting from inten- 
tional injury inflicted by insured or any other person, with certain excep- 
tions, whether fatal or nonfatal, applied only to disabilities, and con- 
stituted no defense to an action to recover indemnity for death. 


(For other cases, see Insurance, Dec. Dig. § 464.) 
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6. INSURANCE — DEATH FROM MURDEROUS ASSAULT IS 

CAUSED BY “ACCIDENTAL” MEANS. 

Death resulting from a murderous assault on insured for which he 
is in no wise chargeable with blame, is caused by “accidental” means, 
within a policy insuring against disability or death from accidental means, 
though inflicted intentionally so far as the assailant was concerned. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

(For other definitions, see Words and Phrases, First and Second 
Series, Accident—Accidental. ) 8 


7. INSURANCE — WHEN INSURED MURDERED BY BENEFI- 
CIARY, ADMINISTRATOR MAY RECOVER ON POLICY. 
Where insured is murdered by the designated beneficiary, the policy 

stands as being without a named beneficiary because of public policy 

denying a recovery by the murderer, and the money due thereon is re- 
coverable by the administrator as the property of the state, without any 
express statutory authorization. 


(For other cases, see Insurance, Dec. Dig. § 448.) 


Appeal from District Court, Woodbury County; W. G. Sears, Judge. 

Action at law to recover upon a policy of insurance issued to Sam 
Kascoutas, since deceased. There was a directed verdict and judgment 
for plaintiff, and defendant appeals. Affirmed. 

See, also, 179 N. W. 133. 


Free & Pickus, of Sioux City, and C. A. Atkinson, of Chicago, III, 
for appellant. 
McCormick & McCormick, of Sioux City, for appellee. 


WEavER, J. The petition avers the issuance of a policy by the de- 
fendant company to Sam G. Kascoutas against loss resulting from bodily 
injuries effected directly and independently of all other causes through 
external, violent, and accidental means, and providing, among other things, 
that if injuries so received shall result independently of all other causes in 
the loss of the life of said insured person, the company will pay to Gus 
Kascoutas, beneficiary named in the \policy, the sum of $1,000. It is 
further alleged that, while said policy was still in full force and effect, 
the said Sam G. Kascoutas sustained bodily injuries by gunshot wounds 
from which he died within three hours; that such injuries were effected 
directly and independently of all other causes through external, violent, 
and accidental means, and that such injuries did result in the death of 
said insured, independently and exclusively of all other causes. It is 
still further alleged that said bodily injuries upon the insured were in- 
flicted by Gus Kascoutas, beneficiary named in the policy; that, because 
of such act, said beneficiary became disqualified to take said benefits, and 
that plaintiff, as administrator of the estate of the deceased, succeeded 
thereto. The sufficiency of the petition was not challenged by motion 
or demurrer. 

For answer to the claim so stated, defendant admitted the issuance 
of the policy as alleged and admitted the death of the insured, but denied 
that the plaintiff as administrator of the estate of the deceased became 
entitled to demand or recover the promised benefits. The answer further 
pleads that the policy issued to deceased contained a clause reading as 
follows: 

“This policy does not cover disability resulting from intentional in- 
jury of the insured inflicted by himself or any other person (assaults 
fer the purpose of robbery or burglary excepted), whether fatal or non- 
fatal.” 
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It is then finally alleged that deceased “met his death by reason of 
injuries intentionally inflicted by another person, which was not an as- 
sault for the purpose of robbery or burglary,” and that for such injury 
and such death defendant is in no manner liable upon the policy. 

The issues joined were twice tried in the court below. On each 
trial it was stipulated or otherwise made to appear in evidence that the 
policy was issued as alleged, and while in full force and effect the in- 
sured was intentionally shot and killed by Gus Kascoutas, the named 
beneficiary, and plaintiff is the duly appointed administrator of the estate 
of the deceased. The first trial regyilted in a directed verdict and judg- 
ment for the defendant, and plaintiff appealed therefrom. In this court 
the ruling appealed from was affirmed on grounds held to effect an abate- 
ment only and the cause was remanded without prejudice to the right 
of plaintiff to amend. On remand being made an amendment was filed 
to the petition curing the alleged defect in the original pleading. See 179 
N. W. 133. At the conclusion of the evidence offered on the second trial 
fhe court overruled the defendant's motion for a directed verdict in its 
favor and directed a verdict in favor of the plaintiff. In disposing of 
the case on the first appeal, we had occasion to construe and pass upon 
the legal effect of the clause in the policy on which defendant chiefly re- 
lies. It reads as follows: 

“This policy does not cover disability resulting from intentional in- 
jury of the insured inflicted by himself or any other person (assaults for 
the purpose of robbery or burglary excepted), whether fatal or non- 
fatal.” 

We there held that, as the policy undertook to insure the policy holder 
against both accidental death and disability, and as the exception or ex- 
emption clause had reference to “disability” only, such exception was not 
available as a defense to the plaintiff's action to recover indemnity for a 
death loss. Directly upon this point the opinion says: 


“True, the policy does purport to deal with both loss of life and with 
disability. But it does not follow that therefore the exempting clause 
deals with anything more than disability. And if the only contract ex- 
emption is confined to disability caused by intentional injuries then no 
contract relieves as to death from such injuries. And, as said, no law 
stands in the way of collecting insurance on the death of a murdered in- 
sured except that if the murderer be the beneficiary he cannot be the re- 
cipient of the payment. We must then settle whether the exempting 
proviso is not limited to disability caused by the murderer—to what is 
suffered from the crime during the time in which the victim survives the 
attack.” 

Following this statement of the question we discussed the application 
and effect of various precedents, and, pointing out the distinction which 
the policy itself makes between indemnity for death losses and indemnity 
for disabilities, we said: 

“With this distinction recognized by the insurer,,it still and in terms 
limited the proviso to ‘disability.’ It may therefore well be said that no 
exemption from payment of death loss was intended. This is strict con- 
struction, but is demanded by the law.” 


[1-3] As we shall later see, the amendment to the petition made upon 
remand to the trial court in no manner changes the issue between the 
parties in so far as it relates to the construction of this policy provision, 
and, under the well-established rule in this state that the law as settled 
upon the first appeal becomes and must be observed as the law of the 
case in its subsequent progress through the courts, we could well forego 
further discussion at this point. It may, however. not be out of place 
to add that, wherever in an insurance contract the general terms of obli- 
gation to pay indemnities or benefits is sought to be limited or circum- 
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scribed by special exceptions, such provisions are universally construed 
most strictly against the insurer, and are not to be extended or enlarged 
by mere inference or unéertain implication. The construction given to 
this contract of insurance on the former appeal finds substantial support 
in another case decided at the same term of court, Breen v. Ins. Co., 179 
N. W. 931, where the policy of insurance was quite like the one here in 
suit. The opinion, prepared by our present Chief Justice, distinctly re- 
cognizes the distinction to be made between indemnity for disabilities and 
indemnity for death loss and sustains,a recovery as, for a death loss 
against the defendant’s contention that it should be held included within 
the term “disability.” The most which can be said for defendant’s con- 
struction of the contract is that it renders the agreement ambiguous, and, 
as we said in the Breen Case, supra: 

“Ambiguity in any part of the policy must operate in favor of the 
policy holder.” 

To the same effect is Cook v. Benefit League, 76 Minn. 382, 79 N. 
W. 320. It follows that both under the rule which requires us to adhere 
to the law of the case and upon the established rules governing the con- 
struction of insurance contracts it must be held that the exception clause 
in the policy is not available to the appellant as a defense to the plain- 
tiffs action. We do not hold that the insurer may not by its policy ex- 
empt itself from liability for death loss occasioned by intentional injury 
inflicted by the insured or by any other person, but we think it must be 
held that the exception which is pleaded and relied upon as a defense 
does not so provide, 

[4] Il. The remand of the case upon the first appeal with leave to 
amend the petition came about in the following manner: In the petition 
as originally drawn plaintiff, as administrator of the estate of the insured, 
seemed to bottom his claim of right to recover in the capacity upon the 
statute (Code Supp. 1913, § 3386) permitting such recovery where the 
beneficiary of insurance in “any benevolent association” takes the life of 
the insured; but, as it was not made to appear in evidence that defendant 
was a benevolent association, we held the statute was inapplicable. We 
further held, however, that independent of the statute the administrator 
of the estate of a deceased person murdered by a beneficiary of his in- 
surance could maintain an action to recover such insurance for the benefit 
of his estate, and therefere, in affirming an order for a directed verdict, 
it was ordered that the ruling so affirmed should be deemed matter in 
abatement only, and plaintiff be allowed to amend and demand a recovery 
“not based on the statute.” This order, which was perhaps an unneces- 
sary formality was complied with, and the petition was amended by al- 
leging that defendant was not a benevolent association but a commercial 
life insurance organization. To this the defendant answered, alleged as 
a conclusion of law that under the terms of the policy the beneficiary, 
Gus Kascoutas, was the only person. entitled to maintain the action, and 
that the administrator of the estate of deceased has no interest therein. It 
repleads in bar of the action the exemption or exception clause in the 
policy, and alleges that by virtue thereof and of the fact that the injury 
and death of the. insured was caused by the intentional act of Gus Kas- 
coutas the defendant is in no manner liable. 

It will thus be seen that the issue so joined, in so far as it relates 
to the construction and legal effect of the insurance contract, is in all 
respects the identical issue considered and passed upon in the first trial 
and on appeal. 

[5] III. In its brief the appellant states that it challenged the peti- 
tion by demurrer, which was overruled, but a careful examination of 
its own abstract fails to reveal any such filing or ruling. The only show- 
ing of any objection to the sufficiency of the petition is found in the 
amended answer in which it asserts as a legal conclusion that the peti- 
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tion does not state a cause of action. This is not a demurrer and cannot 
properly be so considered. 

IV. Much of the appellant’s argument is devoted to drawing the dis- 
tinction between life insurance and accident and health insurance. That 
a distinction does exist is manifest; but it has very slight, if any, bearing 
upon this case. The policy sued upon is very clearly, as claimed by ap- 
pellant, one of the protean varieties of the latter class. It insures only 
against the result of injuries by accidental means and loss of time by 
disease. There is nothing in the opinion upon the former appeal which 
tends to confuse the two kinds or classes of insurance, and, unless the 
plaintiff has made a case for recovery under the law applicable to acci- 
dent insurance, the defendant is not to be held liable. 


[6] It is admitted, or proved without dispute, that the policy was 
issued, and that while such contract was in full force and effect the in- 
sured came to his death by reason of bodily injuries “effected directly 
and independently of all other causes through external and violent means.” 
But, says appellant, the policy requires as a condition of its liability not 
only that the injury insured against shall be one caused by external and 
violent means, but such means must appear to be “accidental” as well. 
and, as the insured was murdered and as the murderer must be assumed 
to have intended the act, it cannot be said that the fatal injury was suf- 
fered by or through accidental means. It may be admitted that, even with 
the exemption clause out of the case (as we hold it to be), the plaintiff 
may not recover unless it appears that his injury was the result of acci- 
dental means. The question, then, is whether injury resulting from a mur- 
derous assault for which the insured is in no wise chargeable with blame 
may be said to have been inflicted by accidental means. This is not a 
new question in the courts, and the rule heretofore applied does not sus- 
tain the defendant’s theory. 

Bearing in mind that, with the exemption clause eliminated from the 
discussion, there is no provision in the contract which relieves the in- 
surer from liability on the mere ground that the injury was inflicted by 
a wrongdoer intentionally. Under such conditions, we think the authori- 
ties are uniform to the effect that the insured is protected by the policy 
because, though the injury be intentionally done, the insured being with- 
out fault, the injury is as to him effected by accidental means. Quite 
in point is the discussion by the Kentucky court in Hutchcraft v. Insur- 
ance Co., 87 Ky. 300, 8 S. W. 570, 12 Am. St. Rep. 484, a case which we 
have before cited approvingly. In that case there was an exemption clause 
by which the insurer was not to be liable for injuries intentionally in- 
flicted. and this was sustained. The company there also made the point 
that, the insured having been murdered by robbers, it could not be said 
that his death wes caused by accidental means. This contention was over- 
ruled by the court, which treated the question very elaborately, saying, 
among other things: 

“We do not regard it as essential, in order to make out a case of in- 
jury by ‘accidental means,’ so far as the injured party is concerned, that 
the party injuring him should not have meant to do so; for, if the in- 
jured party had no agency in bringing the injury on himself, and to him 
it was unforeseen—a casualty—it seems clear that the fact that the deed 
was willfully directed against him would not militate against the proposi- 
tion that, as to him, the injury was brought on by ‘accidental means.’ ” 


The same rule was applied in Ripley v. Railway Passengers’ Assur. 
Co., 2 Bigelow’s Life and Accident Ins. Rep. 738, where the insured was 
killed by highwaymen and in Richards v. Insurance Co., 89 Cal. 170, 26 
Pac. 762, 23 Am. St. Rep. 455, where the injury was inflicted by a blow 
of the fist. To the same effect is Fidelity v. Johnson, 72 Miss. 333, 17 
a 2. 30 L. R. A. 206; Union Casualty v. Harsoll, 98 Tenn 591, 40 

. 1080, 60 Am. St. Rep. 873; Lovelace v. Travelers’ Protective As- 
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sociation, 126 Mo. 104, 28 S. W. 877, 30 L. R. A. 209, 47 Am. St. Rep. 
638; Supreme Council v. Garrigus, 104 Ind. 133, 3 N. E. 818. 54 Am. 
Rep. 298; Warner v. Association, 8 Utah, 431, 32 Pac. 696; Insurance 
Co. v. Bennett, 90 Tenn. 256, 16 S. W. 723, 25 Am. St. Rep. 685; Jones 
v. Insurance Co., 92 Iowa, 652, 61 N. W. 485; Allen v. Association, 163 
lowa, 222, 143 N. W. 574, 48 L. R. A. (N. S.) 600; Button, v. Associa- 
tion, 92 Wis. 83, 65 N. W. 861. 53 Am. St. Rep. 900. Indeed, we have 
failed to find a single authority to the contrary, and appellant’s counsel 
cite us to none. The injury from which the insured died is clearly to 
be classed as having been caused by accidental means. 

[7] It is finally contended that without express statutory authoriza- 
tion the plaintiff administrator cannot recover. We held to the contrary 
on the former appeal, and we are neither at liberty nor are we inclined 
to depart from that holding. As a, matter of public policy the murderer 
may not be permitted to recover such insurance. Having eliminated him- 
self by his crime, the policy stands as being without a named beneficiary, 
and the money due thereon becomes the property of the estate of the 
insured. Grand Lodge v. Weiting, 168 Ill. 408, 48 N. E. 59, 61 Am. St. 
Rep. 123. and to collect it becomes a part of the plaintiff's duty in ad- 
ministering his trust as administrator of the estate. 

We find no reason for interfering with the judgment below, and it is 
therefore affirmed. 

Evans, C. J., and Preston and De Graff, JJ., concur. 


SEILER vy. COMMERCIAL ACC. INS. CO. (No. 22461.) 
(Supreme Court of Minnesota. Nov. 25, 1921.) 
185 Northwestern Reporter, 383. 


(Syllabus by the Court.) 
1, INSURANCE—POLICY HELD TO INSURE AGAINST DEATH 
BY SUICIDE. 
A policy of accident insurance /ield by its terms to insure against 
death by violencg including suicide. 
(For other cases, see Insurance, Dec. Dig. § 465.) 


2. INSURANCE—POLICY WILL NOT BE DECLARED VOID FOR 
MUTUAL MISTAKE IN THE ABSENCE OF PLEADING AND 
PROOF THEREOF. 

There was no allegation and no sufficient proof or offered proof of 
mutual mistake. 


(For other cases, see Insurance, Dec. Dig. § 645[1].) 
3. INSURANCE—PARTIES MAY AGREE SUICIDE IS NOT DE- 
FENSE. 
It was competent for the parties to agree that in a policy of insur- 
ance against death by violence, the defense of suicide should be excluded. 
(For other cases, see Insurance, Dec. Dig. § 465.) 


Appeal from District Court, Ramsey County; C. C. Haupt, Judge. 

Action by Mrs. Joseph Seiler against the Commercial Accident In- 
surance Company. Verdict for plaintiff, and defendant appeals from an 
order denying a new trial. Order affirmed. 
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Alphonse A. Tenner and Philip J. Meighen, both of Minneapolis, for 
appellant. 
Harry A. Hageman, of St. Paul, for respondent. 


HALLAM, J. 1. This action is brought by plaintiff as beneficiary un- 
der an accident insurance policy issued to her husband, Joseph Seiler. The 
insured died by a bullet wound self-inflicted. Plaintiff had a verdict. De- 
fendant appeals. 

{1] The policy insured against “the effects resulting * * * from 
bodily injury sustained during the life of the policy solely through vio- 
lent or accidental means (including suicide, sane or insane * * ).” 
Although the terms “accident” and “accidental” are frequently used in 
other portions of the policy, it is plain that the’ words “violent or acci- 
dental means” are broad enough to include the result of violence, not ac- 
cidental. The language of the policy covered the case, and recovery must 
be sustained unless defendant can in some manner be relieved from the 
terms of the policy. 

[2] 2. One ground of defense is that the use of the word “including” 
was a mistake, that instead, the word “excluding” was intended. The an- 
swer alleges that— 

“Said mistake in words * * * was due wholly and solely to over- 
sight, inadvertence and mistake on the part of the defendant.” 

There is no allegation of mutual mistake, no suggestion that terms 
of a contract differing from the policy issued were ever agreed upon be- 
tween the parties. We think, too, that the proof offered falls short of 
showing mutual mistake. There was no offer to prove an agreement as 
in Haley v. Sharon Tp. Mut. Fire Ins. Co., 179 N. W. 895. <A mistake 
was no doubt made. As the proof shows, it was a mistake of the printer 
and of defendant's proof reader in preparing its blank form of policy 
contract. But the contract was prepared and proffered by defendant and 
was accepted by the insured as proffered. 

The fact that the application was for accident insurance and that the 
application was accepted does not make out a preliminary contract upon 
any particular terms. The expression “accident insurance” is a very 
broad one and may, as in this Case, include injuries from violence not 
strictly accidental. 

The offered proof that when the application was taken, it “was dis- 
cussed” that the policy did not pay for suicide falls shart of proof of a 
preliminary contract such as is necessary to warrant relief, on the ground 
of mistake. 

[3] 3. Defendant contends that if the policy insures against death by 
suicide it is against public policy and void. If the policy were simply a 
contract of insurance against suicide, the contention would no doubt be 
well taken. Where the policy insures generally against death by violence 
and includes suicide, a different question is presented. It has been held 
that where an ordinary life policy is payable to a beneficiary without a 
provision excepting death by suicide, the law of this state permits a re- 
covery even in the event of suicide when sane. Mills v. Rebstock, 29 
Minn. 380, 13 N. W. 162; Olsson v. Midland Insurance Co.. 138 Minn. 
424, 165 N. W. 474. Some decisions in other jurisdictions are to the con- 
trary, Ritter v. Mutual Life Insurance Co., 169 U. S. 139, 18 Sup. Ct. 
300, 42 L. Ed. 693, but the law is settled in this state. 


We see no ground for distinction in this particular between a life 
policy and a policy insuring against death by violence. The fact is, in 
either case it is often difficult to determine whether death was due to sui- 
cide or not and it is competent for the parties to eliminate controversy 
and litigation over this question by siinply including or failing to exclude 
death by suicide. ’ 
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[4] 4. The policy contains a clause that the policy shall be void and 
the company shall be liable only for the return of premiums paid if is- 
sued to any person “engaged in unlawful occupation.” Defendant con- 
tends that Seiler was engaged in the unlawful manufacture of intoxicating 
liquor at his place of business. The policy was issued March 12, 1920. 
The proof as to Seiler’s unlawful occupation related to the time of a raid 
March 24, 1920. The evidence was in conflict. The court submitted to 
the jury the question whether the provision of the policy was violated. 
The jury found in the negative. The evidence sustains the finding. 

Order affirmed. 


MAKOS y. BANKERS’ ACC. INS. CO. (No. 14126.) 
(Kansas City Court of Appeals. Missouri. Nov. 7, 1921.) 
234 Southwestern Reporter, 369. 


2. INSURANCE — CONSIDERATION FOR POLICY HELD SUF- 

FICIENTLY ALLEGED. 

In action upon a health insurance policy, the petition sufficiently 
stated a consideration for the contract of insurance where it alleged that 
plaintiff paid the premitms when due. 

(For other cases, see Insurance, Dec. Dig. § 629[2].) 


3. INSURANCE—PETITION HELD TO SUFFICIENTLY ALLEGE 

DEFENDANT'S INDEBTEDNESS. 

In action on a health insurance policy, where the petition alleged that 
plaintiff contracted for insurance with defendant, that defendant issued 
its policy therefor, and that by the terms of the policy defendant became 
indebted to plaintiff in a named sum, which was due and payable from 
defendant, it was sufficient; the legal effect of the policy being sufficiently 
pleaded. 

(For other cases, see Insurance, Dec. Dig. § 638.) 


4. INSURANCE — ALLEGATION OF COMPLIANCE WITH POL- 
ICY CONDITIONS RENDERS IT UNNECESSARY TO PLEAD 
WAIVER. 

Where the evidence in action on health insurance policy showed that 
defendant waived proof of loss. the petition was not defective in not 
pleading a waiver where % alleged that plaintiff had complied with all 
conditions required by the policy terms. 


(For other cases, see Insurance, Dec. Dig. § 645[3].) 


5. INSURANCE—MATERIALITY OF INSURED’S REPRESENTA- 
TIONS HELD FOR JURY. 

; In action on health insurance policy, /ield, that the question of ma- 
teriality of the alleged misrepresentation of plaintiff that he had not re- 
ceived any indemnity insurance for accident, disease, or sickness prior 
to the signing of the application was for the jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 


6. INSURANCE—PROOFS OF LOSS HELD WAIVED. 

Insurer's agent came to the house of one carrying health insurance 
and asked him how much he wanted for his sickness. Insured said he 
desired “$30 for every month.” The agent replied, “All right,” and later 
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came back with a check in settlement, and there was no demand for proofs 
of loss made before the trial. Held, proofs were waived as a matter of 
law. 


(For other cases, see Insurance, Dec. Dig. § 561.) 


7. INSURANCE BURDEN ON INSU RE R TO PROVE FRAUD 
OR MISREPRESE NTATION. 


In action on health insurance policy, /ield, ner the burden was upon 
defendant to prove that plaintiff induced defendant to enter into a con- 
tract of insurance through fraud or misrepresentation. and this burden 
would not be affected by the fact that the misrepresentations made were 
disclosed in plaintiff's evidence. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 


8. INSURANCE STATUTE CONCERNING MATERIALITY OF 
REPRESENTATION NOT INAPPLICABLE TO LIFE AND 
HEALTH INSURANCE. 

The contention that Rev. St. 1919. § 6142, concerning materiality of 
misrepresentation in procuring insurance, does not apply to life and 
health insurance policies providing for monthly sickness, indemnity is 
without merit. 

(For other cases, see Insurance, Dec. Dig. § 250[1].) 


Appeal from Circuit Court, Buchanan County; L. A. Vories, Judge. 
“Not to be officially published.” 


Action by Albert Makos against the Bankers’ Accident Insurance 
Company. From judgment for plaintiff, defendant appeals. Affirmed. 


Hunn & Jones, of Des Moines, Iowa, and James C. Growney, of St. 
Joseph, for appellant. 


Sherman, Stigall & Kranitz, of St. Joseph, for respondent. 


BLAND, J. This is a suit upon a life and health insurance policy pro- 
viding for monthly sickness indemnity of $30, but that no damages should 
be paid for the first seven days of disability. The policy also provided 
for the payment of $300 to the beneficiary of the insured “for loss of 
the life of the insured.” Plaintiff sued for 133 days’ disability, during 
which time he claimed to have been confined to his house by reason 
of sickness. He recovered judgment for $89, and defendant has appealed. 

[1] lt is insisted that the petition fails to state a cause of action. 
The policy insured plaintiff from August 8, 1917, to September 1, 1917, 
and— o 


“for such further period stated in the renewal receipts as the premium 
specified in such renewal receipts will maintain this policy and insurance 
in force against.” 

The evidence shows that the premiums were paid so as to extend 
the policy to the period covering the sickness sued for. The petition 
alleged that all of the premiums were paid when due, and during the life 
of “said contract,” and during the latter part of the year 1919 and the 
first part of the year 1920, and from November, 1919, to April 1, 1920, 
plaintiff was confined to the house by sickness, and that by the terms of 
the policy defendant had become indebted to him in the sum of $100. 
There was no attack made on the petition until after the trial; under the 
circumstances this was a sufficient allegation that the insurance was in 
force during the time of the illness that plaintiff sued for. Robinson v. 
Life Ins. Co., 105 Mo, App. 567, 571, 80 S. W. 9 





A. & H.] Makos v. Bankers’ Acc. Ins. Co. 65 


[2, 3] It is insisted that there is no consideration stated in the peti- 
tion for the contract of insurance sued upon. The petition alleges that 
plaintiff paid the premiums when due. From this there is a plain in- 
ference that there was a consideration for the policy. It is insisted that 
the petition does not allege that defendant promised to pay any indebted- 
ness. The petition alleges that plaintiff entered into a written contract 
of insurance with the defendant; that defendant issued its policy there- 
for; that by the terms of the policy defendant became indebted to plain- 
tiff in the_sum of $100, and that amount was due and payable from the 
defendant. We think that this is .a sufficient allegation. The legal ef- 
fect of the policy is sufficiently pleaded. 

[4] The policy required plaintiff within 90 days to furnish defendant 
with proofs of loss, and none were furnished. The evidence shows that 
defendant waived proof of loss. It is insisted that the petition is defec- 
tive in that it did not plead a waiver. It was not necessary for plaintiff 
to plead a waiver. He alleged that he had complied with all conditions 
required by the terms of the policy. Andrus v. Ins. Association, 168 Mo. 
151, 67 S. W. 582 

[5] It is insisted that the court erred in refusing to give defendant's 
instructions A and B. The first instruction was one im the nature of a 
demurrer to the evidence, and instruction B, among other things, told 
the jury that the misrepresentation made by the insured was a material 
statement “affecting either the acceptance of the risk or the hazard as- 
sumed by the defendant.” The answer consists of a general denial, and 
pleading an affirmative defense that plaintiff in his application for the 
policy falsely represented that he had not received any indemnity insur- 
ance for accident, disease or sickness prior to the signing of the applica- 
tion, which statement was untrue and made by plaintiff for the purpose 
of obtaining the policy; that such statement was material, and affected 
either the acceptance of the risk or the hazard assumed by the defendant, 
and pleaded a provision to be found in the policy that if any of the state- 
ments made in the policy were false the policy should be void “if it 
(statement) materially affects either the acceptance of the risk or the 
hazard assumed by the company.” The evidence shows that plaintiff had 
received from other companies indemnity five times prior to the writing 
of the application for this policy. However, he testified that defendant's 
agent inserted the information that he had not received any such indem- 
nity without consulting plaintiff. : 

The case was submitted to the jury by plaintiff on the theory’ that 
plaintiff was entitled to recover if he made the misrepresentation in re- 
gard to this matter, and that such misrepresentations were not material. 
The additional abstract of the record discloses that the prior indemnities 
that plaintiff received were for complaints different from that arising 
out of the sickness involved in this case. However, there is evidence 
that defendant did not allow its agents to solicit insurance from a man 
who had made a number of previous claims. The question of materiality 
of the alleged misrepresentation was for the jury. Instructions A and B 
were properly refused. Dodt v. Ins. Co., 186 Mo. App. 168, 176, 177 
171 S. W. 655. ‘ 

[6] Complaint is made of plaintiff's instructions Nos. 1 and 2. The 
first instruction authorized a recovery without a requirement that proof 
of loss be made or waiver thereof. The evidence shows by the additional 
abstract of the record that defendant’s agent came to plaintiff’s house 
and asked plaintiff how much he wanted for his sickness, and that plain- 
tiff told him that he desired “$30 for every month.” The agent replied, 
“All right,’ and later came back with a letter from the company which 
contained a check in favor of plaintiff for $22.50. This agent visited 
plaintiff several times during his illness. Another agent of the company 
wrote plaintiff : 


5 Vol. LIX, 
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“You were apparently disabled for thirteen weeks, which at the rate 
of $1.00 per day would amount to $91. By the terms of our policy the 
indemnity for hernia is paid for at the rate of one-fourth, and you will 
therefore be entitled to $22.50.” , 

This evidence was undisputed. There was no demand for proofs 
made before the trial. Under such circumstances the proofs were waived 
as a matter of law. Noonan v. Hartford Fire Ins. Co., 21 Mo. 81, 90. 

[7] The instructions are not subject to the criticism that they im- 
properly told the jury that the burden.was upon defendant to prove that 
plaintiff induced the defendant to enter into a contract of insurance 
through fraud or misrepresentation. The burden was upon defendant 
to prove this fact. Hester v. Fidelity & Casualty Co., 69 Mo. App. 186. 
The fact that the misrepresentations made were disclosed in plaintiff’s 
evidence would not alter the matter. Maguire v. Transit Co., 103 Mo. 
App. 459, 472, 78 S. W. 838; Murray v. Railroad, 101 Mo. 236, 240, 13 S. 
W. 817, 20 Am. St. Rep. 601. 

A point is made that no reply was filed, but the additional abstract 
shows otherwise. 

[8] It is clainied that section 6142, R. S. 1919, concerning materiality 
of misrepresentation in procuring insurance, does not apply to policies of 
this kind. We think there is no merit in this contention. 

The judgment is affirmed. 


All concur. 


HERWIG v. BUSINESS MEN’S ACC. ASS’N OF AMERICA. 
(No. 16232.) 


(St. Louis Court of Appeals. Missouri. Sept. 20, 1921.) 
234 Southwestern Reporter, 853. 


1. INSURANCE — DISABILITY OCCURRING TWO MONTHS 

AFTER ACCIDENT NOT “IMMEDIATE.” 

Where physician injured eye in accident, but was able to continue 
his practice for two months before he had to quit by reason of defective 
eyesight, -he was not “immediately totally and continuously disabled,” 
within the meaning of an accident policy. 

(For other cases, see Insurance, Dec. Dig. § 528.) 

(For other definitions, see Words and Phrases, First and Second 
Series, Immediate.) 


‘ 
Appeal from Circuit Court, St. Francois County; Peter H. Huck. 
Judge. 
“Not to be officially published.” 
Action by Emil M. Herwig against the Business Men’s Accident As- 
sociation of America. Judgment for plaintiff, and defendant appeals. 
Reversed. 


Solon T. Gilmore, of Kansas City, and Pipkin & Story, of Farming- 
ton, for appellant. 
B. H. Boyer, of Farmington, for respondent. 





A. & H.] Kroner v. Order of United Com’! Trav. 67 


KRONER vy. ORDER OF UNITED COMMERCIAL TRAVELERS OF 
AMERICA. 


(Supreme Court of Wisconsin. Nov. 15, 1921.) 
184 Northwestern Reporter, 1037. 


1. INSURANCE — PROVISION FOR .FORFEITURE FOR FAIL- 
URE TO NOTIFY OF INTENTION TO CREMATE HELD 
VOID. 


Provision in an accident insurance policy, that in the event of death 
by accidental means the policy is forfeited if the assured is cremated with- 
out first giving the company seven days’ notice, held void. (Affirmed by 
divided court.) 


(For other cases, see Insurance, Dec. Dig. § 549.) 


Appeal from Circuit Court, Juneau County; James O’Neill, Judge. 


Action by Louise Kroner against the order of United Commercial 


Travelers of America. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


This action was brought to recover on an accident policy held by the 
deceased in the defendant order. Plaintiff contended that her husband’s 
death was caused by drowning, the defendant contended that his death 
was caused by disease. The answer further sets up forfeiture of plain- 
tiff’s rights by reason of the cremation of her husband’s body without 
first giving notice to the defendant order of the intention to cremate. 
The case was tried before the court and a jury. By a special verdict 
the jury found that the deceased received a bodily injury effected through 
external, violent, and accidental means; that his death was caused by his 
falling into a ditch and being drowned or suffocated in the mud and 
water; that his death was occasioned by such bodily injury alone and in- 
dependent of all other causes. 

[1] Certain questions involving the interpretation of the contract 
were raised in the case. In regard to these questions the court found: 
That the defendant issued the certificate of insurance and agreed to in- 
demnify the beneficiary in case death resulted through external, violent, 
and accidental means, alone and independent of all other causes; that the 
contract provided for forfeiture in case of cremation without first giving 
seven days notice; that Fred Kroner died June 1, 1918, and his body was 
cremated on June 3, 1918; that the cremation was at the expressed wish 
of the deceased, and was done in good faith and without fraud; that plain- 
tiff had no knowledge of the existence of the certificate of insurance until 
after the cremation; that on the 4th, 13th, and 29th days of June, 1918, 
the ‘plaintiff gave separate notices in writing of the death of deceased to 
the Supreme Secretary of the defendant, giving the name and address of 
deceased, and stating the cause of death and full particulars of the acci- 
dent; that the defendant failed, neglected, and refused to furnish blanks 
for proofs of death; ‘that the defendant on July 2, 1918, in writing, noti- 
fied Louise Kroner that it denied all liability to her as beneficiary under 
the certificate on the sole ground that the remains of Fred Kroner had 
been cremated without first giving notice thereof to the Supreme Secre- 
tary at least seven days in advance of the intended cremation. 

As conclusions of law the court found: That the defendant ac- 
cepted the notices of death sent by Louise Kroner as sufficient notices 
under the contract, and waived all other notices and proofs of death, and 
the time and manner in which such notices and proofs are to be given, 
required in the certificate and contract; that under the evidence and facts 
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as found in this case it is unreasonable to declare and to enforce a for- 
feiture of the plaintiff's claims under the insurance certificate on the 
ground that the body was cremated without first giving notice; that the 
beneficiary was excused ‘from giving such notice; and that as to the 
plaintiff, under the facts and circumstances shown in this case, the pro- 
vision as to cremation in said certificate is inapplicable, null, and void. 

Judgment was entered for the plaintiff in the sum of $7,409.81, from 
which judgment defendant appeals. 


, 


E. J. B. Schubring, of Madison (John A. Millener, of Columbus, 
Ohio, of counsel), for appellant. 


A. R. Peterson, of Madisen, and J. T. Dithmar and R. P. Clark, 
both of Elroy, for respondent. 


SIEBECKER, C. J. (after stating the facts as above). [2] Mr. Jus- 
tice Jones is disqauified from participation in the decision of this case in 
this court for the reason that before he became a justice of this court 
he had acted as an attorney for the defendant in this litigation. The other 
six justices of this court who participated in the decision on this appeal 
are equally divided in opinion as to the correctness of the judgment en- 
tered in the trial court and appealed from to this court. Three of such 
Justices are of the opinion that the judgment appealed from is correct 
and should be affirmed, and three of such Justices are of the opinion that 
such judgment should be reversed, and that judgment should be awarded 
dismissing the complaint. This, under the rule, requires an affirmance 
of the judgment awarded by the trial court. Hagenah v. Milwaukee E. 
R. & L. Co., 136 Wis. 300, 116 N. W. 843, and cases there cited. 


It is so ordered. 





Misc. | Wood v. American Automobile Co.. 


CASUALTY, SURETY AND MISCELLANEOUS. 


WOOD v. AMERICAN AUTOMOBILE INS. CO. (No. 23263.) 
(Supreme Court of Kansas. Nov. 12, 1921.) 
202 Pacific Reporter, 82. 


(Syllabus by the Court.) 

INSURANCE — POLICY TERMINABLE ON VIOLATION OF 
CLAUSES AGAINST CHANGE OF OWNERSHIP OR USE OF 
INSURED AUTOMOBILE FOR TRANSPORTING PASSEN- 
GERS FOR HIRE. 

A clause in a policy insuring against loss of an automobile by theft 
provided that any change in the ownership or interest of the assured 
would immediately terminate the policy. Another clause provided that 
the policy should terminate if the car should be used for the transporta- 
tion of passengers for hire. Held, that such prohibited use would avoid 
the policy whether or not the insured knew of such use, and further held 
that the company, under the evidence, was not estopped to urge both de- 
fenses. 

(For other cases, see Insurance, Dec. Dig. § 328[1], 329, 665[8].) 


Appeal from District Court, Douglas County. 


Action by E. G. Wood against the American Automobile Insurance 
Company. Judgment for plaintiff, and defendant appeals. Reversed, 
with instructions to enter judgment for defendant. 


Mitchell & Mitchell, of Lawrence, for appellant. 
C. C. Stewart, of Lawrence, for appellee. 


West, J. The automobile insurance company appeals from a judg- 
ment of the district court of Douglas county holding it liable on a policy 
covering a car owned by the plaintiff which was stolen; the contention 
being that he had sold it to his father-in-law, who used it for jitney pur- 
poses in violation of a provision in the policy that any change of owner- 
ship or its use for livery or transportation of passengers should terminate 
the policy. 

Complaint is made of an‘ instruction to the effect that the company, 
having relied on a change of title, could not be heard to claim as another 
defense the use of the car for carrying passengers. In this instruction 
the court said: . 

“Now, if Mr. Wood permitted his father-in-law to use this car for 
family purposes, and his father-in-law, without the consent or knowledge 
of Mr. Wood, engaged the car in carrying passengers for hire, that 
would not invalidate the policy as against Mr. Wood. In other words, 
in order to invalidate this policy as to Mr. Wood for that reason, it 
must be devoted to the carrying of passengers for hire by Mr. Wood 
or by some one else with his knowledge and consent.” 

The answer set out a copy of the policy and alleged that both of 
the provisions referred to had been violated. The court also told the 
jury that, if with the full knowledge of the defense that the car had 
been used for passenger purposes the company based its refusal to pay 
upon another reason than this, then the law precluded it from setting up 
such former matter as a defense. 
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“I say, if they chose to put their defense upon another ground with 
the full knowledge of the existence of this ground, then when the com- 
pany is afterwards sued it will not be permitted to set up a defense that 
it did not insist upon before the suit was commenced.” 

Counsel complain that this tended to mislead the jury and call atten- 
tion to a letter dated October 13, 1909, in which the company’s agent ' 
stated that after considering the claim very carefully they advised that 
payment must be refused: 


‘First, for the reason that ownership by completed sale to Mr. Lef- 
fler; and, second, for the reason that the policy was void the moment 
the car became used for the purpose of carrying passengers for hire.” 

The plaintiff's brief sets out a letter of October 17th, in which the 
assistant manager stated: ; 


“We have made a thorough investigation of this matter. * * * 
Our position is, as we believe you have already been advised, that your 
policy terminated by reason of a change of interest or ownership in that 
car, and that consequently we are not liable for this loss) * * * Our 
objection is more substantial than that, and that is that one of the funda- 
mental provisions of the policy was violated, and, moreover, that at the 
time the loss occurred no policy was in effect by reason of its previous 
termination.” 


As to the first of these instructions, the defendant claims that error 
was committed for the reason that the use of the car by the father-in- 
law for carrying passengers avoided the policy, whether the plaintiff knew 
it or not. Counsel for the plaintiff says in his brief: 


“Suppose the instructions concerning knowledge of use of the car 
had been different? The appellant had no right to assert this defense 
under iis own evidence and the law of the matter, so they have lost noth- 
ing.” 

But we find nothing inconsistent in the two letters referred to and 
nothing which amounts to an estoppel upon the company to claim the 
benefit of either of the defenses of a change of title or a prohibited use 
of the car. The first letter states the two reasons, and plaintiff’s brief 
quotes the provision of the policy, which covers both change of title and 
use as a policy and says that— 

Payment was refused by it [the company] on the ground that it 
violated a provision of the policy which in ‘substance is as follows: 
[Quoting the two provisions. ]” 

It is urged that the testimony did not show a change of title, but 
there was sufficient evidence from which the jury might have concluded 
that the title had changed. The father-in-law had made three payments 
of $25 each, and had taken out a license in his own name to carry passen- 
gers and set forth a sworn statement therefor that he had bought the 
car from the plaintiff, that it was delivered to him, and that full under- 
standing was had that he was to pay for it at the rate of $25 a month. 

The plaintiff cites Commercial Union Assur. Co. of London v. Hill 
(Tex. Civ. App.) 167 S. W. 1095. There, however, the only evidence 
of the breach of the clause against carrying passengers was that on two 
or three afternoons during the fair the plaintiff's son used the car, with- 
out his father’s knowledge, for carrying passengers for hire to and from 
the fair grounds. The court said that the clause was intended to mean 
that the owner should not make a business of using the car for hire, and 
that-it was evidently never contemplated that the casual use of it as 
made in this instance would work a forfeiture, Here the father-in-law 
testified that he used the car mostly for family amusement. 

“And sometimes, of course, I hauled some passengers back and forth, 
morning and night. Of course, | worked 12 hours a day, and I haven't 
lost a day in three years. I didn’t make a regular tusiness of it. but— 
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“Q. But, you did use it for that purpose, mornings and evenings? 
A. Not altogether, but once in a while—once in awhile I would make.a 
trip.” 

This evidence, together with the fact of having taken out a license, 
puts the case in a different attitude from the one considered by the Texas 
court. 

While insurance of automobiles against loss by theft is of recent 
origin, the principles applicable to fire insurance were considered in 
Morgan v. Insurance Co., 104 Kan. 383, 179 Pac. 330, 3 A. L. R. 794, and 
former decisions on the question were therein cited, and within the spirit 
and logic of that decision there was sufficient evidence of a change of title 
and of passenger use to compel the holding that the instructions com- 
plained of were erroneous in the respects pointed out. The company in- 
sured a car to be owned by Mr. Wood—one not to be used for carrying 
passengers. The change of ownership would, of course, end the con- 
tract of insurance. Devoting the car to use as a jitney would have the 
same effect, although Mr. Wood were in ignorance of such use. 19 Cyc. 
727. Insuring property against loss by fire or theft is accomplished by 
contract, and, as in other transactions, the terms agreed on must be ob- 
served. 

The father-in-law’s statement is sufficient to show passenger use, and 
the judgment is reversed, with instructions to enter judgment for the de- 
fendant. 

All the Justices concurring. 


FIDELITY & CASUALTY CO. OF NEW YORK vy. CROSS. 
(No. 22002.) 


(Supreme Court of Mississippi, Division B. Nov. 14, 1921.) 
89 Southern Reporter, 780. 


(Syllabus by the Court.) 

1. INSURANCE — SERVICE UPON STATE INSURANCE COM- 
MISSIONER WILL SUPPORT DEFAULT JUDGMENT 
AGAINST COMPANY HAVING MADE COMMISSIONER ITS 
ATTORNEY IN FACT FOR SERVICE OF PROCESS. 

Section 2606, Code 1906 (section 5069, Hemingway's Code), providing 
that a foreign insurance company desiring to do business in the state 
shall file an instrument with the insurance commissioner making him its 
attorney in fact for service of process, and agreeing that such service 
shall be as effective as if served upon the company, where such agree- 
ment is filed and afterwards suit is filed, and process is served upon the 
commissioner as provided in the insurance chapter, such service is good 
and will support a judgment by default, and the insurance company can- 
not attack the validity of such service on appeal. 

(For other cases, see Insurance, Dtc. Dig. § 627[2].) 


2. INSURANCE— CLERK NEED NOT MAIL COPY OF SUM- 
MONS TO FOREIGN INSURANCE COMPANY WHERE IN- 
SURANCE COMMISSIONER WAS SERVED AS ITS ATTOR- 
NEY IN FACT. 

Where a foreign insurance company desiring to do business in this 

state executes the power of attorney provided for by Code 1906, § 2606 
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(Hemingway's Code, § 5069), and is sued and process served upon the 
insurance commissioner, Code 1906, § 920 (Hemingway's Code, § 4094), 
is not applicable, and process served upon the insurance commissioner 
will support a default judgment, even though the clerk of the court 
where the suit is filed does not mail a copy of the summons to the ad- 
dress of the foreign insurance company. 


(For other cases, see Insurance, Dec. Dig. § 627[2].) 


3. INSURANCE—WHERE PROCESS WAS SERVED UPON STATE 
INSURANCE COMMISSIONER AS ATTORNEY IN FACT 
FOR FOREIGN INSURER, IT WILL BE PRESUMED THE 
COMMISSIONER MAILED COPY OF SUMMONS TO DE- 
FENDANT. 

Where process is served upon the state insurance commissioner as 
attorney in fact, under a written power of attorney filed in the insurance 
commissioner's office as required by law, and judgment by default is 
entered on such return, and no motion is made during the term to set 
aside such judgment, the court will presume that the insurance commis- 
sioner mailed a copy, as required by law, and that it was duly received 
by the company. 

(For other cases, see Insurance, Dec. Dig. § 627[2].) 


Appeal from Circuit Court, Clay County; Thos. B. Carroll, Judge. 

Suit by Chaillos Cross against the Fidelity & Casualty Company of 
New York. Default judgment in favor of plaintiff, and defendant ap- 
peals. Affirmed. 


Alexander & Alexander, of Jackson, and Nadal, Jones & Nowton, of 
New York City, for appellant. 
‘. Payne & Payne and Gates T. Ivy, of West Point, for appellee. 


CONNELL v. COMMONWEALTH CASUALTY CO. (No. 54.) 
(Court of Errors and Appeals of New Jersey. Nov. 14, 1921.) 


115 Atlantic Reporter, 352. 


1. INSURANCE—INSURED TO HAVE BENEFIT OF ANY DOUBT 

IN MEANING OF POLICY. 

The benetit of any doubt arising from provisions of an insurance 
policy is to be given to insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE—ACCIDENT HELD COVERED BY POLICY FOR 

OPERATION OF JITNEY. 

An accident policy issued under Laws 1916, p. 283, to a jitney owner, 
to enable him to operate his bus in passenger service in certain places in 
New Jersey and vicinity, providing that it did not cover accident from 
use elsewhere than within the United States and Canada, held to cover 
injury to a pedestrain in a city in the vicinity of the enumerated places, 
when the bus was being taken without passengers from its accustomed 
route to a New York city to be used in a car strike there. 

(lor other cases, see Insurance, Dec. Dig. § 435.) 


Black, Heppenheimer, Williams, and Gardner, JJ., dissenting. 





Misc, | Fireman’s Fund Ins, Co. of Cal. v. Vinton. 


Appeal from Circuit Court, Essex County. 

Action by Nellie Connell, administratrix, against the Commonwealth 
Casualty Company. Judgment for plaintiff, and defendant appeals. Af- 
firmed. 


Lazarus & Brenner, of Bayonne, for appellant. 
Herman B. Lermer, of Newark, for respondent. 


FIREMAN’S FUND INS. CO. OF CALIFORNIA v. VINTON. 


(New York: Supreme Court, Appellate Term, First Department. October 
24, 1921.) 


190 New York Supplement, 525. 


INSURANCE—PROCEEDS PAID BY INSURER NOT RECOVER- 
ABLE IN ACTION OF ALLEGATION OF FRAUD OR BAD 
FAITH. 

Insurer cannot recover proceeds of automobile theft policy paid in- 
sured, on theory that insured had parted with ownership of automobile 
at time of theft, in absence of an allegation of fraud or bad faith on the 
part of insured. 

(For other cases, see Insurance, Dec. Dig. § 601.) 


Appeal from City Court of New York, Special Term. 

Action by the Fireman’s Fund Insurance Company of California 
against Elsie S. Vinton. From order granting plaintiff's motion for 
judgment on the pleadings, defendant appeals. Order reversed, and 
motion denied. 


Argued October term, 1921, before Guy, Bijur, and Wagner, JJ. 


Humes, Buck, Smith & Tweed, of New York City (Stafford Smith 
and Milward W. Martin, both of New York City, of counsel), for ap- 
pellant. 

Leo Levy, of New York City, for respondent. 


Guy, J. Plaintiff, upon the warranty by defendant of ownership of 
a certain automobile, insured defendant in the sum of $1,500 against 
loss of said automobile by theft. Thereafter defendant represented 
that the automobile had been stolen, and in reliance upon said warranty 
plaintiff paid the defendant said sum of $1,500. The complaint further 
alleges that at the time the car was insured ,and at the time of payment 
of the insurance defendant was not the owner of the car, that the 
car at said times was owned by a third party from whom it had been 
stolen by someone unknown to the plaintiff, that the plaintiff thereafter 
demanded of the defendant the return of the $1,500, and that no 
part of said sum had been paid. 

There is no averment in the complaint of any fraud or bad faith on 
the part of the defendant. 

In National Life Insurance Co. v. Minch, 53 N. Y. 144, the Com- 
pany sued to recover back an amount paid to a beneficiary of a life 
insurance policy on the ground that the insured contrary to the war- 
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ranties contained in the contract, was incurably diseased from cancer 
at the time of the application, and that she subsequently died of the 
cancer. It was held that in the absence of fraud there could be no 
recovery, and the court said (53 N. Y. at p. 151): 

“A policy of insurance is an executory contract. The time for in- 
sisting upon the breach of any warranty contained in the original appli- 
cation was when the claim was made for the execution of the contract. 
Mere ignorance of a fact which might have enabled the company to de- 
fend an action upon the policy on account of such breach is not sich a 
mistake of fact as will enable it to recover back the money. It will be 
presumed that the company either knew the fact or intended to waive any 
such defense, and voluntarily paid the money. Otherwise there would be 
no end to controversy and litigation, and the party receiving the money 
would hold it subject to a lawsuit until the statute of limitations inter- 
vened.” 

This doctrine has been followed and approved. Smith v. Glens 
Falls Ins. Co., 62 N. Y. 86; 2 May on Insurance (4th Ed.) § 575; 4 
Cooley, Briefs on Insurance, p. 3877. 

Order reversed, with $10 costs and disbursements, and motion de- 
nied, with $10 costs. All concur. 


MARIAN CLOAK CO.,, Inc., v. AMERICAN SURETY CO. OF NEW 
YORK. 
(New York Supreme Court, Appellate Term, First Department. No- 
vember 22, 1921.) 


190 New York Supplement, 577. 


INSURANCE—NO ACTION ON POLICY WHERE PROOF THAT 

LARCENY WAS BY EMPLOYEE OF PLAINTIFF. 

No cause of action is established under a policy when the proof es- 
tablishes that the loss was due to larceny at the hands of one employed 
by or associated with plaintiff. 

(For other cases, see Insurance, Dec. Dig. §$ 425.) 


Appeal from Municipal Court, Borough of Manhattan, Fourth Dis- 
trict. 

Action by the Marian Cloak Company, Incorporated, against the 
American Surety Company of New York. Judgment for plaintiff, and 
defendant appeals. Reversed, and new trial ordered. 


Argued October term, 1921, before Guy, Bijur, and Wagner, JJ. 


Henry C, Willcox, of New York City, for appellant. 
Jacob Marx, of New York City, for respondent. 


Per CurIAM. The preponderance of proof convincingly estab- 
lishes that plaintiff's loss was due to larceny at the hands of some one 
employed by or associated with plaintiff, and was not the result of a 
burglary. Under the policy issued by defendant to plaintiff, no cause 
of action was established by plaintiff against defendant. 

The judgment must therefore be reversed, and a new trial ordered, 
with $30 costs to appellant to abide the event. 





Platzer v. Cutting Larson Co. 


PLATZER v. CUTTING LARSON CO,, Inc. 


«New York Supreme Court, Appellate Term, First Department. Decem- 
ber 1, 1921.) 


190 New York Supplement, 769. 


INSURANCE CONTRACT TO INSURE CAR HELD WITHIN 

SCOPE OF AUTHORITY OF SELLER’S AGENT. 

Where an automobile was purchased on the installment plan by plain- 
tiff’s partner, who later transferred his interest. to plaintiff, a contract 
made with plaintiff by the seller’s agent, whereby the seller, in considera- 
tion of the insurance premium paid to it to secure the placing of insur- 
ance on the automobile purchased by plaintiff's partner, promised subse- 
quently to transfer the same to plaintiff's name, /icld within the scope of 
the agent’s general authority. 

(For other cases, see Insurance, Dec. Dig. § 87.) 


Appeal from City Court of New York. 

Action by Max Platzer against the Cutting Larson Company, Inc. 
From a judgment dismissing plaintiff's complaint at the close of his 
case, he appeals. Reversed, and new trial ordered. 


Argued October term, 1921, before Guy, Bijur, and Wagner, JJ. 


John L. Bernstein, of New York City (Harry G. Herman, of New 
York City, of counsel), for appellant. 

Charles Halia, of New York City (George W. Smyth, of New York 
City, of counsel), for respondent. 


Wiener, J. The complaint in two counts—one on the theory of 
breach of contract, the other sounding in tort—alleged an agreement 
for the sale of an automobile by defendant to plaintiff, by the execu- 
tion of a bill of sale to one Abramsky, plaintiff’s partner, and further 
procurance of a bill of sale from him to the plaintiff, together with an 
agreement to obtain for plaintiff a policy of insurance for {oss due to 
theft, and a breach thereof, in that the insurance was placed in the 
name of Abramsky, and not subsequently transferred as agreed to 
plaintiff, whereby plaintiff, after the larceny of his car, was unable 
to recover on the policy not issued in his name. 

The evidence shows that the car was bought on an _ installment 
plan, with a conditional bill of sale and part payment, the remainder 
to be paid in monthly payments, evidenced by notes. The contract was 
signed on April 15th, and contained the terms with reference to the 
transaction. It neither provided nor referred to any placing of in- 
surance. The claim of the plaintiff is based upon a subsequent con- 
versation with defendant’s employee, Finkelstein, occurring on May 
2d, when the conditional bill of sale was executed, to the effect that 
the defendant would procure a policy of insurance for the plaintiff, 
inasmuch as the car had been purchased on the installment plan; 
whereas, had it been paid for outright, the plaintiff could have obtained 
his own insurance. It will be noticed that the: defendant's written con- 
tract did not bind it to insure the car, and it is contended that for 
such reason its agent’s personal act in so promising at a ‘ater time to 
effect a transfer of instrance to the plaintiff could not bind the de- 
iendant company, which was in no event interested or benefited thereby. 

We are of the opinion that the moticn to dismiss the complaint, un- 
der the circumstances, was improperly granted, in view of the fact 
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that the plaintiff's evidence, if credited, proved a valid contract made 
subsequent to the original one, whereby the defendant, in consideration 
of the insurance premium paid to it to secure the placing of insurance 
upon _the automobile purchased by Abramsky, promised subsequently 
to transfer the same to plaintiff's name, which latter it failed to do, 
to plaintiff's damage. The agreement, if made, was clearly made by 
defendant’s agent, within the scope of his general authority as such, 
and bound it to ful! performance of its terms. A cause of action hav- 
ing been made out, the defendant should have been put to its proof, 
and the dismissal of the complaint was error. 

Judgment reversed, and a new trial ordered, with costs to appellant 
to abide the event. All concur. 


STATE ex reL. AUTOMOBILE UNDERWRITERS, Inc., v. GEAR- 
HEART, State SUPERINTENDENT OF INSURANCE. (No. 16996.) 


(Supreme Court of Ohio. July 11, 1921.) 
132 Northeastern Reporter, 735. 


(Syllabus by Editorial Staff.) 

1, INSURANCE—RECIPROCAL INSURANCE COMPANY WRIT- 
ING AUTOMOBILE INSURANCE NOT ENTITLED TO CER- 
TIFICATE OF AUTHORITY UNDER ACT AUTHORIZING 
FIRE INSURANCE COMPANIES. 

Since Gen. Code, § 9556—1, authorizing individuals, partnerships, and 
corporations to exchange reciprocal or interinsurance contracts, does not 
inciude a company writing public liability insurance on automobiles, such 
a company, although reciprocal, cannot compel the state superintendent 
of insurance to issue a certificate authorizing it to do business in the state 
under that statute. 


(For other cases, see Insurance, Dec.. Dig. § 20.) 


2. INSURANCE — RECIPROCAL COMPANY, WRITING AUTO- 
MOBILE PUBLIC LIABILITY INSURANCE, NOT AUTHOR- 
IZED TO DO BUSINESS UNDER STATUTE AS MUTUAL 
FIRE INSURANCE COMPANY. 

A reciprocal insurance company, writing automobile public liability 
insurance, field not authorized to do business in state by Gen. Code, § 
9607—2; such act dealing with mutual fire insurance companies only. 

(For other cases, see Insurance, Dec. Dig. § 20.) 


Application by the State, on the relation of the Automobile Under- 
writers, Inc., for writ of mandamus against one Gearhart, State Super- 
intendent. of Insurance. Writ denied. 


Bennett, Westfal! &° Bennett, of Columbus, and Messrs. Joseph & 
Abrams, of Indianapolis, Ind., for relator. 

John G. Price, Atty. Gen., and Ray Martin, of Newark, for defend- 
ant. 


Per CurIAM. This is an original action in mandamus, in which the 
relator prays for an order of this court against the superintendent of in- 
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surance of the state of Ohio, for a certificate of authority authorizing the 
relator, an Indiana corporation, to do certain insurance business in Ohio, 
in the capacity of a “reciprocal” insurance company, under and pur- 
suant to the statutes of Ohio so made and provided. 

It is conceded that this extraordinary writ should not issue unless 
the relator establishes its clear legal right to the writ, upon the facts 
pleaded and proved or admitted. , 

It is conceded that the defendant must have failed or refused to per- 
form some legal duty that he owed to the relator, or the public, under 
section 12283, General Code, which reads: 

“Mandamus is a writ issued, in the name of the state, to an inferior 
tribuna!, a corporation, board, or person, commanding the perform- 
ance of an act which the law specially enjoins as a duty resulting from 
an office, trust, or station.” 

Does the writ sought in this case apply to “an act which the law 
specially enjoins as a duty” upon the superintendent of insurance, the 
defendant? The defendant, his powers and duties, are the creation of the 
statutes of the state. We must therefore look to the statutes to deter- 
mine whether or not such superintendent has failed or refused to per- 
form some act pleaded, “specially enjoined” upon him. 

[t is conceded that the section relating to reciproca! insurance com- 
panies in Ohio, .so far as. the questions here involved are concerned, ‘is 
section 9556—1, General Code, which reads: 

“Individuals, partnerships and corporations of this state, herein desig- 
nated subscribers, are authorized to exchange reciprocal or interinsur- 
ance contracts with each other, and with individuals, partnerships and 
corporations of other states, districts, provinces and countries, providing 
indemnity among themselves from any loss which may be insured against 
by any fire insurance company or association under other provisions of 
the law. Such contracts and the exchange thereof and such subscribers, 
their attorneys and representatives shall be regulated by this act [G. C. 
$§ 9556—1 to 9556—13] and by no other insurance law unless such law 
is referred to in this act, and no law hereafter enacted shall apply to 
them, untess they be expressly designated therein.” 

[1] It is quite evident that the foregoing section relates only to a 
fire insurance company, so far as “reciprocal” insurance is coneerned. It 
must be conceded that the relator is not writing fire insurance as such, 
and therefore is clearly not within section 9556—1. 

[2] It is claimed, however, that section 9607—2, General Code, as 
enacted in 1917, especially subsection 4, clearly authorizes such public 
liability insurance on the part of the relator. Subsection 4 reads: 

“4. Automobile Insurance—Against loss, expense and liability re- 
sulting from the ownership, maintenance or use of any automobile or 
other vehicle, provided no policies shall be issued under this subsection 
against the hazard of fire alone.” 

This section is a part of the chapter dealing with “mutual fire in- 
surance companies.” It is difficult to comprehend how it can be stretched 
to include the relator. But nowhere in said subsection 4, or in cognate 
sections, is there any duty enjoined as to “reciprocal” companies of the 
nature and character of the relator. 

The presence of the word “reciprocal” in the section dealing with 
fire insurance companies, to wit, section 9556—1, is significant and con- 
trolling as to such fire insurance, Its absence in reference to subsection 
4 of section 9607 is equally significant as indicating a contrary purpose 
on the part of the Legislature. The expression through the word 
“reciprocal” of the right to reciprocity. as to fire insurance, clearly ex- 
cludes the right of reciprocity as to all other insurance, unless expressly 
and “especially designated therein.” There is no such provision. The 
use of the word “reciprocal” in the first instance, and refusal to use it 
in the second, shou'’d leave no doubt as to the legislative intent. 
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The relator has clearly failed to establish its clear legal right to any 
order of this court under the pleadings in the case. If there is any de- 
fect in the law, the appeal must be made to the Legislature, and not to 
this court. 

The demurrer filed by the defendant to relator’s petition in this case 
is hereby sustained, and, it appearing that the relator does not desire 
to further plead, the writ is denied, and final judgment is entered for the 
defendant. 

Writ denied. 

Johnson, Hough, Wanamaker, Robinson, and Jones, JJ., concur. 


—— — ~~ 


CAMBRIA COAL MINING CO. v. TRAVELERS’ INDEMNITY CO. 
(Supreme Court of Tennessee. Oct. 21, 1921.) 
234 Southwestern Reporter, 323. 


INSURANCE — INDEMNITY POLICY HELD NOT TO COVER 

EXPLOSION INJURING EMPLOYEE; “BOILER.” 

A policy of insurance, indemnifying master for losses due to injury to 
servant in the event of explosion of a boiler, defined as a receptacle in 
which steam is generated, “including the stop valve nearest the boiler,” 
cannot be construed to include a nipple screwed into the outlet of the 
stop or blow-off valve, which was simply a connection between the stop 
valve and the ell below. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

(For other definitions, see Words and Phrases, First and Second 
Series, Boiler.) 


Appeal from Chancery Court, Knox County; Chas. Hays Brown, 
Chancellor. 

Suit by the Cambria Coal Mining Company against the Travelers’ 
Indemnity Company. Decree for complaint, and defendant appeals. Re- 
versed, and bill dismissed. 


Fowler & Fowler, of Knoxville, for Cambria Coal Mining Co. 
Frantz, McConneli & Seymour, of Knoxville, for Travelers’ Indem- 
nity Co. 


—_——__o 


YNTERSTATE CASUALTY CO. OF BIRMINGHAM vy. MARTIN er 
AL. (No. 690.) 


(Court of Civil Appeals of Texas. Beaumont. Oct. 1921.) 
234 Southwestern Reporter, 710. 


INSURANCE — INDEMNITY BOND GIVEN FOR SPECIFIED 

JITNEY ROUTE COVERS THAT ROUTE ONLY. 

Under casualty bond, required by ordinance, covering an automobile 
in jitney service on a certain specified city route, there was no liability 
for death caused by the automobile two blocks away from and off the 
specified route, while the automobile was not being operated in the jitney 
service; the provisions of the ordinance, license, and bond authorizing 
the use of the automobile on the specified route constituting a limitation 
on the promise to pay. 


(For other cases, see Insurance, Dec. Dig. § 435.) 
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Appeal from District Court, Harris County; W. E. Monteith, Judge. 

Action by Charles Martin against the Interstate Casualty Company 
of Birmingham and another. From judgment for plaintiff, the named 
defendant appeals. Reversed and rendered. 


Vinson, Elkins & Wood, and W. A. Parish, all of Houston, for ap- 
pellant. 

McGehee & Dillard, F. Chas. Hume, and H. C. Gerlack, all of Hous- 
ton, for appellees. 


MILWAUKEE MECHANICS’ INS. CO. v. WEATHERED. (No. 
6382.) 


(Court of Civil Appeals of Texas. Austin. Oct. 12, 1921.) 
234 Southwestern Reporter, 568. 


1. INSURANCE—NOTICE OF DEFENSE OF FALSE REPRESENT- 
ATION REQUIRED TO RENDER DEFENSE AVAILABLE. 
Where policy protected mortgagor of an automobile against fire or 

theft, and, by rider, protected mortgagee against mortgagor’s embezzle- 

ment or concéaiment of the machine, in action on the policy by the mort- 
gagee, based on mortgagor’s disappearance, the defense that mortgagor’s 
representations that the car was new and fully paid for were false, and 
that the rider referred to the original policy in such a way as to make 
the representations therein material to the rider was not available, under 

Rev. St. 1911, art. 4948, where no such defense was pleaded and no no- 

tice given to insured that insurer would rely on such defense; failure to 

give notice not being excused on the ground that insured’s disappearance 
had made notification impossible, since, as to the rider policy, the mort- 
gagee, not the mortgagor, was the insured. 


(For other scases, see Insurance, Dec. Dig. § 390.) 


Appeal from McLennan County Court; Jas. P. Alexander, Judge. 


Action by Charles A. Weathered against the Milwaukee Mechanics’ 


Insurance Company. From judgment for plaintiff, defendant appeals. 
Affirmed. 


Bryan, Stone & Wade, of Fort Worth, for appellant. 

J. D. Williamson and Allan V. McDonnell, both of Waco, for appel- 
lee. 
Findings of Fact. 

JENKINS, J. One K. D. Langley, who- owned a Ford automobile, ex- 
ecuted a mortgage on the same to appellee for the sum of $300. Appel- 
lee phoned appellant company that he wished insurance on this automobite. 
An agent of the company came to appellee’s office, and there wrote a 
policy of insurance, protecting Langley from loss by reason of fire or 
theft of said automobile. Appellee furnished the agent of the company 
with information with reference to this automobile, and paid the pre- 
mium on the policy referred to. He informed the agent that he also 
wanted a policy insuring him against loss by reason of the embezzlement 
or concealment of the automobile by Langiey. This policy was issued by 
appellant as a rider to the policy first named. 

The statement contained in the first policy was that the automobile 
had been purchased as a new car by Langley, in June, 1919, and fully 
paid for by him; the purchase price for same being $725. In truth the 
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automobile was not new when purchased by Langley, and the price paid 
by Langley was $485, which was secured by mortgage, and of which 
sum nearly $100 was unpaid at the time the policies above mentioned were 
issued. : : 

In the first policy there was this provision: 

“The following are statements of fact known to and warranted by 
the assured to be true, and this policy is issued by the company relying 
upon the truth thereof.” 

The policy against embezzlement by Langley referred to this policy 
in a way that made this statement a part thereof. Langley disappeared 
within a few days after the policies referred to were issued. Appellee 
sought to locate him, and procured a warrant for his arrest, but he was 
not found. There was a judgment for appellee for $500, the amount 
of the policy. 

Opinion. 

[1] Appellant's first proposition under its first assignment of error 
is, in substance, that the representations purported to have been made by 
Langley were material to the risk, and, being false, avoided the policy. 
But this suit is not upon the policy to protect Langley, but upon the 
policy issued to Weathered to.protect him against the embezzlement of 
the automobile by Langley. This policy, referred to herein as the “rider,” 
referred to the original in such a way as to make the misrepresentations 
therein material to the rider policy; otherwise the policy issued to pro- 
tect Langley has no connection with the policy issued to protect Weath- 
ered. The fact that the policy to secure Langley was obtained by ma- 
terial misrepresentation will not avail as a defense in this case, for the 
reason that Revised Statutes, art. 4948, provides that such a defense can 
be made available on!y where the insurer gives notice to the insured, 
within a reasonable time upon receiving notice of the loss, that he will 
defend on the ground that the same was obtained by fraud. No such de- 
fense was pleaded in this case, and no notice was given by appellant to 
appellee that it would rely upon such defense. Such being the case, ap- 
pellee was entitled to recover herein, and the court did not err in ren- 
dering judgment in his favor. This defense as created by the statute 
above referred to is an absolute bar to 1ecovery. Ins. Co. v. Hagelstein, 
156 S. W. 353; Ins. Co. v. Burnside, 175 S. W. 169; Surety Co. v. Murphy 
Wa'ker Co., 174 S. W. 997. See, also, Cooley’s Insurance Briefs, vol. 1, 
p. 793. 

Appellant seeks to excuse itself from giving such notice upon the 
theory that the statute requires such notice to be given to the “assured,” 
and that Langley was the assured, and, inasmuch as by his disappearance 
it was rendered impossible to give Langley such notice, the appellant was 
excused from.doing so. Langley was neither the assured nor the insured 
in the rider policy. It expressly names Weathered as the assured; the 
premium was paid by him, and the policy was issued for his protection, 
and not to protect Langley against the embezzlement of his own car by 
himself. : 

[2] The contention of appellant that the terms of the policy requir- 
ing proof of the va'ue of the car at the time of its disappearance was not 
complied with cannot be upheld. The evidence shows that the market 
value of the car at the time the policy was issued was from $650 to $750. 
Weathered did not know the exact date on which Langley left, but it was 
only a few days after the issuance of the policy. This, in the absence 
of any testimony indicating that the automobile had deteriorated in value 
within this short time, is sufficient evidence to meet the requirement that 
the value of the car at the time of embezzlement must be proven. 

Finding no error of record, the judgment of the lower court is af- 
firmed. 


Affirmed. 
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NEW YORK LIFE INS. CO. v. ADAMS. (No. 48.) 
(Supreme Court of Arkansas. Dec. 19, 1921.) 


235 Southwestern Reporter 412. 


2, INSURANCE — STATEMENTS IN REINSTATEMENT APPLI- 
CATION HELD REPRESENTATIONS, NOT WARRANTIES. 
Where the policy contract provided that a reinstatement could be ob- 

tained, as a matter of right, at any time within five years after default 
“upon presentation at the home office of evidence of insurability satisfactory 
to the company,” the company had no right to enlarge the terms upon which 
reinstatement could be obtained, as by requifing a warranty of the truth 
of the answers in application for reinstatement; hence answers of assured 
in such application would be treated as representations. and not as warran- 
ties, although the application form declared that answers to the questions 
asked should be treated as warranties of their truth. 


(For other cases, see Insurance, Dec. Dig. § 365[2].) 


3. INSURANCE — RETENTION OF UNEARNED PREMIUM 

WAIVER OF FORFEITURE. 

Forfeiture of policy because of false statements by insured in his ap- 
plication for reinstatement was waived. if the insurer, after full knowl- 
edge of the falsity of the answers, retained the unearned premium, as 
evidenced by a note given by insured, for an unreasonable length of time 
after reinstatement of the policy and until after insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 392[10].) 


5. INSURANCE—FORFEITURE HELD WAIVED BY RETENTION 
OF CONSIDERATION AFTER NOTICE OF ASSURED’S ILL 
HEALTH AT TIME OF REINSTATEMENT. 

Life insurance policy was reinstated October 10, on insured’s repres- 
entations of good health, and premium note taken. Notice came to the 
company on November 28 of insured’s ill health for the past 10 
months. but the premium note was retained and no steps were taken by 
the company to declare a forfeiture till after insured’s death on the fol- 
lowing January 12. Held, that the right of forfeiture was waived; the 
premium note having been retained for an unreasonable length of time 
after discovery of falsity of the answers. 

(For other cases, see Insurance, Dec. Dig. § 392[10].) 


6. INSURANCE — WHERE JUDGMENT GIVEN FOR AMOUNT 
DEMANDED, ATTORNEY’S FEES RECOVERABLE, AL- 
THOUGH PROOF DISCLOSES AN IMPLEADED MATTER 
OF SET-OFF. 

In an action on a life insurance policy, where insured recovered the 
amount demanded, penalty and attorney’s fees were collectible under the 
statute. although the proof disclosed an outstanding premium note, which 
defendant could have claimed in reduction of the amount recoverable, or 
which. not having been so claimed by the pleadings, defendant could re- 
cover from the estate of insured. 


(For other cases, see Insurance, Dec. Dig. § 602.) 
Wood and Smith, JJ., dissenting. 
6——Vol. LIX, 
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Appeal from Circuit Court, Phillips County; J. M. Jackson, Judge. 
Action by Bessie Adams against the New York Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Affirmed. 


Ewing, King & King, of Memphis, Tenn., and Fink & Dinning, of 
Helena. for appellant. 
Bevens & Mundt, ot Helena, for appellee. 


NEW YORK LIFE INS. CO. v. MASON. (No. 49.) 
(Supreme Court of Arkansas. Dec. 19, 1921.) 


235 Southwestern Reporter, 422. 


1, INSURANCE—WHEN MAILING OF POLICY BY INSURER TO 

ITS AGENT FOR DELIVERY TO ASSURED CONSTITUTES 

A “CONSTRUCTIVE DELIVERY,” STATED. 

Mailing of policy by insurer to agent for delivery to assured con- 
stituted constructive delivery to assured, and made policy effective without 
actual delivery if policy was mailed to agent unconditionally for the sole 
purpose of delivery to assured, but did not constitute delivery if policy 
was mailed to agent for the performance of specific duties in making de- 
livery of policy. 

(For other cases, see Insurance, Dec. Dig. § 136[2].) 

(For other definitions, see Words and Phrases, First and Second 
Series, Constructive Delivery. 


2. INSURANCE—PLAINTIFF HAD BURDEN OF PROVING DE- 

LIVERY OF POLICY. 

In action on life policy stipulating that it should not be effective until 
delivery to assured while in good health, and upon payment of the pre- 
mium. in which the insurer denied plaintiff's allegation that policy had 
been executed and put into force, the plaintiff had the burden of proving 
delivery in accordance with such stipulation. 

(lor other cases. see Insurance, Dec. Dig. §$ 646[1].) 


Appeal from Circuit Court, Mississippi County; R. H. Dudley, Judge. 

Action by Ruth Mason against the New York Life Insurance Com- 
pany. Judgment for plaintiff. and defendant appeals. Reversed and re- 
manded. 


Ewing, King & King, of Memphis, Tenn., and Little, Buck & Lasley, 
of Blytheville, for appellant. 
Davis, Costen & Harrison. of Blytheville, for appellee. 
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Layton v. New York Life Ins. Co. 


LAYTON v. NEW YORK LIFE INS. CO. (Civ. 3936.) 


(District Court of Appeal, First District, Division 1, California. 
November 15, 1921.) 


202 Pacific Reporter 958. 


1. INSURANCE—INSURED BOUND BY STATEMENTS MADEIN 

APPLICATION. 

Where insured over his own signature declared that he had carefully 
read each and al! of the answers given to the medical examiner, that each 
was written as made by him, and that each was full, complete, and true, 
such statements thereby became his solemn representations, and of the same 
binding force upon him as though he had himself written them in his own 
handwriting and signed them. 


(For other cases, see Insurance, Dec. Dig. § 379[1].) 


2. INSURANCE — MISREPRESENTATION OF FACTS RELATIVE 

TO HEALTH FATAL TO CONTRACT. 

Misrepresentation or concealment of the facts relative to the health of 
those whose lives are insured is peculiarly fatal to contracts of life insur- 
ance, because the companies necessarily rely upon the statements and acts 
of the insured in making the contract. 

(For other cases, see Insurance, Dec. Dig. § 291[1].) 


3. INSURANCE—EFFECT OF FRAUD, MISTAKE, OR NEGLI- 
GENCE OF AGENT FILLING OUT APPLICATION FOR LIFE 
INSURANCE. 

When insured in good faith makes truthful answers to the questions 
contained in the application, but his answers, owing to fraud, mistake, or 
negligence of the agent filling out the application, are incorrectly tran- 
scribed, the insurer is estopped to assert their falsity as a defense to the 
policy; but there must be no complicity on the part of the insured, actual 
or implied, and the duty of insured upon receiving his policy is to read it, 
and it will be assumed that he did so, and discovered the false representa- 
tions. and failure then to promptly notify the insurer thereof is bad faith 
which is fatal to the policy. 

(For other cases, see Insurance, Dec. Dig. § 379[5].) 


4, INSURANCE -—AGENT IS REPRESENTATIVE OF INSURER 

AND NOT OF INSURED. 

Acts of insurance agent in filling out application, whether he is a gen- 
eral agent with power to issue policies, a soliciting agent, or merely a medi- 
cal examiner for the insurer, are the acts of the insurer, and he cannot be 
regarded as the agent of the insured, even though it is so stipulated in the 
application. 

(For other cases, see Insurance, Dec. Dig. § 379[7].) 


5. INSURANCE--INSURED PRESUMED TO KNOW CONTENTS 

OF CONTRACT, INCLUDING APPLICATION. 

Where one holds a life policy, referring in apt terms to the warranties 
and representations contained in the application annexed, for a reasonable 
time. he is conclusively presumed to know the contents of the contract, 
and any untruthful answer, plainly written in the application by the agent 
or medical examiner through mistake, negligence. or fraud. and is estopped 
to assert that he had no knowledge of the untruthful answer. 

(For other cases, see Insurance, Dec. Dig. § 379{1}.> 
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Appeal from Superior Court, Mendocino County; J. Q. White, Judge. 
_ Action by Hazel I’. Layton against the New York Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. Reversed. 


McCutchecn, Olney, Willard, Mannon & Greene, of San Francisco (Jas. 
H. McIntosh, of New York City, of counsel), for appellant. 
Robert Duncan of San Francisco, and Thomas & Thomas, of Ukiah, 
for respondent. 


Waste, P. J. The plaintiff, as beneficiary, brought this action upon a 
policy of insurance in the sum of $2,000 issued by the defendant on the 
life of Archie B. Layton, her husband. Judgment was rendered in her 
favor, from which the defendant insurance company appeals, relying’ upon 
the two defenses interposed in the court below and reasserted here: First, 
that the insured was not in good health at the time the first premium was 
paid and the policy of insurance delivered, and never again was in good 
health during his lifetime; and second, that it is entitled to rescind, and 
has rescinded the contract of insurance because of written misrepresenta- 
tions made by the insured in his application, which became a part of the 
policy. 

In response to the issues tendered by these defenses, the lower court 
found that at the time of the delivery of the policy and payment of the 
first premium, the insured was in good health. and was not at any time 
prior or subsequent thereto suffering from, or afflicted with carcinoma of 
the mediastinum (a species of cancer), or any form of cancer whatever 
from which appellant contends the insured subsequently died, and that he 
was not at the time of the payment of the first premium afflicted with, nor 
suffering from the malady which subsequently caused his death. It also 
found that at the time of the examination by the medical examiner of the 
defendant company, the decedent made true and correct statements con- 
cerning matters relative to his health, and did not make any false repre- 
sentations of any kind for the purpose of deceiving or defrauding the de- 
fendant, but that the medical examiner of the defendant insurance com- 
pany. with full knowledge of the facts. and in his own handwriting. wrote 
down the alleged erroneous answers to the questions. 

There is no conflict in the record of the principal facts of the case. 
Layton made application to the appellant for insurance on his life Sep- 
tember 25, 1917, and was examined by the medica! examiner of the com- 
pany at Ukiah the next day. He received the policy October 11, following, 
and paid the first premium within a day or two thereafter. He died about 
six months later. About a year before the issuance of the policy, Layton 
visited Dr. Rea at Ukiah, and asked him to remove a lump from his throat, 
which bothered him a great deal with pains radiating up the side of his 
neck. The doctor examined “the growth,” as he described it, but not be- 
ing able to exactly determine its size, refused to remove it unless the patient 
went to the hospital. That was not done, and the operation was not per- 
formed. During the month of January following, and some eight months 
before applying for insurance, Layton consulted Dr. Van Allen about the 
lump, or swelling, on his throat. The doctor inserted a local anesthetic. 
and made a small incision, removing thereform what appeared to be several 
pieces of the sac of the cyst. He then drew the incision together with 
stitches, and continued for some time to treat and dress the wound. It 
was slow in healing, and “broke out again a time or two,” discharging a 
serum which necessitated the insertion of a small curet, or drain. The 
treatment lasted for one month, during which the doctor treated the pa- 
tient some 14 times Shortly after ceasing his visits to Dr. Van Allen, 
Layton was taken to Dr. Rea again by his wife. He was very weak, suf- 
fering from a very serious hemorrhage from the incision on his neck, 
which Dr. Rea stopped. During the month of July following Dr. Cleland, 
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vho was the medica! examiner of the defendant insurance company, re- 
moved a piece of emery steel from Layton’s eye, and on three ocaasions 
treated a small ulcer on his neck at about the same spot previously treated 
yy Dr. Van Allen and Dr, Rea. On August 10, 1917, about 1% months 
before making application, Layton again visited Dr. Van Allen He com- 
plained of a “choking sensation, like as though something closed up the 
throat. The doctor did not regatd this as serious, and administered a 
simple remedy. 

All of these consultations and treatments—all but one within 9 months 
if the date of the application-—are undenied. The doctors themselves tes- 
tified to the facts and to the dates. Yet in the application for insurance it 
s represented that no physician had been consulted by the insured for any 
ailment within five years. Just how that occurred is best shown by the 
certificate of the medical examination, and by the testimony of Dr, Cle- 
land, the medical examiner at Ukiah for the insurance company. Layton 
was asked several questions as to whether or not he had suffered from 
‘ertain specified ailments, or disease, or had ever had any accident or in- 
jury, to all of which he answered, “No”. The examination proceeded to 
question 9-d in the application, which reads as follows: “Have you con- 
sulted any physician for any ailment or disease, not included in your above 
answers?” Layton’s rely to the doctor was, in substance: 

“*You remember that I was here in your office; you treated this sore 
on my neck, and you remember you knew that the trouble was referred to 
in my conversation I had with Dr, Rea in regard to it previously.’ I [the 
doctor] said, ‘Yes, I think I know about that; are you all right from it 
now?’ He [Layton] said, ‘Yes, I think it is all right; don’t give me any 
trouble.’ ” 

Dr. Cleland thereupon wrote down the answer “No.’’ When the doc- 
tor asked Layton question 9-e, 

“What physicians, if any, not named above, have you consulted or been 
treated by in the last five years, and for what illness or ailment?” 

Layton replied: 

“Only in regard to this thing on my neck which you treated and Dr. 
Van Allen treated, and Dr. Rea treated.” 

Dr. Cleland thereupon wrote down the answer “None.” 

[1-5] By the terms of the policy of insurance delivered to plaintiff’s 
husband, the policy itself and the application therefor, copy of which, 
including the questions and answers making up the medical examination, 
was attached to the policy, constituted the entire contract between the 
company and the insured. Layton over his own signature declared that 
he had carefully read each and all of the answers given to the medical 
examiner, that each was written as made by him, and that each was full, 
complete and true. The statements contained in the application thereby 
hecame his solemn representations, and of the same binding force upon 
him as though he had himself written them out in his own handwriting 
and signed them. Westphall v. Metropolitan Life Insurance Co., 27 Cal. 
\pp. 734, 738, 151 Pac. 159. It needs no citation of authority to support 
the rule that misrepresentation or concealment of the facts relative to the 
health of those whose lives are insured are peculiarly fatal to contracts 

life insurance, because the companies necessarily rely upon the state- 
ments and acts of the insured in making the contracts. See Equitable 
Life v. McElroy, 83 Fed. 631, 28 C. C. A. 365; Whitney v. West Coast 
Life Ins. Co., 177 Cal. 74, 80, 169 Pac. 997. But it has been held in this 
state that when the insured in good faith makes truthful answers to the 
questions contained in the application, but his answers, owing to the fraud, 
mistake, or negligence of the agent filling out the application, are incor- 
rectly transcribed, the company is estopped to assert their falsity as a de- 
tense to the policy. The acts of the agent, whether he is a general agent 
with power to issue policies, a soliciting agent, or merely a medical ex- 
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aminer for the company, are in this respect the acts of the company, and 
he cannot be regarded as the agent of the insured, even though it is so 
stipulated in the application. Lyon v. United Moderns, 148 Cal. 470, 475, 
83 Pac. 804,4 L. R. A. (N. S.) 247, 113 Am. St. Rep. 291, 7 Ann. Cas. 
672; Westphall v. Metropolitan Life, supra, 27 Cal. App. 739, 151 Pac. 
159. Notwithstanding the justice of this rule, it is the statement of only 
a part of the law of the case, and is subject to the limitation that there 
must be no complicity on the part of the insured, actual or implied. The 
element of continued good faith enters into such transactions. The policy 
of insurance in this case was almost immediately delivered to Layton. 
It was his duty to read it, and we may assume that he did so. He knew, 
therefore, that the application and the certificate of the medical examiner, 
each of which was an integral part of the policy and the consideration 
therefor, contained two very material and vital statements that were false. 
His legal and moral duty was then to notify the company of the fraud 
that had been perpetrated. By his silence he virtually approved of the act 
of the medical examiner and became responsible for it. By his conduct 
he made Dr. Cleland his agent as well as the agent of the company, and 
the forfeiture of the policy is the result. Goldstone v. Columbia Life Ins. 
Co., 33 Cal. App. 119, 123, 164 Pac. 416. To the same effect is the deci- 
sion of our Supreme Court in Madsen v. Maryland Casualty Co., 168 
Cal. 204, 142 Pac. 51, and the opinion of Mr. Justice Field in New York 
Life Ins. Co. v. Fletcher, 117 U. S. 519, 6 Sup. Ct. 837, 29 L. Ed. 934, 
which seems to be the leading case on the subject, and which was affirmed 
in Mutual Life Insurance Co. v. Hilton-Green, 241 U. S. 613, 623, 624, 
36 Sup. Ct. 676, 60 L. Ed. 1202. Where one holds a policy, referring in 
apt terms to the warranties and representations contained in the applica- 
tion annexed, for a reasonable time, he is conclusively presumed to know 
the contents of the contract, and the untruthful answers plainly written 
in the application. He is thereby estopped to assert that he had no knowl- 
edge on the subject. Modern Woodmen vy. Angle, 127 Mo. App. 94, 116, 
104 S. W. 302, 304. Even though the false answers were written by the 
examiners of the company without the knowledge of the assured, but the 
latter has the means at hand to discover the falsehood, and negligently 
omits to use them, he will be regarded as an instrument in the perpetra- 
tion of the fraud, and no recovery can be had on the policy. Forwood v. 
Prudential Ins. Co., 117 Md. 254, 259, 83 Atl. 169, 172; Providence Life 
Assur. Soc. v. Reutlinger, 58 Ark. 528, 543, 25 S. W. 835, 840. 


Because of the inevitable conclusion we have reached, that the plain- 
tiff may not recover in the case, for the reason we have already advanced 
concerning the invalidity of the policy of insurance on account of the 
untruthfulness of the answers contained in the application, we deem it 
unnecessary to consider at length the contention of the appellant that the 
policy never became effective because the insured was not in good health 
when it was delivered to him, and when he paid the first premium, as he 
was required to be by the terms of the policy in order to render the in- 
surance effective. The lower court found that at that time Layton was 
suffering from a temporary indisposition. There is some evidence in tht 
record on which respondent relies to support this finding, but the fact 
remains that Layton was receiving sick benefits from two lodges when 
he accepted the policy and paid the first premium, and was ill and was 
not working at the time. He had suffered for a year, at least, with the 
persistent affliction already referred to, and which was described by the 
doctors as a “stiff neck,” or “a gathering,” or “a lump,” or “ulcer,” in 
or upon his neck. The immediate cause of his decease, given in th 
proofs of death furnished the insurance company by the plaintiff, was 
carcinoma of the mediastinum, or cancer involving the space between the 
lungs. Dr. Rea, his attending physician at that time, who was familiar 
with the case, testified that in his opinion there was direct connection be- 
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tween the trouble Layton had on his neck and the cancer which caused 
his death; that the growth on the neck was a secondary result of the 
primary trouble in the decedent’s chest. In our opinion the history of 
the case of decedent, and other evidence in the record, would tend to over- 
throw the conclusion reached by the lower court, were we called upon to 
pass upon the sufficiency of the evidence to support the finding. But we 
deem it unnecessary to consider that question any. further. The finding 
of the lower court on the issue of fraud by reason of the false answers 
in the application is not supported by, but is contrary to, the evidence, 
for which reason the case must be reversed. 

[6] In the proof of death furnished by respondent to the appellant, 
the immediate cause of death of the insured was specified as carcinoma 
of the mediastinum. The insurance company, basing its answer upon the 
information thus furnished to it by the plaintiff, pleaded in its answer 
that Layton was not in good health at the time of the receipt of the pol- 
icy, but. on, the contrary, was afflicted with the malady “which thereafter 
caused his death, to wit, carcinoma of the mediastinum, a form of can- 
cer.” There was some conflict in the testimony as to the exact nature 
and name of the malady. At the conclusion of the trial, appellant asked 
leave to file an amendment to its answer to conform to the proof in this 
regard. The court denied the application to amend. Notwithstanding 
the great liberality allowed to trial judges in matters of this kind, we 
think the amendment should have been allowed. 

[7] Because the appellant, upon discovering the facts relating to the 
illness of the insured, and the alleged fraud in the answers contained in 
the application, tendered to the plaintiff the sum of $66.36, the amount 
of premiums paid on the policy of insurance, and later deposited that 
sum in court, it would have us remand the case to the lower court, with 
directions to enter a judgment in favor of plaintiff for that amount. 
Were we to do so, we would be, in effect, making new findings for the 
lower court, which is beyond our authority. 

The judgment is reversed. 

We concur: Richards, J.; Kerrigan, J. 


CHANDLER v. AMERICAN CENT. LIFE INS. CO. (No.. 12506.) 
(Court of Appeals of Georgia, Division No. 2. Dec. 14. 1921.) 


109 Southeastern Reporter. 919. 


(Syllabus by the Court.) 
INSURANCE—RETENTION OF WORTHLESS PREMIUM CHECK 

HELD NOT TO MAKE INSURER LIABLE ON POLICY. 

The conditional receipt, given by the life insurance company for the 
premium check tendered on the last day for payment, was not in terms 
or in legal effect a receipt for the premium, but only for the check, 
coupled with what amounted to an extension agreement conditioned, how- 
ever. upon payment of the check on its presentation. Here. contrary to 
the facts in Veal v. Security Mutual Life Insurance Co., 6 Ga. App. 721, 
63 S. E. 714. the company did not accept the check as in payment of the 
premium, nor did it even. after notice of dishonor of the check, continue 
to claim liability and demand payment thereon, but, on the contrary, it 
expressly limited its acceptance of the check to its actual payment, and, 
after the check had been dishonored, promptly notified the insured of 
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the policy’s lapse, coupling the notice with an unaccepted offer of rein- 
statement, based. not upon the payment of the check, but upon the pay- 
ment of the premium. together with interest thereon from the date on 
which the premium became due. The dishonored check should have been 
voluntarily returned; but, since the action taken by the defendant com- 
pany had placed it beyond its power to enforce payment thereon, its mere 
physical retention would not render the company liable on the policy, 
which had been declared lapsed, and which the insured on invitation had 
failed to reinstate. Under the agreed statement of facts under which this 
case was tried, the judge did not err in directiny a verdict in favor of 
the defendant. See State Life Ins. Co. v. Tyler, 147 Ga. 287, 93 S. E. 
415; Belmont Farm v. Dobbs Hardware Co., 124 Ga. 827, 828. 53 S. E. 
312. See, also. French v. Columbia Life & Trust Co., 80 Or. 412, 156 
Pac. 1042, Ann. Cas. 1918D, 484; N. Y. Life Ins. Co. v. Evans, 136 Ky. 
391, 124 S. W. 376; Moreland v. Union Central Life Ins. Co., 104 Ky. 
129. 46 S. W. 516. 


(For other cases, see Insurance, Dec. Dig. § 360[4].) 


Error from Superior Court, Haralson County; F. A. Irwin, Judge. 


Action by H. M. Chandler against the American Central Life Insur- 
ance Company. Judgment for defendant on a directed verdict, and plain- 
tiff brings error. Affirmed. 


Helen M. Chandler sued the American Central Life Insurance Com- 
pany upon an insurance policy for $1,000 of which she was beneficiary. 
which the defendant had issued upon the life of Luna E. Chandler. The 
pleadings and the agreed statement of facts upon which the case «was tried 
show that the policy was issued and delivered on July 28, 1915, that the 
first annual premium of $30.83. due July 28, 1915, was paid. that the sec- 
ond annual premium, due July 28, 1916. was paid, and that the third an- 
nual premium, due July 28, 1917. was not paid, but that on August 27, 
1917, within the 31 days of grace allowed for the payment of premiums, 
the insurance company received at its home office a check drawn by Luna 
E. Chandler, and payable to it, for the amount of the premium, which 
check was dated at Tallapoosa, Ga., August 24, 1917, and was drawn on 
the Bank of Tallapoosa, Ga. Upon receipt of the check the company is- 
sued a premium receipt, dated August 27, 1917, and mailed it to the in- 
sured. The receipt is set out in full in the plaintiff's petition, and con- 
tains the following stipulation: 

“Any tender is accepted subject to the terms and conditions of the 
policy, and to ultimate cash payment.” 

On the face of the receipt are the number of the policy, the amount 
of the premium, and the name of the assured, and at the bottom the 
word “Over,” and on the reverse side appear the several stipulations and 
the signatures of two officers of the company. The check was duly pre- 
sented for payment, and payment was refused because the assured did 
not have sufficient funds on deposit with the drawee bank to cover the 
check. On September 15, 1917, the company sent to the assured a let- 
ter, stating, among other things, the following: 

“This check comes back to us to-day, however, unpaid, and the policy 
therefore is in the same position as though your check had not been re- 
ceived. We are inclosing reinstatement application for your completion, 
which we ask that you return to us at once with your remittance, $30.83, 
plus interest at the rate of 6 per cent. per annum from July 28, 1917, to 
the date of such remittance, when the reinstatement application will have 
our prompt attention.” 

The company received no reply to this letter, and on September 28, 
1917, sent to the assured a letter calling attention to the fact that the 
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premium had not been paid, and requesting him to forward $30.83, plus 
interest from July 28, 1917, and also to sign the reinstatement application 
which was inclosed. The assured did not reply to either of the letters, 
and took no action in regard to the premium or check. On August 27, 
1917, the date on which the check was received by the company in In- 
dianapolis, the assured had on deposit in the bank of Tallapoosa, subject 
to check. $5.29; and from August 27. 1917. to November 28, 1917. the as- 
sured’s account with the bank was either overdrawn or amounted to less 
than $30.83. — 

The assured died on March 16, 1918, and proofs of death were fur- 
nished to the company by the beneficiary, and payment of the policy was 
refused by the company. Under the terms of the policy, it would not 
have had any extension insurance value until after the payment of the 
third annual premium. On motion of the defendant's attorneys the court 
directed a verdict for the defendant. 


H. J. McBride, of Tallapoosa, for plaintiff in error. 
Bryan & Middlebrooks, of Atlanta, and Woolen, Cox & Welliver, of 
Indianapolis, Ind., for defendant in error. 


Jenkins, P. J. Judgment affirmed. 
Stephens and Hill, JJ., concur. 


DOWNS v. ROBINSON. (No. 34064.) 
(Supreme Court of Iowa. Dec. 13, 1921.) 


185 Northwestern Reporter, 451. 


1, INSURANCE — EVIDENCE HELD TO SHOW DEBT, FOR 
WHICH PARTY CLAIMED ASSIGNMENT OF POLICY, WAS 
SETTLED BY CONSENT DECREE. 

In an action involving the title to a life insurance policy, evidence 
held to show that a decree entered by consent in a former action between 
insured and a party claiming an assignment of the policy, establishing the 
amount of insured’s debt to such party and providing that it was can- 
celed and paid by the further provisions thereof, was treated by the par- 
ties as a settlement of, and receipt for, all indebtedness, including that 
for which it was claimed the policy was assigned. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 


2. INSURANCE — THAT INSURED CONTINUED TO PAY PRE- 
MIUMS TO BE GIVEN WEIGHT ON QUESTION OF ASSIGN- 
MENT. 

That insured continued to pay premiums on a life insurance policy 
as they came due after the policy was delivered to another was a strong 
circumstance against the claim that it was assigned for a valuable con- 
sideration and for the purpose of transferring title to the proceeds. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 

Appeal from District Court, Marshall County; B. IF. Cummings, 

Judge. 


Action to recover the proceeds of a life insurance policy. Judgment 
and decree for plaintiff. Defendant Robinson appeals. -\ffirmed. 
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Will C. Rayburn, of Grinnell, for appellant. 
J. M. Whitaker, of Marshalltown, for appellee. 


STEVENS, J. Plaintiff, T. Nelson Downs, is the administrator of the 
estate of Estelle Mary Stickler, who died May 15, 1919. In November, 
1909, she took out a policy upon her life in the Prudential Insurance 
Company of America for $500, payable to her mother, Mary Elizabeth 
Stickler, in the event she survived the insured; otherwise, to her estate. 
The beneticiary named predeceased the insured. Plaintiff brought this 
action against the insurance company and S. R. Robinson, who had pos- 
session of the policy at the time of the death of the insured. The in- 
surer, by permission of court and the agreement of the parties, paid 
$446.85, the full amount due on the policy, to the clerk of the district 
court of Marshall county, and plaintiff dismissed its cause of action 
against the company. The defendant Robinson, appellant herein, filed 
answer to plaintiff's petition, alleging that the insured in December, 1912, 
assigned the policy to him as collateral security for indebtedness then due 
him, and which he alleged has not been paid. Later appellant withdrew 
this allegation from his answer, and set up the defense that the policy 
was assigned to him for a valuable consideration and that he was the 
absolute owner thereof. The court below found in favor of the plaintiff, 
ordered the money paid into court by the insurer to be turned over to 
plaintiff and taxed the costs to the appellant. 

[1] The evidence upon both sides is fragmentary and not very con- 
clusive or convincing. We are compelled to base our decision quite largely 
upon such inference as may be drawn from rather remote circumstances. 
The record discloses, however, without conflict: 

That the policy was turned over to appellant by the insured in De- 
cember, 1912, accompanied by a letter addressed to the insurer as follows: 

“Prudential Insurance Co—Gentlemen: | wish to assign my life in- 
surance for $500.00 on policy No. 1128839 carried by your company to S. 
RK. Robinson, of Grinnell, Iowa. This policy is now made out in favor 
of my mother, Mary Elizabeth Stickler. 

“Yours truly, E. M. Stickler.” 


That on December 19, 1912, insured wrote appellant a letter, advising 
him that she must in some way raise $223.44 for the purpose of taking 
up past-due indebtedness to the Marshalltown Savings & Loan Associa- 
tion, which held a mortgage upon the home of insured for $1,000, and 
for the purpose of extending the loan and to prevent a foreclosure of the 
mortgage held by the company; that on December 31, 1912, appellant for- 
warded a check from Grinnell, Iowa, to the Marshalltown Savings & 
Loan Association, payable to its order, for $223.44; that the insured, some 
time prior to April 19, 1910, engaged in the coal business in Marshall- 
town, purchasing her stock from the appellant; that she, from time to 
time, became indebted to him in some amount, and gave him notes as fol- 
lows: April 19, 1910, $1,500; July 5, 1910, $1,000; December 1, 1910, two 
notes, one for $800 and one for $700. On April 19, 1910, she executed a 
mortgage to Robinson upon her residence property in Marshalltown to 
secure the payment of the $1,500 note executed on that date; that at the 
time of the execution of the mortgage to appellant the prior mortgage 
of $1,000 to the Marshalltown Savings & Loan Association was unpaid; 
that some time in 1913 appellant commenced a suit in equity upon the 
above notes and to foreclose the mortgage held by him; that later a 
stipulation was entered into between the parties and a supplemental decree 
based thereon filed and entered of record in the clerk’s office. The in- 
sured in her answer to the petition of plaintiff, who is appellant herein, 
in the fereclosure suit, denied that she was indebted to him in the sum 
of $4,000; averred that he had promised and agreed to pay the mortgage 
to the Loan Association, but had not done so; that she was not indebted 
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to him in any amount in excess of $1,000—and prayed for an accounting. 
The supplemental decree, based upon the stipulation of the parties, among 
things provided that— 

“Plaintiff's claim and demand is established against the defendant in 
the sum of four thousand ($4,000.00) dollars, the same being evidenced 
by Exhibits A, B, C, and D, offered in evidence, the same being the full 
amount of defendant’s debt to the plaintiff, and the said debt, and any 
claim of plaintiff against defendant is canceled and paid by the further 
provisions of this decree.” 

At the time the supplemental decree was entered appellant also held 
a mortgage upon the household goods of the insured. The supplemental 
decree further provided that the mortgage upon the household goods 
should be relinquished and canceled; that the defendant in said suit would 
execute a deed conveying the mortgaged premises to appellant, subject 
to her right to occupy the same for a period of one year. It was stip- 
ulated upon the trial of this case in the court below that the insured paid 
all the premiums that came due on the policy after it was turned over 
to the appellant. 

The only witness examined upon the trial was appellant, who testi- 
fied that the policy and the letter to the insurance company, quoted supra, 
and the letter of the insured, apparently seeking a loan of $223.44, came 
into his possession in December. 1912, and that he forwarded his check 
for that sum to the Savings & Loan Association. The original check was 
offered in evidence. It is the claim of appellee that all of the indebtedness 
owing by the insured to appellant was settled and canceled at the time and 
by the provisions of the supplemental decree. 

[t will be observed that appellant alleged, in his original answer to 
plaintiff's petition in this action, that the policy was assigned to him as 
security for certain indebtedness which the insured was owing him, and 
that this allegation was later withdrawn and a plea of absolute ownership 
substituted. No written assignment of the policy to appellant is shown, 
the appellant relying upon the letter to the insurance company, which 
we have already quoted. This letter does not purport to assign the pol- 
icy to appellant, but does inform the insurer that she desires to make 
such assignment. It was delivered with the policy to appellant, and may 
have been treated by the parties as an assignment thereof. It will there- 
fore be observed that appellant does not claim a lien upon the proceeds 
of the policy in the hands of the court because of the alleged assignment 
or delivery of the policy to him, but that he is the absolute owner of it. 

We think it may be fairly assumed that the policy was delivered to 
appellant as a part of the transaction out of which the payment by appel- 
lant of $223.44 to the Marshalltown Savings & Loan Association arose. 
As already stated, the beneficiary named in the policy was the mother 
of the insured, who predeceased her, but who was living in December, 
1912. It is not shown by the portions of the policy set out in the record 
that a change of beneficiary named acquired a vested interest in the pol- 
icy. Haerther v. Mohr, 114 Iowa, 636, 87 N. W. 692; Townsend v. 
Fidelity & Casualty Co., 163 Iowa, 713, 144 N. W. 574, L. R. A, 19154, 
109; Hicks, Adm’x, v. Insurance Co., 166 Towa, 533, 147 N. W. 883, L. 
R. A. 1915A, 872: Condon v. New York Life Ins. Co., 183 Iowa, 658, 
166 N. W. 452. 

The fact that appellant. in his answer filed September 2, 1919, set 
up that the policy was transferred to, and held by, him as collateral se- 
curity for unpaid indebtedness of the insured, and that on December 26, 
1919, he withdrew this plea from his answer and substituted a plea of 
absolute ownership cannot be entirely ignored. He must have known, at 
the time the original answer was filed, by what right he held possession 
of the policy, as well as later, when he changed his defense from an al- 
leged lien upon the money to a claim of ownership thereof. No expla- 
nation was offered, and no other evidence of debt than the check and other 
documents referred to was introduced. 
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It is also important to note that at least the pleadings show that 
there was a substantial controversy between appellant and the defendant, 
in the suit to foreclose the mortgage, as to the amount of indebtedness 
due him, and that, while the amount advanced by appellant to the Sav- 
ings & Loan Association is not mentioned in the stipulation or the de- 
cree, it does appear therefrom, as a fair and reasonable inference, that 
the parties sought and intended thereby to effect a complete settlement 
and adjustment of all differences between them. The decree specifically 
provides : 

“And the said debt and any claim of plaintiff against defendant is 
canceled and paid by further provisions of this decree.” 

The insured paid all premiums that came due after the policy was 
delivered to the appellant. It is hardly probable that she would have 
kept up the policy for the benefit of appellant, if she had assigned the 
same to him in consideration of the amount paid the Savings & Loan 
\ssociation, which was less than half the value of the policy at the time 
the settlement was had with the Insurance Company and the proceeds 
paid to the clerk. 

{2] The lien of the mortgage of the Saving & Loan Association was 
prior to that of appellant upon the same property. The $223.44 was paid 
by appellant to the Loan Association nearly two years after he received 
the mortgage from Miss Stickler. The value of the property conveyed 
to appellant in conformity with the terms of the supplemental decree is 
not disclosed by the record. The fact that the insured continued to pay 
the premiums that came due on the policy after it was delivered to ap- 
pellant is a strong circumstance against his claim that the assignment 
was for a valuable consideration and for the purpose of transferring title 
to the proceeds of the policy. It must also be given weight in consider- 
ing the fact that the policy was in appellant’s possession when the death 
of the insured occurred. If he did not own it outright, no explanation 
of his possession of the policy is found in the record. This is the only 
claim asserted by him. This claim is wholly inconsistent with the pay- 
ment of premiums by the insured after the claimed assignment of the 
policy. 

It is our opinion that the provisions of the supplemental decree were 
treated by the parties as not only an adjudication of all matters involved 
in the litigation, but also as a settlement and receipt for all indebtedness 
of the defendant to the appellant. The record is not as convincing as 
we would like it to be, but we are persuaded that a preponderance of the 
evidence favors the claims of appellee. 

It follows that the judgment must be and is affirmed. 

Evans, C. J., and Faville and Arthur, JJ., concur. 


MADDOX et at. v. MUTUAL LIFE INS. CO. OF NEW YORK. 
(Court of Appeals of Kentucky. Nov. 25, 1921.) 


234 Southwestern Reporter, 949. 


1, INSURANCE—METHOD OF COMPUTING SURPLUS DUE ON 

POLICY APPROVED. 

In action to recover, at the end of 20 years, the cash value of a 20- 
year deferred dividend policy, held, that the defendant’s method of com- 
puting the amount of surplus due on the policy was proper. 

(For other cases, see Insurance, Dec. Dig. § 520.) 
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2. INSURANCE — WRITTEN ILLUSTRATION ATTACHED TO 

POLICY HELD NOT TO GUARANTEE SURPLUS. 

In a 20-year deferred dividend policy, on “adapted illustration” show- 
ing “former policy results” as to surplus held not to bind the insurer to 
pay such shown surplus at the end of the 20-year period, but to be mere 
illustration. 

(For other cases, see Insurance, Dec. Dig. § 520.) 

3. INSURANCE — ONLY AMBIGUOUS LANGUAGE OPEN TO 

CONSTRUCTION. 

Where the language of a policy is not ambiguous. it should be given 
its ordinary meaning so as to carry out the parties’ intention. 

(For other cases, see Insurance, Dec. Dig. § 146] 1].) 

4. INSURANCE—CONSTRUCTION WILL FAVOR INSURED. 

In insurance contracts, if the language is that employed by the com- 
pany and is susceptible to two meanings, that one will be adopted which 
is more favorable to the insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


5. INSURANCE—DIFFERENCE BETWEEN ACTUAL AND ESTI- 
MATED SURPLUS HELD NOT TO RAISE PRESUMPTION 
OF FRAUD. 

Where 20-year deferred dividend policy showed, by its “Adapted Il- 
lustration” attached thereto, a surplus of $10,247 as “former policy re- 
sults,” whereas the actual amount tendered as surplus due on the policy 
at the end of the 20-year period was only $4,818.93, it could not be pre- 
sumed, from the disparity between the actual results and the estimated 
results, that insured was deceived in taking out the policy. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 


6. INSURANCE—EVIDENCE HELD NOT TO SHOW THAT 
ESTIMATED SURPLUS WAS BASED ON PAST EXPERI- 
ENCE WAS FALSE. 

In action to recover, at the end of 20 years, the cash value of. a 20- 
year deferred dividend policy, evidence held not to show that the insurer's 
statement that estimated surplus was based on its past experience was 
false. 

(For other cases,,see Insurance, Dec. Dig. § 665[{1].) 


Appeal from Circuit Court, Franklin County. 


Action by J. H. Maddox and others against the Mutual Life Insur- 
ance Company of New York. Judgment for defendant, and plaintiffs ap- 
peal. Affirmed. 


Hobson & Hobson, of Frankfort, and Forman & Forman, of Lexing- 
ton, for appellants. 

Frederick L. Allen, of New York City, and Charles S. Grubbs and 
William M. Bullitt, both of Louisville, for appellee. 


Tuomas, J. On February 13, 1897, the appellee and defendant below, 
Mutual Life Insurance Company of New York, issued to the appellant 
and plaintiff below, J. H. Maddox, a policy of insurance on his life which 
was denominated “Five per cent. gold twenty-year bond policy,” by which 
defendant agreed to pay to the executors, administrators, or assigns of 
the insured, if he died within 20 years thereafter, ten 5 per cent. gold 
bonds, payable 20 years from date, with iaterest payable semiannually ; 
but the policy was subject to the conditions and agreements indorsed on 
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its back, and was what is known as a “twenty-year defeired dividend 
policy.” One of the indorsements thereon, which was referred to and 
made a part of the contract, provided that, if the contract was in force 
at the expiration of 20 years from its date— 

“it will be credited with such share of distributed surplus as may then 
be computed by the company, and it shall not be entitled to any such 
credit at any previous time.” . 

It was further agreed on the back of the policy that— 

“At the end of the first distribution period as above provided (20 
years), this contract may be surrendered to the company, and the 4 per 
cent. reserve computed by the American Table of Mortality, together 
with the surplus as defined above, will be paid therefor to the insured as 
he may elect.” 

Three options are then provided for, the first of which is the pay- 
ment in gold coin of the surplus and reserve referred to in the last quota- 
tion. 

At the time the policy was solicited there was exhibited to plaintiff 
a leaflet called “Adapted Illustration,” which was attached to the policy 
at the time it was delivered to and accepted by him. Omitting its head- 
ing, which contains nothing material to the issues in this case, it says: 


Principal Sum, $10,000.00. 
Options at the End of 20 Years, if Insured Be Then Living. 
7. B: 8. 
Adaptation. Form of Options. 
= > 60a 
To draw in gold coin the reserve as 


stated, together with the surplus results 
which may be apportioned. . 


A. 1, $5,557.19 
teserve Guaranteed, 
. $10,247 
Former Policy Results. 
$15,804.19 
Reserve and Former 
Results. 
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Or “3B” 

To continue the sum of the reserve and 
accumulated surplus results which may 
be apportioned, as paid-up participating 
insurance, payable at death, and draw 
an annual income for life of 3% per cent. 
of the total amount. 


Equivalents for 
Reserve and Former 
Results. 
B. 3. $15,804.19 
At Death, and 
8. $553.14 
Life Income. 


poojsaepun 


"a 4 


se 


Or “co” 

To convert the surplus results which 
may be apportioned into paid-up partici- 
pating insurance, payable, in case of 
death, in gold coin only, and continue the 
principal sum payable at death in Bonds 
by payment of the original premium only 


$23,188 
At Death. 


$10,247 

Former Results, or 
. $1,422.33 

Life Income, and 
$10,000 

At Death. 


Or “Dp” 

To draw the surplus results which may 
be apportioned, in gold coin, or as an 
equivalent life income, and continue orig- 
inal insurance, participating in dividends, 
by payment of original premium, 


Or “E” 
To buy a one-year deferred income 
with the total reserve and the surplus 
results which may be apportioned. 
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E, 6. $2,193.79 


Life Income 
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\cross the heading of the Illustration were stamped these words: 
“The accompanying figures are correct as an illustration adopted 
. r ~ ~ ” 
from the past experience of the company. W. J. Easton, Scty. 
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Plaintiff survived the 20-year policy period, and paid the last annual 
premium, amounting to $582.90, on February 13, 1916. On the 25th day 
of March, 1897, the policy with the consent of the company, was as- 
signed by the insured to his children “share and share alike.” The bene- 
ficiaries under it elected to exercise option ‘‘A” on the “Adapted Illustra- 
tion,” and to accept the cash value of the reserve and the surplus due 
upon the policy, and they brought this action on March 20, 1917, against 
defendant, to recover of it $15,804.19, which they alleged was the total 
amount of the reserve ($5,557.19) and the surplus ($10,247) to which 
they were entitled under what they alleged was the contract as contained 
in the “Adapted Illustration.” 

The right to the recovery is bottomed in the petition on two grounds: 
(1) That according to an equitable, fair, and just settlement, the “sur- 
plus” due to the policy sued on amounted to $10,247, as stated in the 
“Adapted Illustration”; and (2) that whether so or not, the “Adapted 
I}lustration” was an obligatory contract on the part of the defendant that 
the “surplus” due to the policy would amount to that sum at the expira- 
tion of the 20-year period. It is admitted by both parties that the ‘“re- 
serve” to which the policy was entitled upon the payment of the last pre- 
mium was $5,557.19; so that the only item about which there is any con- 
troversy is the one representing the amount of surplus to which the bene- 
ficiaries are entitled under the option which they elected to exercise. The 
answer denied both grounds, and set out, at great length, the method by 
which “surplus” due to policy holders is accumulated by the company in 
which they are insured, and stated that, according to that method, which 
it was alleged was equitable and just, and the one adopted by defendant, 
the amount of surplus due to the policy sued on was only $4,818.93, 
which, added to the guaranteed reserve of $5,557.19, made a total sum 
of $10,376.12, which sum it tendered into court in full settlement of the 
amount due under the option which plaintiffs had elected to exercise. It 
also alleged that, if the “Adapted Illustration” had the binding contract- 
ual effect, as contended by plaintiffs, it was violative of the provisions of 
section 656 of the Kentucky Statutes, and of a similar statute of New 
York, the home of defendant, and was therefore against public policy, 
and void. There was also a plea of limitations in answer to that part of 
the petition alleging fraud in the representations made in the “Adapted 
[llustration,” since it was therein alleged that “the accompanying figures 
are correct as an illustration adopted from the past experience of. the 
company,” as signed by its secretary, was false, and intended to deceive 
the insured at the time he contracted for and accepted the policy. The 
tender of $10,376.12 was paid to and accepted by plaintiffs, but without 
prejudice to their right to prosecute the action to recover the balance 
claimed to be due them. Appropriate pleadings made the issues, and 
upon trial the case was submitted to the court, and tried as an equity ac- 
tion, upon extensive proof taken by depositions, and judgment was ren- 
dered dismissing the petition, to reverse which plaintiffs prosecute this 
appeal. 

It is manifest that ground 1, relied on for a recovery, embraces simi- 
lar contentions to those made in the case of Miller v. New York Life Ins. 
Co., 179 Ky. 246, 200 S. W. 482, and ground 2, also relied on, is based 
upon the principles announced in the case of Forman v. Mutual Life Ins. 
Co., 173 Ky. 547, 191 S. W. 279, L. R. A. 1918F, 330, Ann. Cas. 1918E, 
880, which counsel for plaintiffs insist are decisive of this case, since it 
is claimed the facts, as contained in the two cases, are substantially anal- 
ogous. 

Before entering into a discussion of or a determination of the re- 
spective contentions, we deem it proper to take a brief notice of what 
constitutes the “reserve” and the “surplus” due to insuranée policies of 
the character and kind involved here. In fixing the net premium to be 
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paid by the policy holder, two facts are assumed; one, that the policy 
holders at each age will die precisely so many each year no more and no 
less, which estimate is made on some specified mortality table such as 
the American Experience Table, and that the company will earn on the 
calculated premium the specified rate of interest assumed, which in this 
case was 4 per cent. If the facts assumed as a basis for that calculation 
would always prove to be exactly true, there would never be any excess 
above the accmulations of the net premiums according to those calcula- 
tions and which calculated premiums constitute the “reserve.” But, the 
net premium is increased by fixing the amount of it above the exact cal- 
culations for reserve accumulation, so as to provide for expenses, taxes, 
agents’ commissions, idle money, lower rates of interest than assumed in 
the calculation, excess death losses because of epidemics, and perhaps 
other contingencies, and in order to provide for all of them an arbitrary 
amount is added to the exact cost calculation (the “reserve”), which ad- 
dition is called in insurance parlance “loading” of the premium; and that 
amount is fixed according to past experience in dealing with the contin- 
gencies as nearly accurate as possible. It frequently happens, however, 
that more than the interest rate calculated on is earned, and fluctuations 
in expenses, taxes, and other factors of the calculation may reduce those 
items below their estimate in the “loading,” while deaths of policy holders 
by careful medical examination may not occur as early as calculated in 
fixing the net premium. Again, some policies may lapse and surviving 
policies get the benefit of surplus due to the lapsed ones, and from these 
various sources and uncertain factors the “surplus” to which a policy is 
entitled is derived. Irom this brief statement it will at once appear that 
no exact calculation can be made of the amount of surplus due in the 
future to a particular policy. The best that can be done is to gauge 
future results by the past experience of the company, and if conditions 
throughout the future period prove to be the same as those for a similar 
period in the past an approximate calculation of the surplus might be 
made. 

Dividend policies are of different classes; some of them allow, by 
agreement, a distribution of the dividend annually, and they are called 
annual dividend policies; while others defer the right to appropriate the 
dividend or surplus to an agreed period, some 5 years, some 10 years, 
some 15 years, and others 20 years, as was agreed in the policy sued on 
herein, and they are called “deferred dividend policies.” In deferred 
dividend policies it is usually stipulated that the insured is not entitled to 
any part of the surplus, or dividend, until the expiration of his dividend 
period, whatever that may be, and if he dies, and his policy should be 
paid within that time, the accumulated surplus or dividends accumulated 
on his policy is lost, and goes to augment the dividend fund to be ap- 
plied to other policies of that class, which survive the dividend period. 
The same result is sometimes true with reference to lapsed or surrendered 
policies, but that source of augmentation of the surplus has been largely 
curtailed in latter years by statutory provisions for paid-up insurance. 

With these briefly stated and general preliminary observations we 
will now return to a consideration of the two grounds upon which a re- 
covery is sought; and in disposing of them we have concluded to not en- 
ter into details concerning the evidence, since it is of an exceedingly com- 
plicated nature, and its recitation and detailed consideration belongs more 
to a thesis on the scientific method of conducting life insurance, rather 
than a place in a court opinion involving only an issue of fact between 
litigants. 

[1] 1. The Maddox policy belonged to a small separate class or 
group of policies, eight in number, which were alike as to the age of the 
insured, the kind of policy, and the amount of premium paid, as well as 
year of issuance. By a series of calculations involving intricate actu- 
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arial figures, in which the factors hereinbefore mentioned were considered, 
it was determined what was the actual annual dividend scale according 
to the experience of the company, for dividend policies each year on each 
$1,000 insurance, and each policy of the class to which Maddox’s be- 
longed, received its proper application or apportionment of the amount 
of surplus so calculated on each $1,000 of insurance held, and such an- 
nual dividends were set aside and put at compound interest until the ar- 
rival of the full dividend period of his policy, and the amount of surplus 
due to it at that time, under the calculation so made, was $4,818.93, the 
amount tendered and acknowledged to be duie by defendant. Such classi- 
lication was approved by this court in the Miller Case, in which it was 
also held that the calculation of the amount of surplus due to the policy 
there involved, and the company’s method of arriving at it, were just 
and equitable to the policy holder. The only difference between the 
method there involved and the one applied here is that defendant in that 
case waited until the expiration of the deferred dividend period to ap- 
ply its average experience to the various classes or groups of policies, 
while in this case the defendant made its calculations each year and ap- 
plied its average ration to the classes or groups each year. 

We can see no material difference between the two methods em- 
ployed. Each of them gives to the policy holder, entitled to participate 
it the surplus at any period under the provisions of his policy, the full 
benefit of all of the factors and elements entering into the accumulation 
of the surplus, and each of them invests the accumulated surplus at com- 
pound interest, and there has not been pointed out to us any substantial 
difference whereby the method employed by defendant in this case would 
result in the accumulation of any less surplus than the one employed in 
the Miller Case. That the calculations on the Maddox pclicy were cor- 
rectly made in accordance with the above method is abundantly estab- 
lished by the testimony, and indeed does not seem te be seriously ques- 
tioned, since the chief contention on this appeal, as we gather it from 
appellant's brief, concerns the action of the court in denying ground 2. 
relied on for a reversal. But, whether correct as to the effect of the 
testimony or not, we think it is sufficient to leave no room for discussion 
concerning the propriety of the tinding of the court that ground 1 was 
not proven. On the contrary, we are convinced that defendant computed 
the surplus due to the Maddox policy, not onlv upon a sound, equitable 
basis, but that there was allotted to it and tendered into court all of the 
surplus that was due under the policy sued en, unless ground 2 is up- 
held. 7 

[2] 2. Under this ground it is insisted: (a) That the “Adapted Il- 
lustration,” which it is conceded became a part of the contract, unequiv- 
ocally bound and obligated the defendant by the agreement, which it is 
alleged to contain, to pay Maddox, at the end of the 20-year. dividend 
period which his policy was to run, should he elect to accept its then 
cash value, not only the guaranteed “reserve,” but likewise the sum of 
$10,247 as the agreed surplus due thereon; or if not, (b) that the Illu- 
stration guaranteed, and thereby created a contractual obligation, that the 
sum mentioned as surplus was that which would be due on the Maddox 
policv, according to defendant’s “actal experience in policy results of 
the past,” when, as alleged, it had no such experience, and the statement 
with reference thereto was false, and it is now estopped tq deny its falsity. 


That contention (a) cannot be true as shown on the face of the Il- 
lustration by the statement that the item of $10,247 placed therein as 
estimated surplus, “is to be understood as a sum adapted for purposes 
of general illustration only, * * * and not as pledged hereby in fu- 
ture settlements.” The quoted statements ferm as much a part of the 
entire Illustration as does anything else contained in it, and there is 
nothing appearing in the case creating any equity in plaintiffs which 

I——Vol. LIX 
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would authorize us to disregard them. We have not overlooked the fact 
that in the Forman Case the heading of the illustration contained a simi- 
lar but less prominent and less emphasized statement, but the insured in 
that case, according to his testimony, which was fortified by the agent 
who solicited his policy, demanded that the sum represented as the ac- 
cumulated surplus on his policy should be guaranteed by the company, 
and according to the testimony in that case he refused to take out or ac- 
cept the policy without such guaranty. The insured in this case made no 
such demand at the time of procuring his policy; nor does he say that 
he took it relying on obtaining the specific stm mentioned in the I]lu- 
stration at the end of his policy period. He does say that— 


“He (the agent) said so many things I don’t know whether I could 
recall all of them or not, but I anticipated that there would be a good 
deal coming to me or my family at my death, if that should occur be- 
fore the expiration of the 20 years.” 


He was asked, “Did he (the agent) tell you about an option you 
would have at the end of the 20 years?” and answered, “There was some- 
thing said about it that was satisfactory; | don’t remember just how he 
counted it.” He was then asked if he would have taken the policy “but 
for the option that you understood you were to have to get this money 
at the end of the 20 years?” His first answer was, “That was my idea,” 
and, on the question being repeated, he answered, “I would not.” Evi- 
dently the last answer, when read in connection with what immediately 
precedes it, referred to the “good deal coming to me or to my family 
at my death,” because on being asked why he was induced to take the 
policy he said, “Because | thought it was a good investment according to 
his talk.” 

But, however that may be, the Illustration involved in the Forman 
Case bore a much greater resemblance to a contractual obligation than 
is contained in the J]lustration involved in this case. In that case the esti- 
mated surplus due the insured at the end of his policy dividend period. 
and which he sought to recover in the suit under the option which he 
selected, was put in the Illustration as “$996.06 cash surplus”; while in 
the illustration involved in this case the item of $10,247 over which the 
contention arises, is put down as “$10,247 former policy results,” and it 
is placed immediately under the item of $5,557.19, which is stated to be 
“reserve guaranteed.” It will thus appear that the deceptive language 
found in the Forman Illustration is wanting in the Maddox Illustration, 
since in the latter attention is sharply drawn to the reserve which is 
“guaranteed,” and to the item of surplus immediately thereunder, which 
purports to be only “former policy results.” 


[3-5] Insurance contracts are like all other contracts, and should be 
construed by the same rules, i. e., that, where the language employed is 
not ambiguous, it should be given its ordinary meaning, so as to carry 
out the intention of the parties in making it, and in arriving at that in- 
tention all parts of the contract should be considered; but, with reference 
to insurance contracts, if the language is that employed by the company, 
and is susceptible to two meanings, that one will be adopted which is 
more favorable to the insured. The language of the Illustration here is 
not ambiguous at all, and is susceptible of but one meaning, which is 
precisely the one it says, to the effect that the amount of surplus inserted 
in it is not guaranteed and is not pledged in future settlements, but is 
used as an example, attached for purposes of general illustration only. 
Maddox does not claim that he was deceived by that language, and the 
case really gets down to the proposition that we are asked to presume, 
from the disparity between the actual results and the estimated results, 
that he was deceived, which we feel we are unauthorized to do. We there- 
fore conclude that insistence (a) is not sustained, and is without merit. 
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[6] But, under insistence (b), it is contended that the evidence shows 
that the statement in the Illustration that the item of $10,247 was “based 
on actual experience in policy results of the past” was false, and, defend- 
ant having induced Maddox to accept the policy containing that false 
statement, it is now estopped to deny such falsity. Accepting the legal 
conclusions of counsel as true, we think they are incorrect in assuming 
that the statement was false. The falsity of that statement is sought to 
be established from the fact that the defendant, in 1897, when the Mad- 
dox policy was issued, had not written any 20-year dividend policies prior 
to 1886, and that it thus had only 10 years experience with such policies, 
and therefore the statement could not be based on actual past policy 
experience. Jt is true that the particular character of deferred dividend 
policies were not written by defendant prior to 1886, but since 1866 it 
had issued annual dividend policies and deferred dividend policies of 5, 
10, and 15 years, each of which was for a period shorter than the Maddox 
policy, and it therefore had more than 20 years’ experience with deferred 
dividend insurance prior to the issuing of the Maddox policy. And since, 
as we have seen, one of the accepted methods of calculating the surplus 
is to ascertain the amount of dividend due to the policy each year, we 
fail to see wherein the company was not authorized to make the com- 
plained of statement, if, as a matter of fact, it accorded with its experi- 
ence touching dividend policies, or narrowed, if you please, to deferred 
dividend policies extending over a period of 20 years immediately prior 
to 1897, when the policy in contest was issued. 

If defendant should be confined, as a period upon which to base its 
past experience, to the 10 years immediately preceding the Maddox pol- 
icy, and estimating the next 10 years according to that experience (which 
it is shown is a most uncertain and unreliable course), it was not justi- 
fed in making the statement in the Illustration with reference to its past 
experience; but, when the experience as to dividend policy results for 
the 10 years immediately prior to 1886 is combined with the company’s 
experience as to such results for the succeeding 10 years, up to 1897, 
it is clearly shown that the Maddox policy would have earned, according 
to that experience, slightly more than $10,247, the amount stated in the 
I}lustration as being the result of defendant’s past policy experience. It 
is so shown that the testimony of defendant’s actuary, and witness Bul- 
lock, introduced by plaintiffs, does not contradict the company’s actuary 
on that issue. His testimony only refutes the idea that the surplus would 
amount to the sum contained in the Illustration if based only on the pol- 
icv results for the 10 years immediately preceding the taking out of the 
Maddox policy, and does not take into consideration the experience of 
the company with deferred dividend policies for the 10 years prior to that 
time, and which was necessary to complete the full period of 20 years’ 
experience. If, however, the testimony supporting the accuracy of the 
statement concerning the company’s past experience was less convincing, 
we have the finding of the court upon that issue, and we can safely say 
that it is not against the preponderance of the testimony with reference 
thereto. We might add before closing that no such issue as just dis- 
cussed was involved in the Forman Case, and this furnishes another ma- 
terial difference between it and this one. 

l‘inding no error prejudicial to plaintiffs’ substantial rights, the judg- 
ment is affirmed. 
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THE MACCABEES v. WILBUR et at. (No. 26.) 
(Supreme Court of Michigan. Dec. 21, 1921.) 


185 Northwestern Reporter, 744. 


INSURANCE—BY-LAWS REQUIRING WRITTEN REQUEST FOR 


CHANGE OF BENEFICIARY ON FORM PROVIDED ON CER- 
TIFICATE NECESSITATE WRITTEN REQUEST, THOUGH 
NONE CONTAINED IN CERTIFICATE; MEMBER AWAIT- 
ING BLANK FORM OF CHANGE OF BENEFICIARY HELD 
NOT TO HAVE MADE CHANGE BEFORE HIS DEATH. 


Under fraternal benefit association by-laws, requiring written re- 


quest for change of beneficiary in the form provided on the member’s 
certificate, where a member whose certificate did not contain such form 
because issued by other association which had been taken over by the ex- 
isting association, on application for change of beneticiary without writ- 
ten request, was told to keep policy and that blank form would be mailed 
to him, equity will not hold change to have taken effect at the time oi 
member’s death before he had received blank forms on the ground that 
compliance with by-laws was impossible, since the member should have 
made written request, notwithstanding absence of a form in his certili- 
cate, 


(For ether cases, see Insurance, Dee. Dig. $ 784[1, 2].) 


Appeal from Circuit Court, Lapeer County in Chancery; William |. 


Williams, Judge. 


Bill of interpleader by The Maccabees, a domestic corporation, 


against Joseph Wilbur, Clyde Wilbur, Irwin Wilbur, and Florence Wil- 
bur. Decree for the first three abovenamed defendants, and defendant 
llorence Wilbur appeals. Affirmed. 


\rgued before Steere, C. J., and Moore, Wiest, Fellows, Stone, Clark, 


Bird, and Sharpe, JJ. 


NORTHERN ASSURANCE CO. OF MICHIGAN vy. KELLY e1 


iB 


Theo. D. Halpin, ef Lapeer, for appellant. 
Bb. I. Reed, of Lapeer, for appellees 


\L 


(No. 147.) 
(Supreme Court of Michigan. Dec. 21, 1921.) 
185 Northwestern Reporter, 782. 
INSURANCE—FAILURE TO STATE IN APPLICATION FACTS 
STATED TO SOLICITING AGENTS HELD IMMATERIAL. 


In view of Comp. Laws 1915, § 9305, providing that one soliciting 


an application for life insurance shall in any controversy between insured 
or his beneficiary and the insurer be regarded as the latter’s agent, if the 
insured told soliciting agents of a previous serious operation, /icld, that 
failure to state in the application the facts as to such operation was im- 
material. 


(For other cases, see Insurance, Dec. Dig. § 379[4].) 
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FY FINDING 
REPRESENT- 


Ss 


2. INSURANCE—EVIDENCE HELD TO JU 
ER’ 


THAT INSURED HAD INFORMED INSUR 

ATIVES OF FORMER OPERATION. 

In insurer's action to cancel a life policy, evidence field to justify the 
chancellor in finding that the insured had told the company’s soliciting 
‘epresentatives about a former surgical operation and a former illness. 

(For other cases. see Insurance. Dec. Dig. § 665[3].) 


3. INSURANCE—PRIOR SURGICAL OPERATION AND ILLNESS 
OF WHICH INSURER CLAIMED NO NOTICE HELD SHOWN 
BY EVIDENCE NOT TO HAVE CONTRIBUTED TO DEATH 
FROM PNEUMONIA. 
In an insurer’s action to cancel a life policy defended on the ground 
insured’s failure to notify insurer in his application of a previous 
surgical operation and illness, evidence /eld not to indicate that the ope- 
ration which was for stomach trouble, and the subsequent illness, which 
resulted in vomiting a Murphy button used in the operation, contributed 
in any degree to insured’s death from acute lobar pneumonia. 


r 
S 


(For other cases. see Insurance. Dec. Dig. § 665[3].) 


Appeal from Circuit Court, Allegan County, in Chancery; Orren S. 
Cross, Judge. 
Suit by the Northern Assurance Company of Michigan against Mabel 
\nn Kelly and the administrater of the estate of George W. Kelly, de- 
‘eased, to cancel a life insurance policy in which a cross-bill to recover 
n the policy was filed. From a decree in favor of the defendants, plain- 
tiff appeals. Decree affirmed. 


Argued before Steere, C. J., and Moore, Wiest, Stone, Clark, Bird, 
ind Sharpe, JJ. 


Fred H. Aldrich and Geo. E. Leonard, both of Detroit, for appel- 
lant 
Marvin J. Schaberg, of Kalamazoo, for appellees. 


Moore, J. This is a bill filed for the purpose of securing the cancella- 
tion of a policy of insurance upon the life of George W. Kelly, deceased, 
upon the ground that untrue statements were made in the answers to ma- 
terial questions contained in his application for insurance. The defend- 

filed an answer in the nature of a cross-bill, in which it was averred 
that true statements were made to the agents of the plaintiff when the 
ipplication was made, and asking for affirmative relief. From a decree 

favor of the defendant the case is brought here by appeal. 

[1] It is the claim of the plaintiff that the insurance policy is void 

* the reason that George W. Kelly made false and fraudulent answers 
to certain questions in the application, in that he failed to state that he 
had a serious operation in 1902, and that he had stomach trouble in 1912. 

It is the claim of the defendants that even though the answers were 

t correct in the application, the facts were communicated to the agents 

the plaintiff, and that the policy is therefore valid and should be paid 
full. 

It is admitted that George W. Kelly had a serious operation in 1902, 

and that he had stomach trouble in 1912 when he vomited up a Murphy 
utton used in the operation in 1902. 
_ In March, 1919, T. R. French, who descrited himself in the applica- 
tion general agent, accompanied by L. Prager, visited the home of Mr. 
Kelly for the purpose of selling him life insurance in the plaintiff com- 
pany. Upon the trial Mr. Prager, who was a witness for the plaintiff, 
described himself : 
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“Q. And what was your business with the Northern Assurance Com- 
pany at the time this insurance application was written? A. I was agency 
supervisor. 

“Q. Agency supervisor. What were your duties? A. My duties 
were to keep the agents happy by working with them and closing busi- 
ness for them; those were my general duties, calling up them from time 
to time. 

“Q. You had charge, then, of all the different agents in this com- 
pany? A. I wouldn't go so far as to say that, no. There were some 
that didn’t come under our supervision at all. 

“Q. How many? A. Not a great many; I don’t know exactly. * * * 

“Q. Tell us, generally speaking, who you had supervision over? A. 
Generally speaking, the agents that required attention, closing business 
for them. 

“Q. How many? A. Quite a few. 

“Q. How mary? A. I will say approximately 12 or 15. * * * 

“A. I close both difficult cases and others also. When I went and 
called upon a man, it was generally understood he took me to everything 
we had interviewed both easy marks, so called, and hard ones. I am not 
an expert, so to speak, so I have to have an easy one once in a while to 
kind of make the law of average.” 

After Mr. Prager and Mr. French had urged Mr. Kelly for nearly 
an hour to take insurance, Mr. Prager doing most of the talking for the 
company, Mr. Kelly consented to make an application, and one was writ- 
ten out by Mr. Prager and signed by Mr. Kelly. Mr. Prager and Mr. 
French testified that the answers to the questions were written in the 
application just as Mr. Kelly made them. 

Mrs. Kelly and two neighbor women were where they heard most of 
the conversation between Mr. French, Mr. Prager, and Mr Kelly 

Mrs kelly testified in part as follows: 

“OQ. When did you first see Mr. French, the agent of the Northern 
Assurance Company who testified in the case? A. They called to our 
place about 6:30 on the evening of March 25th, and at that time Mr. 
Kelly was in Holland. * * * Mr. French asked me if I was Mrs. 
Kelly, and J said I was, and he said ‘We are from the Northern Assur- 
ance Company,’ and I said, ‘Mr. Kelly was not in, but he will be back 
on the 7 o'clock car. * * * A. They came back very shortly after 
Mr. Kelly returned. He was in the kitchen having lunch at that time. 

“Q. Just tell the court, if you will, what transpired and what con- 
versation you heard between your husband George Kelly and either or 
both of these insurance agents. * * * A. By that time he came into 
the dining room. 

“OQ. What did Mr. French say? A. He said, ‘Well’—I think he 
called him George. He said, ‘How about this?’ George said, ‘I don't 
believe I can take it out, I am under heavy expenses right now,‘ and 
furthermore he had had an operation. 

“Q. And did he say what the operation was for? A. He went on 
and discussed the operation as he always did when he would speak of 
it; he would always go into details. 

“Q. Did he say anything at all about the effects of the operation? 
\. Nothing more than that the Murphy button didn’t pass. * * * A. 
He went on and said he had had this operation, and Mr. Prager asked 
him how long ago that operation was, and he said 17 years. They went 
on to state— 

“Q. ‘They,’ which one was that? A. Mr. Prager done the talking, 
and he said anything after 10 years was the same as no operation at all; 
the company accepted the risk after 10 years. 
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“Q. How long did this conversation last, how long were they talk- 
ing? A. They were there maybe an hour to an hour and a quarter, may- 
be an hour and a half. 

“Q. State how long they were discussing this operation, if you re- 
member? A. Oh, a good half hour. 

“Q. State, if you will, what George said to them, if anything, with 
reference to the Murphy button not passing and being coughed up? 
A. He went on and told them about he had had a sickness; he told them 
of the sickness in 1912.” 

On the cross-examination she testified, in part: 

“Q. That is all so far as that is concerned. Now, who first brought 
up the question of any operation? A. Mr. Kelly did. 

“Q. What did he say, give me his words? <A. He said that he had 
had an operation. 

“Q. Just say it the same as if you are talking. ‘I have had an ope- 
ration, is that what he said? A. He said, ‘I have had an operation,’ and 
they said, ‘How long ago was it?’ and he told them 17 years ago. * * * 
He said that the operation was on the stomach and that he had made a 
full recovery of it and the operation itself was a perfect success, but 
he was leading the insurance company on, or the agents, not to force 
him to take this insurance, because he didn’t feel he was able to take it, 
and they were leading him on he was a fit subject to take it. 

“Q. State anything else he said about his health at any time before 
this examination? A. He went on and told them he had had a sickness 
in 1912 from the operation. 

“Q. How is that? A. He went on and told them he had had a sick- 
ness from the operation in 1912. 

“Q. What did he say about the sickness in 1912? A. Hemorrhage. 

“Q. I know, but I want to know what he said about it. A. He went 
on to tell that the Murphy button was used, and he always discussed this 
Murphy button as a—well, he felt proud of it; if he told anything, he 
went into the full details. 

“Q. Now, as a matter of fact, wasn’t you drawing conclusions as to 
what he said from the fact he always did talk that way? A. No, sir; I 
was standing right there. * * * He went on and told them he had 
had this operation of the stomach; it was caused by a bone of a pork 
chop, as | remember. 

“Did your husband say anything to Mr. French or Mr. Prager about 
the pork chop? A. I don’t know as he did about pork chop, but he told 
of the ulcer and making the new connection in his stomach with the 
Murphy button, and they went on to question him— 

“Q. What did they say to him about it? A. They asked him how 
long ago it was, and he told them it was in 1902 he had had this opera- 
tron. 

“Q. He told them he had fully recovered from it? A. Yes, sir. 

“Q. Anything else said about it? A. Nothing more than he had had 
a slight attack of hemorrhage caused from the Murphy button being re- 
moved. . - 

“QO. He told them he had had a slight attack of hemorrhage? A. 
Yes, sir. 

“QO. That was in 1912? A. Yes, sir.” 

The two neighbor women confirmed in substance the testimony of 
Mrs. Kelly. ; 

After the testimony was taken on the part of the defendant, Mr. 
Prager was recalled. We quote: : 

“Q. You have heard the testimony of Mrs. Kelly about what took 
place, you have heard the testimony of Mrs. Greenhalgh, you have heard 
the testimony of Mrs. Wilson, and you have heard the testimony of Dr. 





104 Insurance Law Journal. Vol. 59. | Feb., 1922 


House in which he directly contradicts your testimony, and you say that 
the testimony of all those four is untrue and what they said didn’t take 
place? A. I brand them as absolutely false in that.” 

It is the claim of the appellant that a decree should have been en- 
tered canceling the policy. We quote from appellant's brief: 

“It is the claim of the above-named plaintiff that the insurance com- 
pany issued its policy of insurance believing and relying upon the state- 
ments made in the application of the assured, that they were false and 
fraudulent, and that it was deceived thereby and that the same rendered 
the policy void at the election of the said company. There is no ques- 
tion but that said representations were false and they were material, as 
testified to by every physician who was called as a witness in the said 
cause, 

“While the agents denied that any statements were made in theit 
presence apprising them of the true state of the facts in reference to 
these matters, it is claimed upon the part of the company, that even if 
such statements had been made to these agents, the assured would not 
have been excused for making the false representations in his applica- 
tion, that these statements were made to aid the officers of the company 
in determining the question as to the insurability of the applicant, and 
that they would have a right to rely upon them and would not be bound 
by oral statements made to the agents of the company; that they em- 
ployed an examining physician who gave his opinion as to the insurability 
of the risk; that his opinion was based upon the examination, the ques- 
tions and answers contained in the application.” 

Counsel citing authorities which they claim sustain their contention. 

The question is not a new one in this state. Some of the cases in 
which a like question was considered will be mentioned later. 

Section 9305, Compiled Laws 1915, provides: 

“Any person who shall solicit an application for insurance upon the 
life of another shall, in any controversy between the assured or his bene- 
ciary, and the company issuing any policy upon such application, be re- 
garded as the agent of the company and not * * * — of the insured.’ 

In the early case of Temmink v. Metropolitan Life Ins. Co., 72 
Mich. 388, 40 N. W. 469, in an opinion written by Justice Campbell, it 
was held that where the agent put down answers that the appellant never 
made the insurance company was liable. 

In Haapa v. Metropolitan Life Insurance Co., 150 Mich. at page 471, 
114 N. Wi at page 382, 16 L. R. A. (N. S.) 1165, 121 Am. St. Rep. 
627, Justice Ostrander speaking for the court quotes with approval as 
follows: 

“The rule of North American Fire Ins. Co. v. Throop, 22 Mich. 146, 
is that— 

“‘Tf there has been no fraud and no concealment, but a full and 
frank statement of all the facts, and the insurer has framed the papers 
to suit himself, in view of all the circumstances, the law would justly be 
subject to the reproach of favoring deception and fraud, if the insurer 
was allowed to retain the premium, and at the same time repudiate the 
contract, for his own failure to make its recitals correspond exactly with 
the facts.’ 

“In that case it appeared that— 

“*The plaintiff claims that he gave the agent full information on 
the subject (of incumbrances), and insists that if there was any failure 
to mention it in the application, it was for reasons operating exclusively 
upon the mind of the agent, and not affecting his own action. We think 
evidence of these facts was competent. Its purpose was, not- to vary 
or contradict the contract of the parties, but to preclude the party who 
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had framed it from relying upon incorrect recitals to defeat it, when he 
himself had drafted those recitals, and was morally responsible for their 
truthfulness.’ 

“It is pointed out in the opinion that— 

“*Where the particular fact called for by an interrogatory is unim- 
portant, or nearly so, under the circumstances of the particular case, it 
is very easy for the assured to be led to suppose that such interrogatory, 
which he knows was prepared generally and for the purpose of meeting 
the cases in which it would be of practical importance, was not to be 
relied upon in his own case, and if the insurer himself, or his agent, 
drafts an answer to such interrogatory, in which he treats it as imma- 
terial and does not observe strict accuracy in his statement of facts, the 
assured might well suppose he would be thought captious and hypercri- 
tical if he should insist upon answers exactly correct, when the party 
seeking the information, and who alone was interested in it, was satis- 
fied with statements less accurate, and which, with full knowledge of the 
facts, he had written out to suit himself. ” 

Justice Ostrander made a review of the cases which had been de- 
cided by this court up to that time, and said: 

“The decisions of this court are not conflicting and must be read and 
considered together for the purpose of discovering and following the 
rule of law applicable to the question under consideration.” 

In Kane v. Detroit Life Insurance Co., 204 Mich. 357, 170 N. W. 
35, it was held, we quote from the syllabus: 

“4. Same—Notice—Estoppel. 

“If the insurance company, through its officers, had actual know!- 
edge of the fact that assured had been rejected by another company, a 
false statement in the application that he had never been rejected would 
hecome immaterial.” 

It was held the question was one for the jury. After that opinion 
was filed, the case was again tried. and a verdict and judgment was ren- 
dered in favor of the plaintiff. The case was brought here by writ of 
error. It is found in 214 Mich. 329, 183 N. W. 38. The judgment of 
the court below was affirmed. 

[2] There is nothing to indicate in the instant case that Mr. Kelly 
had any desire to mislead or defraud the insurance company. He did 
not seek the agent, but they sought him, and it required a good deal of 
urging by them before he would make application for the insurance. The 
chancellor found, and we think he was justified in finding, that Mr. Kelly 
told the representatives of the company about the surgical operation in 
1902, and about his vomiting up in 1912 the Murphy button. 

[3] The attending physician, who was called as a witness by the 
plaintiff, after describing the illness of Mr. Kelly in 1912, said: 

“Q. What was his condition when you last treated him in August 
of that year? A. August, 1912? 

“OQ. Yes. <A. I considered he was in pretty good condition when I 
dismissed myself. 

“QO. Was he still suffering from loss of blood? A. He was some- 
what anemic at that time, but his stomach was in pretty good condition. 
| was feeling good about his case because I thought at that time perhaps 
the cause of the hemorrhages had been removed by vomiting the button.” 

This doctor continued to know Mr. Kelly. 


“OQ. And you knew something of his life and habits, that is, that 
he was a man that worked and did ordinary manual labor? A. When | 
knew him at first, I think he was a chauffeur. I knew him as a man who 
(lid all kinds of labor, mental and physical; I think he did some book- 
Keeping. 
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Mr. Kelly died from acute lobar pneumonia. There is nothing in the 
record to indicate that the surgical operation of 1902 or the illness of 
1912 contributed in any degree to the cause of his death. 


The decree is affirmed, with costs to the defendant. 


SULLIVAN y. LADIES’ CATHOLIC BENEV. ASS’N. (No. 107.) 
(Supreme Court of Michigan. Dec. 21, 1921.) 


185 Northwestern Reporter 761. 


INSURANCE — BENEFICIARY HELD ENTITLED TO RECOVER 
UNDER CONSTITUTION OF SUPREME COUNCIL OF BENE- 
FICIAL ASSOCIATION DESPITE NONCOMPLIANCE WITH 
RULES OF LOCAL BRANCH AS TO PAYMENT OF ASSESS- 
MENTS. 

In an action on certificate issued by a beneficial association, the con- 
stitution of the Supreme Council of which required that every member pay 
her assessment by the last day of each month, or stand suspended unless 
paid before the first regular branch meeting thereafter, but required that 
any suspended member be reinstated at a regular meeting of the branch at 
any time within three months on payment of all assessments and dues, and 
a small fine, the beneficiary of a member, for whom an attempt was made 
to pay an assessment within 15 days after it became due by leaving it with 
the secretary, who retained, and did not offer to return, it until the trial, 
could recover, though the constitution of the local branch prohibited the 
secretary from receiving payments unless tendered at a regular branch 
meeting, where the secretary testified that, when insured’s name was read 
at a regular meeting as being in arrears, as was required by the constitution 
of the local branch, a member vouched for her, and her name was taken 
from the suspended list, as was the custom, and that she had received as- 
sessment dues at her house, the constitution of the Supreme Council con- 
trolling that of the local branch, and the provisions of the latter being fre- 
quently disregarded. 

(For other cases, see Insurance, Dec. Dig. § 755[3].) 


Error to Circuit Court, Kent County; William B. Brown, Judge. 

Action by Abbie Wernette Sullivan against the Ladies’ Catholic Be- 
nevolent Association. Judgment for defendant, and plaintiff brings error. 
Reversed, and new trial ordered. 


Argued before Steere, C. J., and Moore, Wiest, Stone, Clark, Bird, 
and Sharpe, JJ. 


Grant Sims, of Grand Rapids, for appellant. 
J. T. & T. F. McAllister, of Grand Rapids, for appellee. 
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LANDRIGAN v. MISSOURI STATE LIFE INS. CO. (No. 16678.) 
(St. Louis Court of Appeals. Missouri. Sept. 19, 1921.) 


234 Southwestern Reporter 1042. 


1. INSURANCE—POLICY EFFECTIVE ON DELIVERY CON- 
TINUES FOR PERIOD THEREAFTER REGARDLESS OF 
DATE. 

A life insurance policy insuring for a term of one year, and thereafter 

on payment of the stated premium on a specitied date, which contained a 

clause that the insurance should not become effective until the policy was 

delivered and the premium paid, and which was not delivered until some 
time after the date of the policy, which was the date fixed for the annual 
payments, insures for the full period of one year from the date it took 
effect. 

(For other cases, see Insurance, Dec. Dig. § 175.) 


2. INSURANCE — GRACE RUNS FROM EXPIRATION OF TERM, 

NOT FROM DATE FOR PAYMENT OF PREMIUM. 

Where a life insurance policy taking effect on delivery, which was 
some time subsequent to the date of the policy, provided 31 days’ grace 
for the payment of a premium, the days of grace are to be counted from 
the expiration of one year from the delivery of the policy, not from the 
date the premium was payable under the terms of the policy which was 
one year after the date on the policy, since grace is used in contradistinc- 
tion to right as a time of indulgence granted, and there could be no indul- 
gence until after the expiration of the insurance as a matter of right. 


(lor other cases, see Insurance, Dec. Dig. § 349[1].) 


3. INSURANCE — AMBIGUOUS PROVISIONS CONSTRUED FA- 
VORABLY TO INSURED. 
If an insurance policy is fairly susceptible of two different consttuc- 
tions, the one will be adopted that is most favorable to the insured. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 


4. INSURANCE—ANTEDATING APPLICATION BY AGENT DOES 

NOT AFFECT TERM OF POLICY. 

Testimony by an insurance agent that he told insured he would ante- 
date the application for insurance so as to give insured the benefit of the 
rate at his previous instead of his subsequent birthday, and that the agent 
wrote such date at the bottom of the application, without proof that in- 
sured took any part in the discourse or that any agreement was made as to 
the expiration date of the policy, does not change the rule that the insur- 
ance continued in force for one full year from the day it took effect by 
delivery and payment of the policy. 

(For other cases, see Insurance, Dec. Dig. § 175.) 


5. INSURANCE—PENALTY IMPOSED FOR REFUSAL BASED ON 

CONSTRUCTION CONTRARY TO COURT DECISION. 

Where there was no controversy as to the facts regarding the bene- 
ficiary’s right to proceeds of a life insurance policy, but the refusal of 
payment was based upon a construction of the policy which was contrary 
to prior decisions of the state Supreme Court, it was proper to submit to 
the jury the question of allowing attorneys’ fees and damages for vexa- 
tious delay, under Rey. St. 1919, § 6337. 


(For other cases, see Insurance, Dec. Dig. § 668[1].) 
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6. INSURANCE—PREMIUM DEDUCTED AFTER DEATH DURING 

DAYS OF GRACE. 

Where insured died during the 31 days of grace permitted for the pay- 
ment of his second annual premium, the amount of such premium was an 
indebtedness to the company which should be deducted from the amount 
of the policy under its terms, 

(l‘or other cases, see Insurance, Dec. Dig. §$ 523.) 


7. INSURANCE —- UNDISPUTED DEBT TO COMPANY DEDUCT- 

ED, THOUGH IT DENIED ALL LIABILITY. 

In aw action to recover on a life insurance policy, the court, in direct- 
ing a verdict for the beneficiary, should deduct from the amount of the 
policy an undisputed debt owing to the company, though the company 
stood upon the defense alone that it was not liable for any amount under 
the policy. 

(lor other cases, see Insurance, Dec. Dig. § 666.) 


Appeal from St. Louis Circuit Court; Moses Hartmann, Judge. 

“Not to be officially published.” 

Action by Ellen M. Landrigan against the Missouri State Life Insur- 
ance Company. Judgment for the plaintiff, and defendant appeals. Re- 
versed and remanded, with directions to enter a judgment for plaintiff for 
a lesser amount. 


Jones, Hocker, Sullivan & Angert, of St. Louis, for appellant. 
Douglas W. Robert, of St. Louis, for respondent. 


Daves, J. Plaintiff, the widow of John A. Landrigan, brings this suit 
to recover as beneficiary in a life insurance policy taken out by the hus- 
band from the defendant company. The judgment of the trial court was 
for the plaintiff. Defendant appeals. 

The facts are undispued. The decision of the case rests upon the 
construction of the policy. The court below gave a peremptory instruction 
to the jury to tind for the plaintiff for the full amount of the policy, $2,- 
000, with interest from October 24, 1918, and authorized the jury to allow 
attorney fees and damages for vexatious delay. The verdict was for $2,- 
755, made up as follows: Amount due under policy, $2,000; interest, $55; 
damages, $200; attorney fees, $500, 

It is agreed that Landrigan, on the 12th day of September, 1917, ap- 
plied to the defendant company for a policy of insurance. He gave the 
date of his birth as February 15, 1876. The agent, James T°, Halley, who 
secured the application, testified that he told the insured at the time that 
by dating back the application to August 14, 1917, which was a date nearer 
to Landrigan’s forty-tirst birthday, he could save something on the annual 
premium. The exact testimony on this point we will later set out. 

The application was dated August 14, 1917. On September 12, 1917, 
the company issued the policy whereby the life of Landrigan was insured 
for $2,000, applying the rate on the age of 41 years. The policy was de- 
livered September 17, 1917, and the insured at that time signed the usual 
form receipt for same. 

The policy contained the following provisions : 

“This insurance is granted in consideration of the application herefor, 
a copy of which is attached hereto and made a part hereof, and of the 
payment in advance of sixty-eight and “/,. dollars, being the premium for 
the first year’s insurance under this policy ending on the fourteenth day of 
\ugust, 1918, which is term insurance. The insurance will be continued 
thereafter as whole life insurance uopn the payment of the annual premium 
of sixty-eight and “’/,,. dol'ars, on or before the fourteenth day of August, 
in every year during the continuance of this policy. 
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“* %* * Tf any premium is not paid when due, this policy shall cease 


and determine, except as hereinafter provided. 

“If any premium aiter the first is not paid on the date when due, this 
policy will continue in full force from said due date for the term of thirty- 
one days, which is the period of grace allowed hereunder, without interest 
charge, in the payment of any such premium.” 

The application contained the provision “that the insurance hereby ap- 
plied for shall not take effect until the first premium is paid and the policy 
delivered to and accepted by me during my lifetime and good health,” also, 
that the premiums shall be payable annually “after the first year.” There 
is a provision in the policy that the application and the policy togther shall 
constitute the entire contract. 

The insured died on September 26, 1918, without paying anything after 
the first annual payment. The annual premium for the policy at the age 
of 42 years on a $2,000 policy would have been $70.64, and by dating the 
application back to August 14th, the premium was $68.20. It was shown 
at the trial that demand had been made for the payment of the policy on 
October 24, 1918. The company insisted that the policy had lapsed because 
the second premium was not paid on the due date (August 14, 1918), nor 
within the 31 days after such date, and that notice had been sent to the 
insured to pay the premium. 

It is necessary that we have clearly before us the dates which are im- 
portant: August 14, 1917, application was dated. September 12, 1917, 
policy was issued. September 17, 1917, policy was delivered. August 14, 
1918, due date, as stated in the policy. September 14, 1918, 31 days from 
due date (as stated in the policy). September. 15, 1918, when year’s term 
insurance expired. October 16, 1918, 31 days from end of one year’s term 
insurance. September 26, 1918, insured died. 

The solution of this case rests in the answer to the questien: When 
did the period of 31 days of grace begin under this policy? If the term 
of grace began from and after the due date as written in the policy, that 
is, the date denominated ‘‘due date” in the policy, then, of course, it ended 
on th 14th day of September, 1918. If. on the other hand, it runs from 
the anniversary of the delivery date, then it ended October 17, 1918. The 
death having occurred on September 26, 1918, if the first hypothesis is 
correct, the insurance lapsed: if the latter is true, then the insured died 
within the days of grace and the policy was in force. 

It is apodeictical that if the premium was not paid when “due,” then 
the policy lapsed. It was due either at the time denominated as the due 
date on the face of the policy, or on the anniversary of its delivery to the 
insured with 31 days’ grace from such accepted date. 

[1] The plaintiff asserts that the application for the insurance, made 
a part of the policy, provided that the policy should not take effect until 
delivery, and since the policy was not delivered until September 17, 1917, 
the insurance continued until September 17, 1918, and for 31 days there- 
after. Landrigan having died on September 26, 1918, that therefore such 
death was within the reach of the policy, and relies upon the Missouri 
cases of Halsey v. Insurance Co., 258 Mo. 659, 167 S. W.. 951, and Stout 
v. Mo. Fidelity & Casualty Co., 179 S. W. 993, and upon other authorities 
which we will later discuss. 

The Halsey Case: In that case the application was dated May 24, 
1906. The policy was dated May 31, 1906, and delivered June 5, 1906 
There was a tender of the second premium by a brother of the insured on 
May 31, 1907. The insured died on June 5, 1907. The policy provided that 
the annual premium was “payable in advance on the 24th day of May.” 
The company had notified Halsey in writing that the second annual pre- 
mium would be due on May 24, 1907. Pertinent excerpts from that policy 
are as follows: 
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“The annual premium to be made payable in advance on the 24th day 
of May. 

“That if any premium on said insurance shall not be paid when due 
all prior payments shall be forfeited to the company except as provided for 
in its policy. 

“That all premiums on any policy issued on this application shall be 
annual premiums. 

“That failure to pay any premium * * * at the time same becomes 
due * * * shall render any policy issued upon this application void. 

“ok * * Hereby insures the life of Augustus C. Halsey * * * 
for a period of one year from the 24th day of May, 1906, and in considera- 
tion of the further payment in cash of $307.00, on or before the 24th day 
of May and every year thereafter. * * *” 

There was a clause in the policy that same should take effect upon its 
delivery and payment of the first premium. It was held, although the 
policy on its face provided that the annual premium was payable in ad- 
vance on the 24th of May, that the insurance beqan on the date of the 
delivery of the policy, to wit, July 5th, and on which date the first annual 
premium was paid, and that such policy ran and was in force for a full 
year thereafter, or until the 4th day of the next June, and that the tender 
made on the 31st of May was timely. Said Judge Woodson for the court 
in this case: 

“While this record discloses the fact that the application for the in- 
surance of the deceased was dated May 24, 1906, and that the premiums 
were payable upon that date, vet that was not all of the contract between 
the parties. The policy itself was just as important a factor in the agree- 
ment as was the application for the insurance. The policy was dated May 
31, 1906, but it was not delivered until June 5th of that year, which by its 
express terms was not to become effective until delivered, and the first an- 
nual premium paid, which was done on June 5, 1906. 

“Under the terms of this contract, which consisted of the application 
and the policy issued in pursuance thereto, the deceased was clearly in- 
sured for one full year from June 5, 1906, to the last minute of June 4, 
1997. That being unquestionably true, and the tendar made of the second 
premium by the brother of the deceased on May 31, 1907, while the policy 
was still in force and effect, was clearly made within the time agreed to by 
the parties, if the entire contract is to be considered as a whole. 

“Tf this is not true, then by parity of reasoning advanced by counsel 
for appellant, the policv was never in force, for the simple reason that the 
first premium was not paid on May 24, 1906, but was paid on the 5th of 
June, 1906, the date the policy, by its terms, went into effect. This very act 
of the parties, under the facts and circumstances in the case, puts a prac- 
tical construction upon the contract made and entered into between them 
namely, that each succeeding annual premium should be paid during the life 
of the policy, and thereby keep it in full force and effect for the period of 
time stated therein. 

“If this is not the true meaning of the parties then the appellant is 
driven to the conclusion that the deceased paid for full year’s insurance, 
but under the terms of the policy he was only entitled to about eleven and 
one-half months of insurance, 

“This, nor any other court, should allow an insurance company to thus 
stultify itself after taking the premium for a full year, and then escape 
liability by interposing the technical question that by the application for 
the policy the insured agreed to pay the premium long before it was due.” 

In the Stout Case, the court considered a policy which stipulated that 
same should become effective at 12 o’clock noon, on the date of its delivery. 
The delivery was made June 4th, but the policy provided that payments 
must be made in advance on July Ist and on the first day of each month 
thereafter, and it was to remain in ferce only so long as the remiums were 
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paid in advance on the first day of each month. The insured paid the pre- 
mium on July Ist and August Ist, but the September Ist premium was not 
paid. The insured died before noon on September 4th. This court, through 
Judge Nortoni, said that the policy must be construed as taking effect on 
June 4th, which was the date of the delivery of same, notwithstanding the 
specific provision in the policy that the premium should be paid on the first 
day of the month, and that. the insurance was for 30 days from the date 
of the delivery of the policy, and rejected the requirements in the policy 
that the premium should be paid on the first day of each month, resting the 
decision upon the Halsey Case. It was the court’s view that the insured 
had paid for one month’s insurance from August 4th, and was therefore 
insured up until September 4th, notwithstanding the due date as written in 
the policy. 

It is clear from these two Missouri authorities that the Landrigan 
policy did not become effective on August 14, 1917, but began on the date 
of delivery, September 17, 1917, and had the insured died within one year 
of September 17, 1917, the beneficiary certainly would have been entitled 
to the insurance, because the insured had paid for one full year’s insurance 
from September 17, 1917. This seems to be conceded by appellant. The 
cases cited on this point all run back to McMaster v. New York Life Ins. 
Co., 183 U. S. 25, 22 Sup. Ct. 10, 46 L. Ed. 64 (reversing New York Life 
Ins. Co. v. McMaster, 87 Fed. 63, 30 C. C. A. 532, opinion by Judge San- 
born), either as following or as distinguishing it. 

In that case the applications were dated December 12, the policies De- 
cember 18, and were delivered December 26, 1893. The policies contained 
the clause that same should become effective on delivery and payment of 
the first premium. They contained a provision for one month’s grace. 
The insured died January 18, 1895. He failed to pay the second premium. 
The insurance company refused to pay because the insured had failed to 
pay the premium within 30 days after December 12th, the “due” date speci- 
fied in the policies. There was, however, an element present in that case 
which is not now before us. In the McMasters Case the company’s agent 
interpolated in the application without the authority of the applicant a re- 
quest that the policy be dated the same as the application, and when the 
policies were delivered to the insured the agent made certain untrue rep- 
resentations to him. But in passing upon that case. Chief Justice Fuller 
reasoned closely to the principle involved in the case at hand, in the fol- 
lowing language (183 U. S. loc. cit. 40, 22 Sup. Ct. 16 [46 L. Ed. 64]): 

“Each of these policies recited that it was made in consideration of the 
written application therefor, which was made part thereof, and of the pay- 
ment in advance of an annual premim of $21, ‘and of the payment of a 
like sum on the twelfth day of December in every year thereafter during 
the continuance of this policy.’ 

“Does this latter provision require payment of an annual premium dur- 
ing the year already secured from forfeiture by payment made in ad- 
vance? 

“May not the words ‘in every year thereafter’ mean in every year 
after the year, the premiums for which have been paid? Or, in every year 
after the current year from the date of the policy? 

“At all events, if the payment in advance was a payment which put 
in force a contract good for life, determinable by nonpayment of subse- 
quent premiums, and this first payment was payment of the premiums for 

year, could the requirement of payment of a second annual premium 
within that year be given greater effect than the right to cancel the policies 
from January 18, 1895, if such payment were not tendered until after the 
lapse of thirteen months from December 12, 1893? 

“To hold the insurance forfeitable for nonayment of another premium 
within the year for which payment had already been fully made would be 
to contradict the legal effect under the applications and policies of the first 
annual payment. Clearly, such a construction is uncalled for, if the words 
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‘the twelfth day of December in every year thereafter’ could be assumed 
to mean in every year after the year for which the premiums had been paid. 
But if not, taking all the provisions tegether, and granting that the words 
included December 12, 1894, nevertheless it would not follow that for- 
feiture could be availed of to cut short the thirteen months’ immunity from 
December 18, 1893, as the premiums had already been paid up to December 
18, 1894. And the compny could not be allowed, on this record, by making 
the second premiums payable within the period covered by the payment of 
the first premium, to defeat the right to the month of grace which had 
heen proffered as the inducement to the applications, and had been relied 
on as secured by the payment. * * * 

“The truth is the policies were not in force until December 18, and as 
the premiums were to be paid annually, and were so paid in advance on 
delivery, the second payments were not demandable on December 12, 1894, 
as a condition of the continuance of the policies from the twelfth to the 
eighteenth.” 

In the case of Prudential Ins. Co. v. Stewart, 237 Fed. 70, 150 C. C. A. 
272, A, L. R. 766, the application was made on February 2d, but bore the 
date February 19th, and was not delivered until April 15th, at which time 
the premium was paid. The application contained the usual clause that 
the policy should not take effect until delivery of policy and payment of 
the first premium. The policy itself fixed the due date as the 19th day of 
‘February, May, August, and November, being the quarterly periods fol- 
lowing. One month's grace was allowed during which time the policy was 
to remain in force. The insured died on July 19th within the period of 
grace, if the three months’ period be reckoned from the date of the de- 
livery of the policy and the payment of the first premium, instead of the 
due date as stated in the policy. The United States Circuit Court of Ap- 
peals held that as the language of an insurance policy is to be construed 
most favorably to the insured, and as there were two possible interpreta- 
tions, the date of the delivery of the policy and the payment of the first 
premium should he deemed as marking the date on which the policy be- 
came effective and the premium became due, and accordingly the period of 
grace began on that date. The court said: 

“The conttact of insurance in the present case contained, as we have 
seen, two inconsistent provisions: one that the policy took effect only upon 
the issuance and delivery thereof and the premium was to be payable on 
such delivery, and thereafter quarter-annually; the other that the premi- 
ums were to be paid on the 19th day of February, May, August, and No- 
vember in each year. The contract was fairly susceptible of two different 
constructions. This court would not be justified in ruling that the in- 
sured had not the right to assume that the first provision was controlling.” 

See Thompson vy. Phenix ins, Co., 136 U. S, 287, 10 Sup. Ct. 1019, 34 
LL. Ed. 408. 

In Stramback vy. Ins. Co.,. 94 Minn. 281, 102 N. W. 731, the policy re- 
quired the semi-annual premium to be paid September 8th, the date of the 
policy. It was not delivered until the 24th of that month. It contained the 
usual effective on delivery clause. The insured died September 11. It was 
insisted that as the policy was not delivered and paid for until September 
24th, the insurance began to run from that date. The policy contained a 
clause that if any premium be not paid when due same should become void, 
and the court said: 

“Having determined that the insurance period paid for began Septem- 
ber 24, 1902, it follows that it would have expired March 24, 1903, had 
the premium not been paid, but it was paid, and therefore the policy re- 
mained in force until forfeiture by nonpayment of the next semi-annual 
installment. The insurance petiod covered by the first and second pre- 
miums expired September 24, 1903, and, the insured having died September 
11, the policy was in force, unless forfeited by a failure to make the pay- 
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nent due September 8. Whether it was forfeited depends upon the mean- 
ing of the language chosen to express the forfeiture, which reads: 

““Tf any premium be not paid when due, this policy shall be void until 
duly reinstated during the lifetime and in good health of the insured.’ 

“In our judgment, this language was used with reference to the con- 
tinuation of the policy after the period already paid for. Forfeitures are 
not favored in the law, and any other conclusion would work a hardship 
upon the insured, and should not be upheld unless required by the terms of 
the contract.” 

In Cilek v. Ins, Co., 97 Neb. 56, 149 N. W. 49, 1071, the policy allowed 
days of grace. The application was dated June 13, the policy dated June 
23, and was delivered on June 26, 1899, The premium due in June, 1906, 
was not paid, and the insured died July 3, 1906. The policy contanied the 
fective on delivery and payment clause, and premiums were to be paid 
june 13th. The court said: 

“The contract of insurance was, therefore, never a contract binding 
upon both parties prior to, at the earliest, June 23. * * * If the contract 

‘ insurance did not become binding until June 23, the death of the as- 
sured on July 23 was within the month of grace allowed, and the policy 
had not lapsed.” 

The opinion proceeds : 

“We therefore hold that the contract of insurance in the case at bar 
lid not go into effect until June 23, 1899; that the payment of premium 
for each succeeding year down to and including the payment in June, 1905, 

xtended the life of the policy for an additional year from June 23, and 
that with the one month’s grace added to June 23, 1906, the policy had not 
lapsed, but was in full force and effect at the time of Mr. Rye’s death.” 

In Stinchcombe v. Ins. Co.. 46 Or. 316, 80 Pac. 213, the application was 
dated May 5, the policy July 10, and was delivered on July 24, 1894. The 
premium was paid on the day the policy was delivered for two years in 
advance. On the face of the policy was written that the due date was to 
he May 5th in each year. The insured died July 3, 1896. Unless the pre- 
imium was paid on or before the due date, same was to become void. There 
was the clause that the policy should not be in force until issued and the 
iirst premium paid. The policy also contained the clause that a month’s 
grace should be allowed in paying premiums. 

The court held that the insurance became effective for the entire tetm 
of the policy, subject to the provision prescribing forfeiture for nonpay- 
ment of premiums on July 24th, and while the death in that case occurred 
within two years from the date of delivery, the court treats the delivery 
date, to wit, July 24th, as the due date of the policy from which forfeitures 
and the extension as days of grace should be reckoned. 

Appellant cites us to authorities to sustain the opposite view. Two of 
the cases—Wilkinson v. Ins. Co., 176 Ky. 833, 197 S. W. 557, 6 A. L. R. 
7609, and Forch v. Ins. Co., 157 Ill. App. 244—are in point, and reach a 
result contrary to the cases discussed by us supra. The other cases cited 
we do not think are of influence in the case. 

Much reliance is had by appellant on the case of McConnell v. Ins. 
Co., 92 Fed. 769, 34 C. C. A. 663, opinion by Judge Taft. In that case it 
was held that the policy did not take effect on delivery, but it must be con- 
sidered that there was no such clause in the insurance contract as is before 
us, and hence no ambiguity existed. By the express terms of that policy 
he dates of payment were fixed. The provision that the policy was to 
become effective upon delivery and payment was absent. This is likewise 
the distinguishing feature in most, if not all, of the other cases cited and 
relied upon by appellant. 

The reasoning to the result in those cases is well expressed in the 
language of the court in the case of Wilkie v. Ins. Co., 146 N. C. 513, ® 
S. E. 427, wherein the court said: 


8——-Vol. LIX. 
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“When the policy itself covers a period antecedent to its date, and 
does not specify the contingency upon which it shall take effect, the date 
of the policy, or its actual delivery, becomes of little or no importance in 
determining when the insurance takes effect.” 

In other words, there being no provision in the policy or the applica- 
tion that the policy shou!d take effect upon delivery and payment, it fol- 
lows that the due date as written in the policy controls. It could not be 
otherwise 

{2] Our Supreme Court in the Halsey Case, and this court in the 
Stout Case, adopted the rule of construction in insurance policies that 
where the policy (or the application, a part of the policy) contains the 
usual “effective on delivery and payment” clause, and the due date written 
in the policy is another and different date, that said date of delivery of 
the policy marks the beginning of the effectiveness of the policy. Where 
the premium is paid for the annual period, the policy runs for one year 
from said date. And from the authorities we have reviewed, we are per- 
suaded to believe the correct rule to be that the period of grace begins at 
the termination of the date for which the insurance was actually paid by 
the insured. That is to say, if the policy begins and ends under the pre- 
mium paid for the yearly term from the date of delivery and one year 
thereafter, then the period of grace allowed the insured begins on the an- 
niversary of the date of delivery of the policy with the first payment, or 
at the end of the year of insurance as it runs under the premium paid. If 
under our law the date of the policy, or due date as written in same, does 
not control as to the insurance period for which the insured paid the pre- 
mium, then this due date written in the policy does not control as to the 
beginning of the days of grace. The provision allowing a month’s grace 
to the insured means a month from the time that the premium has become 
consumed. In other words, it carries in force and keeps alive the policy 
one month from the date same has run its course under the paid premium. 
This follows the reasoning in the Halsey Case, and adopts the better rea- 
soned cases from other jurisdictions, and is consonant with what was said 
by the Supreme Court of the United States in the McMasters Case. 

Landrigan, under the premium paid by him, was insured from Sep- 
tember 17, 1917, until the last minute of September 16, 1918. This cannot 
be doubted in the face of the controlling decisions in our state. Now, if 
he was insured on his paid premium for that period in disregard of the due 
date as written in the policy, to wit, August 14th, then it follows, as the 
night follows the day, that the extension by way of grace above and beyond 
the term covered by the premium began September 17, 1918, and this policy, 
allowing 31 days’ grace, carried the policy to and beyond September 26, 
1918. 

[3] We therefore hold that the court below correctly construed this 
policy. In reaching this conclusion we have had before us the rule on 
interpretation of insurance policies which is universally applied in this 
state and elsewhere. It is that if the policy is so drawn as to require in- 
terpretation and to be fairly susceptible of two different constructions, the 
one will be adopted that is most favorable to the insured. It is unneces- 
sary to explain that this rule is a just one. 

[4] It is said, however, by the appellant that the insured in making 
this contract had a conversation with the insurance agent which changes 
the situation. The facts are that the agent, Halley, when he solicited this 
insurance in the course of the conversation with the insured, said, accord- 
ing to the agent’s testimony: 

“Mr. Sullivan: Q. Now, tell the jury what was said between you and 
Mr. Landrigan that day about dating his application back. A. Well, in 
soliciting Mr. Landrigan for this insurance I told him I could date his ap- 
plication back to the 14th day of August and still give him age 41, which 
would save him something like a couple of dollars and something on a 


$2,000 policy.” 
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The policy was written as being near the forty-first birthday and with 
a lesser premium. There is no evidence that the insured took any part 
whatsoever in this discourse, and it should be noted that the agent did not 
say anything with reference to when the policy was to go into effect, nor 
anything about when the payments should be made before the year was up. 
The agent wrote the application himself and dated it, and “nothing” was 
contained in the application as to due date of the policy. At the bottom 
of the policy the agent wrote the date, August 14, 1917. The effect of this 
conversation between the agent and the insured is that the agent volunteered 
a statement to the applicant that he (the agent could date the application, 
that is, the initial step of the transaction, back to August 14th, so as to 
make it appear that the insurance was applied for in August instead of 
September. The application contained no reference to the dates premiums 
were to be paid, but the statment of the agent related solely to his inten- 
tion to date the application of the insured back to August 14th. We do 
not think this changes the situation. It is true that when the policy was 
presented to the insured it contained the due date as August 14th. It also 
contained a provision (by the terms of the application) that the insurance 
would not become effective until the policy was delivered and the first pre- 
mium paid. And as we have above indicated, our Supreme Court has 
decided that the latter date controls when these two inconsistent provisions 
appear in the contract. If this latter date controls as to the life of the 
poliay under the premium, then it also controls as to the life of the days 
of grace. The days of grace cannot begin at a time when the policy is 
alive and in force under the paid premium, but begins only when the policy 
has run its limit under the paid premium, and runs as days of grace above 
and beyond the time during which the policy was in force under the pre- 
mium. The insured had insurance as a matter of right under the pre- 
mium until September 17, 1918, and during the period that he had insur- 
ance as a matter of right, he cou!d not be given insurance as a matter of 
grace, for grace is used in contradistinction to right. Thirty-one days of 
erace was a time of indulgence granted, and it was not an indulgence un- 
til after the expiration of the insurance as a matter of right. 

We have considered appellant’s point that the due date (August 14th) 
was written into the policy with a typewriter, and that therefore same 
should take preference over the printed matter concerning delivery, etc. 
We do not think this of merit. 

[5] Having concluded that the court correctly interpreted the policy 
of insurance, we next consider the appellant’s insistence that the* court 
erred in submitting to the jury the question of attorneys’ fees and 10 per 
cent. damages for vexatious delay, under section 6337, R. S. 1919; also, 
in failing to direct the deduction of the unpaid second premium of $68.20 
due on the policy at the time of the insured’s death. Admittedly, there 
was a willful refusal to pay the policy; the record discloses that demand 
after demand was made for such payment by representatives of the bene- 
ficiary. Plaintiff's counsel pointed out to the company that there were 
clear authorities holding that the deliveryy date of a policy such as was 
under consideration was the due date, and, of course, there was the legal 
presumption that the insurance company knew the status of the law. 

There was no dispute as to the facts in the controversy. The ques- 
tion was purely one of law, that is, what constituted the due date of the 
policy, and this question had been settled since the decision of the Halsey 
Case by our Supreme Court. Under this decision. the other questions 
logically solved themselves. In the main, therefore, there was no un- 
decided legal question involved, but simply a construction of a policy 
which the company itself drew. 

We are mindful of the case of Non-Royalty Shoe Co. v. Phcenix 
\ssur. Co., 277 Mo. 399, 210 S. W. 37, and deem our ruling herein in 
full accord with that authority. We think the record before us affords 
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facts and circumstances which warranted the court in submitting to the 
jury the question of damages and attorney fees under the statute. 

[6] Finally, appellant points out that the court directed a verdict for 
the full amount of the face of the policy, to wit, $2,000, and that in any 
event a deduction of the second year’s premium should have been made. 

The policy is for $2,000, and contains these provisions : 

“Any indebtedness hereon to the company will be deducted in any 
settlement of this policy. re 

“In the settlement of this policy as a death claim, any unpaid pre- 
miums or unpaid part of a premium for the current policy year in which 
death occurs shall be considered as an indebtedness hereon to the com- 
pany.” 

[7] We find no ambiguity thrown around these provisions by any- 
thing contained in the policy or the application. It was therefore plainly 
the duty of the court, from the undisputed facts as introduced by plain- 
tiff herself (the second year’s premium being admittedly due and un- 
paid), to treat the face of the policy as reduced by the premium for the 
second year, to wit, $68.20, and limit the verdict on that item to $1,931.80. 
This is so even though defendant stood upon the defense alone that it 
was not liable for any amount under the policy. 

The plaintiff then, under our theory of the case, was entitled to re- 
cover on the policy $1,931.80, with interest thereon from October 24, 
1918, the date notice and proof of death and formal demand was made 
by plaintiff for payment of the policy, and the jury therefore could not 
rightfully assess more than 10 per cent. on that sum, viz., $193.18, as 
damages for vexatious refusal to pay this policy. 

Since the preparaticn of this opinion, the Kansas City Court of Ap- 
peals, in Chestnut v. Insurance Co., 232 S. W. 203, has considered the 
Halsey Case as controlling in the same light as we entertain of that deci- 
sion, and that court there reached a conclusion which comports with the 
reasoning in the instant case. 

\ccordingly, the judgment is reversed, and the cause remanded, with 
directions to enter judgment for plaintiff in the sum of $1,931.80, with 
interest from October 24, 1918, tegether with $500 attorney fees, as 
awarded by the jury, and $193.18 as damages for vexatious refusal to 
pay. It is so ordered. 

Allen, P. J., and Becker, J., concur. 


DEWERTHERN vy. RESERVE LOAN LIFE INS. CO. (No. 16525.) 


(St. Louis Court of Appeals. Missouri. Nov. 8, 1921. Rehearing Denied 
Dec. 5, 1921.) 


234 Southwestern Reporter, 1048. 


INSURANCE—INDEBTEDNESS TO INSURER EVIDENCED BY 
LOAN AGREEMENT EXECUTED IN LIEU OF CASH PAY- 
MENT OF PREMIUMS ON LIFE POLICY HELD INDEBTED- 
NESS ON ACCOUNT OF THE POLICY, PREVENTING EX- 
TENDED INSURANCE ON DEFAULT IN SUBSEQUENT 
PREMIUMS. 

Deceased, on application for a life policy to be dated back seven 
years, in lieu of cash payment of the premium for the seven years, ex- 
ecuted an agreement, reciting that the company had loaned him the 
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amount upon the pledge of the policy. At the same time he paid interest 
thereon in advance for a year, and the premium for the ensuing year. 
No further payments were made. Held, that the indebtedness évidenced 
by the agreement was within the policy provision that any existing indebt- 
edness “on account of this policy” would reduce the extended insurance 
on default in premiums, in the ratio of such indebtedness to the reserve 
for such insurance; so that the loan was properly deducted from the re- 
serve, instead of from the face amount of the policy, and, such indebt- 
edness exceeding such reserve, there was no extended insurance. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

\ppeal from Circuit Court, Jefferson County; E. M. Dearing, Judge. 

“Not to be officially published.” 

\ction by Oliver Dewerthern, administrator, against the Reserve 
Loan Life Insurance Company. Judgment for defendant, and _ plaintiff 
appeals. Affirmed. 


Edgar & Edgar, of Ironton, and Anderson, Gilbert, Wolfort & Ely, 
of St. Louis, for appellant. 

Frank G. West and Guilford A. Deitch, both of Indianapolis, Ind.. 
and F. H. Bacon, of St. Louis, for respondent. 


Nipper, C. On the 11th of August, 1905, John B. Retallack applied to 
the defendant company for an insurance policy on his life for $5,000. On 
the same date he executed a loan agreement for $981.55, wherein it is 
stated that the defendant company had loaned the undersigned the above- 
named sum (being the reserve loan value of the policy), upon the pledge 
of said policy and its accumulations with said company as collateral se- 
curity for the repayment of said loan, with interest at 5 per cent. It 
was stipulated that the loan and interest thereon should be and remain a 
lien upon the policy and its accumulations until extinguished bv the sur- 
plus apportioned thereto or otherwise paid to the company. Interest was 
to be paid annually in advance, but if Retallack elected, he had the right, 
after the first year, to have the interest added annually to the principal 
of the loan; the company being authorized to insert the number and date 
of the policy. This policy was issued on the 15th day of August follow- 
ing. Retallack was 49 years old at the time, but applied for a policy 
dated back to the age of 42, and at the time the loan agreement was ex- 
ecuted he paid defendant the sum of $218.85 in cash for the premium, 
and $49 interest in advance on the $981.85 mentioned in the loan agree- 
ment. No further premiums were paid upon the policy, nor any further 
interest on the $981.85. By the terms of the policy, it was provided that 
after one year from its date, upon the nonpayment of premium, it 
would be continued for paid-up insurance, for its full amount, without 
any action on the part of the insured, to cease after the number of years 
and days stated in the table from the end of the last year for which 
complete annual premiums had been paid— 

“provided that any existing indebtedness to the company on account of 
this policy, if not paid in cash, will reduce the extended term of insur- 
ance, in the ratio of such indebtedness to the reserve for such insurance.” 

At the end of the eighth year. the term for which this insurance 
would be extended was 11 years and 90 days. Insured died October 21, 
1910. The policy was not discovered among the papers of insured until 
March, 1915. During the same month demand was made on defendant 
for payment of the amount mentioned on the face of the policy, but de- 
fendant denied liability. Plaintiff instituted this suit on the policy on 
\pril 1, 1916. The heirs of the insured did not know until April, 1917. 
that the reserve value at the end of 7 years, and before the payment of 
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the premium of $218.85, was $820.05. On the 5th of May, 1917, plain- 
tiff tendered to defendant, $820.05, with compound interest at the rate of 
5 per cent, per annum, amounting to $1,402.57. Defendant declined said 
tender. The policy provided, among other things, that any indebtedness 
to the company, including any balance of the current year’s premium re- 
maining unpaid, would be deducted in any settlement of the policy, or 
any benefit thereunder. Insured was notified before the second premium 
became due, and also that the interest on the loan would be due. Thirty 
days of grace were allowed in the policy for the payment of premiums, 
and two further notices were sent to the insured, but no payments were 
made. The loan agreement was executed in lieu of cash payment of 
$981.85, referred to as the “commuted premium” for the 7 years im- 
mediately preceding the date of said policy. The case was tried before 
the court upon an agreed statement of facts, the substance of which we 
have above set out 

There were no declarations of law asked by either party. The court 
entered judgment for the defendant, and plaintiff appeals and urges, as 
grounds for reversal, that the court erred in holding that the loan should * 
be deducted from the reserve, instead of the amount of the policy. 

We can see no material difference in the points urged by appellant 
here and those made in the case of Rose v. Insurance Co., 165 Mo. App. 
646, 148 S. W. 181, and Boulware v. Insurance Co., 176 Mo. App. 593, 
159 S. W. 761. In both of these cases the points urged by appellant here 
were decided adversely to his contentions. Even though we do not treat 
the loan agreement as a part of the contract, it is an evidence of debt, 
and the policy in question provides that any existing indebtedness to the 
company on account of this policy, if not paid in cash, will reduce the 
extended term of insurance indicated in the ratio of such indebtedness 
to the reserve for such insurance. This is certainly an indebtedness on 
account of the policy. The policy recites that it was issued in considera- 
tion of the $981.85 designated as the commuted premium for the 7 years 
preceding the date and of the further payment of $218.85, which was paid 
in cash at the time the loan agreement was executed. It is stipulated 
that $820.05 was the reserve loan value at the time the loan was made 
for $981.85. This fact, however, would have no particular influence upon 
the resu:t to be reached in this case. The dating of this policy back for 
7 years was the consideration for the execution of the loan agreement. 
Therefore the debt, of which the loan agreement is an evidence, is an 
indebtedness on account of the policy, and such a loan agreement is by 
the agreed statement of facts such an indebtedness. And the terms of 
the policy are competent to prove such indebtedness and its manner of 
payment, especially in view of our statute. No other premiums having 
been paid than those heretofore designated, and such indebtedness being 
in excess of the reserve, there was no extended insurance beyond the de- 
fault in the payment of the ninth yearly premium. 

Learned counsel for appellant have cited a number of authorities 
which they contend announce a contrary rule. But none of them, in our 
opinion, are directly in point. The nearest approach perhaps to the pre- 
sent state of facts is that of Brooklyn Life Insurance Co. v. Dutcher, 
95 U. S. 269, 24 L. Ed. 410. But in that case the court based its finding 
largely upon the ground that it was following the construction placed 
upon these contracts by the company issuing the policies. But there is 
no evidence in this case that either the insurer or the insured placed such 
a construction upon the policy as plaintiff contends for, namely, that the 
amount of indebtedness should be deducted from the face amount of the 
policy. 

\ further discusssion of the law as applicable to such a state of 
facts as we have before us will be found in Rose v. Insurance Co., supra, 
and Boulware v. Insurance Co., supra. See, also, Short v. Reserve Loan 
Life Insurance Co., 175 Ky. 554, 194 S. W. 773. 
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The Commissioner recommends that the judgment be affirmed. 


Per CurtaM. The foregoing opinion of Nipper C., is adopted as the 
opinion of the court. 

The judgment of the circuit court is accordingly affirmed. 

Allen, P. J., and Becker and Daues, JJ., concur. 


MUHLBACH vy. OMAHA LIFE INS. CO. OF OMAHA. (No. 21680.) 
(Supreme Court of Nebraska. Nov. 26, 1921.) 


185 Northwestern Reporter, 447. 


(Syllabus by the Court.) 
1. INSURANCE—LIFE INSURANCE RISK NOT ASSUMED UN- 

TIL MINDS OF APPLICANT AND INSURER MEET. 

A life insurance risk, before the issuance of a policy for which an 
application has been made, is not assumed until the minds of both appli- 
cant and insurer meet on definite terms to that effect. 

(For other cases, see Insurance, Dec. Dig. § 130[2].) 


2. INSURANCE — PRESENT BINDING LIFE INSURANCE CON- 
TRACT PRIOR TO ISSUANCE OF POLICY HELD NOT 
SHOWN. 

An application for a life insurance policy to bear the same date as 
the application. a letter from the insurer to the applicant, acknowledg- 
ing the receipt of the application with settlement for the first annual pre- 
mium, and a receipt for the first annual premium, containing a promise 
to return the full amount received, if the policy should not be issued, 
held not to constitute a present binding contract of life insurance before 
the issuance of a policy, where those documents show that the premium 
was accepted subject to the further physical examination of the appli- 
cant and to the subsequent approval of the risk. 

(lor other cases, see Insurance, Dec. Dig. § 130[3].) 


Appeal from District Court, Douglas County; Leslie, Judge. 

Action by Mart Muhlbach. administrator of the estate of Nicholas 
Muhlbach, deceased, against the Omaha Life Insurance Company of 
Omaha, Neb. Judgment for defendant dismissing the action, and the 
plaintiff appeals. Affirmed. 


Thomas Lynch and Byron G. Burbank, both of Omaha, for appel- 
lant 
Gurley, Fitch, West & Hickman, of Omaha for appellee. 


Heard before Morrissey, C. J., Rose, Aldrich, and Flansburg, JJ., 
id Brown and Eldred, District Judges. 
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FARRELL vy. NATIONAL CIVIL SERVICE ENDOWMENT ASS'N. 


(New York Supreme Court, Appellate Division, Second Department. 
December 16, 1921.) 


191 New York Supplement, 403. 


1, INSURANCE—POLICY VIOLATING INSURANCE LAW VOID 
FROM ITS INCEPTION; PROMISE OF INSURED TO PAY 
DEFENDANT BENEFIT OF $400 ON EXPULSION HELD 
WITHOUT CONSIDERATION, 

Where defendant failed to comply with the provisions of Insurance 
Law, §§ 235, 236, in issuing a policy to plaintiff, the policy was void from 
its inception, and defendant was never legally liable thereon, so that its 
agreement and promise to pay a benefit of $400 on expelling plaintiff from 
membership was without consideration and void. 

(For other cases, see Insurance, Dec. Dig. §$ 694[2], 722.) 


2. INSURANCE—SUPREME COUNCIL, AS TRUSTEE OF PROP.- 
ERTY, HELD WITHOUT AUTHORITY TO DIVERT FUNDS 
BY PAYMENT TO MEMBER LEGALLY EXPELLED. 

The Supreme Council of an endowment association, as trustee and 
custodian of its properties and funds, was without authority to divert 
them to any other than a legal purpose, so that it was without authority 
to extend a gratuity in the form of a benefit of $400 on plaintiff's ex- 
pulsion; his certificate having been void from its inception although it 
had authority to repay plaintiff the money received, since plaintiff had re- 
ceived no consideration therefor. 

(For other cases, see Insurance, Dec. Dig. § 694[2].) 


Appeal from Appellate Term, Second Department. 

Action by Edward A. Farrell against the National Civil Servic 
Endowment Association. From an order of the Appellate Term, al- 
lowing plaintiff judgment for full amount claimed, and _ reversing 
judgment of the Municipal Court in favor of plaintiff, for a sum de- 
posited in court in an action to recover benefits pursuant to a resolution 
of the defendant, the defendant appeals. Order reversed, and judg- 
ment of the Municipal Court reinstated. 


Argued before Blackmar, P. J., and Mills, Rich, Putnam, and Kelly 
aii 

Edwin C. Morsch, of Brooklyn, for appellant. 
James E. Smyth, of Brooklyn, for respondent. 


Ricu, J. The defendant, incorporated under the Membership Cor- 
porations Law at the time of respondent's reception as a member in 
1914, embraced civilian employees of the city of New York, together 
with policemen and firemen. The civilian employees were accepted as 
members in violation of the provisions of the Insurance Law (Consol 
Laws, c. 28), in that they were not restricted to those engaged in hazar- 
dous occupations, and the superintendent of insurance notified th 
defendant that, unless it eliminated its civilian members, proceedings 
would be instituted to revoke its charter. 

The defendant might have complied with the statute and retained 
its civilian members, but it saw fit instead to expel them. Accord- 
ingly a resolution was adopted, which had the effect of expelling a!l 
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of the civilian members, including the plaintiff. The resolution provid- 
ed, among other things: 

“The members so eliminated to receive the benetits as provided by 
sections 2 and 4 of article 1] of the by-laws now in force and we hereby 
empower the officers of the Supreme Council to draw checks for these 
benefits.” 

The benefits referred to under defendant's constitution were only 
payable in the event of death. or upon retirement or dismissal from 
their positions; but under the resolution, if valid. plaintiff would have 
been entitled to receive the sum of $400. 

The Municipal Court has held that the original contract between 
plaintiff and defendant was void from its inceptio:, but that plaintiff 
was entitled to the sum deposited with the clerk of the court, repre- 
senting sums paid by plaintiff to defendant, on the’ theory that plaintiff 
has a cause of action for moneys had and received to the amount of the 
tender. The Appellate Term reversed the judgment of the Municipal 
Court, and directed judgment for the plaintiff for the full amount claimed. 
on the ground that the action is upon the promise contained in the resolu- 
tion, and not upon the contract of insurance. 

[1] The defendant failed to comply with the provisions Of sections 
235 and 236 of the Insurance Law, and the policy it issued to the 
plaintiff was void from its inception (Patrons of Industry Fire Ins. Co. 
of Saratoga County v. Plum. 84 App. Div. 96, 97, 82 N. Y. Supp. 550). 
and the defendant was never legally liable thereon. It undertook, 
however, for reasons of its own, and because of the fear induced by the 
ultimatum of the insurance department, to expel the plaintiff from 
membership, and promise to pay him a benefit amounting to $400. It 
is upon this promise that the Appellate Term has held the defendant 
liable; but the difficulty is that there was no consideration for the pro- 
mise. and it was consequently unenforceable, and the order must there- 
fore be reversed. 

[2] There is another reason why the order of the learned Appellate 
Term must be reversed. The Supreme Council, as trustee and custodian 
of the property and funds of the defendant, was without authority to 
divert the funds to any other than a legal purpose. It was without 
authority to extend gratuities in the manner sought. Parish v. New 
York Produce Exchange, 169 N. Y. 34, 61 N. E. 977, 56 L. R. A. 149. 
It did have authority. however. to offer to repay to the plaintiff the 
money he had paid to the defendant, for the reason that plaintiff. had 
received no consideration therefor. 

It follows that the order of the Appellate Term must be reversed, 
and the judgment of the Municipal Court reinstated, without costs to 
either party. <All concur. 


<> 


WOODBURY v. SCHROEDER. 


(Municipal Court of City of New York. Borough of Manhattan, Seventh 
District. October Term. 1921.) 


191 New York Supplement. 513. 


TRATOR OF MEMBER 
NERAL BENEFIT, AL- 


1. INSURANCE — SON AND ADMINIS 
HELD ENTITLED TO RECOVER FUNE 
THOUGH PREVIOUSLY PAID TO IMPROPERLY DESIG- 
NATED BENEFICIARY. 
_Where plaintiff's intestate belonged to defendant unincorporated 
society, issuing no benefit certificates, but which was a fraternal society, 
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under Laws 1911. c. 198. amending the Insurance Law, and _ intestate’s 
wife, designated as original beneficiary. predeceased him, and after her 
death a card was sent to defendant designating one not a “relative to the 
fourth degree of consanguinity,” as required by section 231, held, that 
plaintiff. intestate’s son and administrator of deceased’s estate. was en- 
titled to recover the funeral benefit in an action against the society. al- 
though it had been paid to the improperly designated beneficiary. 


(For other cases. see Insurance. Dec. Dig. § 777.) 


2. INSURANCE—DEGREE OF CONSANGUINITY MUST BE DE- 

TERMINED BY CIVIL LAW. 

Under Insurance Law, § 231, subd. 2, as amended by Laws 1911 c. 198 
requiring designation of beneficiary to be confined to relatives within the 
fourth degree of consanguinity, such degree must be determined by the 
civil law. since it has reference to the distribution of estates. 


(For other cases, see Insurance. Dec. Dig. § 770.) 


3. INSURANCE — DESIGNATED BENBEFICI 
GRANDMOTHER WIAS SISTER OF “IN YSUR 
HELD NOT “RELATIVE TO THE FOURTI 
CONSANGUINITY.” 

The limitations on the designation of a beneficiary in Insurance Law, 

§ 231, subd. 2. as amended by Laws 1911. c. 198. include a “relative to the 

fourth degree of consanguinity.” and one whose grandmother was a sis- 

ter of insured’s father was not such a relative. 
(For other cases, see Insurance. Dec. Dig. § 770.) 


(For other definitions. see Werds and Phrases. First and Second 
Series, Relation, Relative.) 


ARY, WHOSE 
ED’S FATHER, 
1 DEGREE OF 


4. INSURANCE — CARD PURPORTING TO DESIGNATE BENE- 
FICIARY OF FUNERAL BENEFIT HELD INSUFFICIENT. 
UNDER INSURANCE LAW AND ASSOCIATION’S BY- 
LAWS 
Where association's by-laws provided that no change of beneficiaries 

could be made. except by the beneficial member's designating the benefi- 

ciary and having the name entered in the beneficiary book. a card pur- 
porting to designate a person named was not adequate, even if sufficiently 
identified, to make her the beneficiary, in the contemplation of the Insur 
ance Law and the by-laws of the defendant association. 

(For other cases, see Insurance, Dec. Dig. § 784{1].) 


Action by Walter A. Woodbury, as administrator of Asa J. Wood- 
bury. deceased, against William T. Schroeder. as President of the John 
Van Arsdale Council, No. 90, Junior Order of United American Me- 
chanics, to recover a funeral benefit. Judgment for plaintiff. 


J. Ward Follette, of New York City, for plaintiff. 
August P. Wagener, of New York City, for defendant. 
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MANHATTAN LIFE INS. CO. v. STUBBS. (No. 245-3442.) 
(Commission of Appeals of Texas, Section B. Dee. 7, 1921.) 


234 Southwestern Reporter, 1099. 


1. INSURANCE—POLICY RESTRICTIONS QR AUTHORITY OF 

AGENTS NOT CONCLUSIVE. 

Limitations contained in a life insurance policy upon the powers of 
the company’s agent are not conclusive as to the scope of the agent’s 
authority. 

(For other cases, see Insuranuce Dec. Dig. § 90.) 

3. INSURANCE — GENERAL AGENT HAS AUTHORITY TO 

STATE CALCULATED DIVIDENDS. 

The general agent of a life insurance company in charge of its de- 
partment in the state and transacting all business for it therein has ap- 
parent authority to state to the assignee of a policy the amount of the 
dividends which will accrue upon the policy, and the company is bound 
hy such statements. 


(lor other cases, see Insurance, Dec. Dig. § 88.) 

4. INSURANCE — RESTRICTIONS IN CONTRACT WITH GEN- 

ERAL AGENT NOT BINDING ON POLICY HOLDERS. 

The restrictions upon the authority of the general agent of a life 
insurance company contained in the contract between the agent and the 
company are not binding upon policy holders in their dealings with such 
agent, where policy holders have no knowledge of such restrictions. 

(lor other cases, see Insurance, Dec. Dig. § 88.) 

5. INSURANCE—COMPANY CHARGED WITH NOTICE OF LET- 

TERS IN RECORDS OF GENERAL AGENT. 


The general agent of an insurance company has authority to keep the 
records of his office, so that an insurance company is charged with knowl- 
edge of the contents of a letter written by the general agent, a copy of 
which was kept among the records. and cannot, after keeping silence 
with such knowledge until all premiums on endowment policy were paid, 
avoid liability for the amount of dividends promised in the letter. 


(For other cases, see Insurance. Dec. Dig. § 95.) 


6. INSURANCE—GENERAL AGENT’S STATEMENTS AS TO DI- 
VIDENDS HELD CONSTRUCTION OF RULE IN POLICY. 
Where an endowment insurance policy provided that the dividends 

should be calculated in accordance with the company’s rules in force at 

the maturity of the policy, a statement by the general agent as to the 
amount of dividends which the policy would earn was rather a construc- 
tion of the terms of the policy than a variation thereof contrary to the 
restriction on the authority of agent's contained in the policy. 

(Kor other cases, see Insurance, Dec. Dig. § 154.) 


7, INSURANCE—INSURANCE COMPANY CANNOT COMPLAIN 
OF JUDGMENT FOR MINIMUM STATED BY AGENT; 
“ABOUT.” 

Where the general agent of an insurance company stated that the 
dividends on the endowment policy would be about $1,200 to $1,300, the 
reasonable conclusion therefrom was that the dividends would be _ be- 
tween $1,200 and $1,300, “about” meaning near to or approximate, and 
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the company could not complain of a judgment awarding the policy 
holder the minimum amount stated (citing Words and Phrases, -\bout). 
(For other cases, see Insurance, Dec. Dig. § 520.) 


8. INSURANCE—TENDER—LIABLE FOR STATUTOFY PEN- 

ALTY FOR FAILURE TO PAY FULL AMOUNT DUE. . 

A life insurance company is liable for the 12 per cent. penalty im- 
posed by Vernon's Sayles’ Ann. Civ. St. 1914, art. 4746, for delay in mak- 
ing payment, though it promptly tendered the amount admitted to be duc 
on condition of acceptance in full settlement, if the amount tendered was 
not the full amount of the liability. 

(For other cases, see Insurancé, Dec. Dig. § 602, Tender, Dee. Dig 


§ 14[5].) 


9. INSURANCE — MATURITY OF ENDOWMENT POLICY IS 

“LOSS” UNDER STATUTE IMPOSING PENALTY. 

Maturity of an endowment life insurance policy imposes an obligation 
upon the company to pay the amount due thereon, the same as if death 
had occurred, and is a loss within Vernon's Sayles’ Ann. Civ. St. 1914, 
art. 4746, imposing a penalty for failure promptly to pay after loss oc- 
curs. 

(lor other cases, see Insurance, Dec. Dig. § 602.) 

(l-or other definitions, see Words and Phrases, lirst and Second 
Series, Loss.) 


Error to Court of Civil Appeals of First Supreme Judicial District 

\ction by James B. Stubbs against Manhattan Life Insurance Com- 
pany. .\ judgment for plaintiff for part only of the amount claimed hy 
him, but allowing him penalty for attorney’s fees, was affirmed by the 
Court of Civil Appeals (216 S. W. 896), and both parties bring error. 
Judgment reformed so as to permit plaintiff to recover entire amount 
claimed, with penalty and attorney's fee. 


Seay. Seay, Malone & Lipscomb, of Dallas, for plaintiff in error. 
) 


Jas. B. & Chas. J. Stubbs, of Galveston, for defendant in error. 


IN RE THIENHAUS. 


THIENHAUS v. THIENHAUS 
(Supreme Court of Wisconsin. Dee. 13, 1921.) 


185 Northwestern Reporter, 531. 


(Syllabus by Owen, J.) 

2. INSURANCE—MINOR SON OF INS URED AND BENE I. 
CIARY, WHO WERE DIVORCED, HELD ENTITLED, UNDER 
STIPULATION AND AGREEMENT, TO DEFERRED DIVI 
DENDS OF TONTINE POLICY. 

In an action to determine the ownership of deferred dividends ac- 
cruing under a tontine life insurance policy, it appeared that. in a di- 
vorce action between the insured and his wife, the beneficiary named in 
the policy, they stipulated that the insured should continue to pay the 
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premiums on the policy for the benetit of their son, so as to provide for 
him a good and suitable sum for his education and support, pursuant to 
which stipulation the divorce decree provided that the policy was to be 
continued until its maturity, and at that time applied for the benefit of 
the infant son of the parties, followed by an indorsement on the policy 
hy the secretary of the company that “the bonds provided for by policy 

shall be delivered to the insured’s son,” and, further, that the 
insured, who was appointed, and acted as, guardian of said son, filed an 
inventory of his ward’s property, in which he stated, among other things, 
that the property of his ward consisted of the policy in question. Held, 
the son acquired right to the deferred dividends by virtue of the agree- 
ment entered into between the insured and the beneficiary in the divorce 
proceedings. 


(lor other cases, see Insurance, Dec. Dig. § 585[4].) 


\ppeal from Circuit Court, Milwaukee County; Oscar M. Fritz, 
Judge. 

\ppeal from Milwaukee County Court; M. S. Sheridan, Judge. 

In the matter of the guardianship of Harold I’. O. Thienhaus; the 
euardian, Carl O. Thienhaus, was interned as an alien enemy, and Paul 
1). Carpenter, to whom money had been delivered by such guardian, not 
knowing whether it was guardianship property, filed a petition for in- 
structions, and the court ordered the money turned over to the Alien 
Property Custodian, and the guardian ad litem appealed from such order 
to the circuit court. in which Carl O. Thienhaus intervened, and a judg- 
nent reversing the order of the county court was entered adjudging that 
Carl O. Thienhaus account for the sum of $2,006.11 in his report as 
guardian of said minor to the county court of Milwaukee county, from 
which Carl O. Thienhaus appeals. While such appeal was pending the 
guardian ad litem instituted proceedings in the county court, where a 
judgment was rendered requiring Carl O. Thienhaus to account for $2,- 
006.11 deferred dividends belonging to the ward, and from such order 
Carl O. Thienhaus appeals. The appeals were consolidated and argued 
together. Both the judgment of the circuit court and of the county court 
are affirmed. 

On January 26, 1903, the Mutual Life Insurance Company of New 
York issued to Carl O. Thienhaus a deferred dividend tontine life in- 
surance policy, payable in 15 annual premiums, by which the insurance 
company promised to deliver to Florence Thienhaus, his wife, 5 gold 
honds, each for the sum of $1,000, payable in 20 years from date, bearing 
interest at 5 per cent. per annum. 

Thienhaus and his wife were divorced in July, 1908. It was stipu- 
lated and agreed between them that Thienhaus should continue to pay 
the premiums en the life insurance policy in question for the benefit of 
their son, Harold I’. O. Thienhaus, pursuant to which stipulation the di- 
vorce decree contained this provision: 

“The policy for $5,000 is to be continued until its maturity, and at 
that time to be applied for the benefit of the infant son of the parties 
hereto, Harold F. O. Thienhaus.” 


. The policy contained this provision with reference to assignments 
thereot: 

“The company declines to notice assignments of this contract until 
the original assignment or duplicate or a certified copy thereof shall be 
filed in the company’s head office. The company will not assume any 
responsibility for the validity of an assignment.” 


In 1908 the following indorsement was made on the policy: 
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“By mutual consent, and upon request, the bonds provided for by 
policy No. 1316838 shall be delivered to the insured’s son, Harold F. 
©. Thienhaus, for life; if not, to the insured’s executors, administrators, 
or assigns, W. J. Eaton, Secretary.” 

On October 18, 1911, Thienhaus was appointed guardian of his son. 
On February 27, 1912, he filed an inventory of his ward’s property, in 
which he said: 

“The property of the above Harold F. O. Thienhaus consists of an 
endowment life insurance policy, due 1917, in the Mutual Life Insurance 
Company of New York, policy No. 1316838. The guardian, C. O. Thien- 
haus, makes the payments on this life insurance policy, the premiums now 
amounting to $458.05, as long as his income allows it. The value of said 
policy in 1917 in case Dr. C. O. Thienhaus should be living at that time 
amounts (including deferred dividends) to about $8,000-8,400.” 

In an annual account filed February 20, 1912, it is again stated that 
the property of the ward consists of said insurance policy; that the valu 
thereof, including deferred dividends, in 1917 will be between $8,000 and 
$8,400. 

\t the time of the maturity of the policy the guardian, by permis- 
sion of the court, had borrowed for the benefit of the ward the entire 
loan value of the policy. Upon maturity, the accumulated deferred divi- 
dends amounted to $2,611. For this amount the insurance company sent 
a check, payable to Thienhaus, guardian, or Thienhaus as guardian, but 
the precise manner in which the check was drawn does not appear. Thien- 
haus was told by some one connected with the trust company, which was 
surety on his bond as guardian, that this money belonged to him. He 
had the check cashed, receiving therefor two $1,000 bills. In 1918 he was 
interned as an alien enemy. Shortly prior to his internment he delivered 
one of these bills to one E. B. Rebholz and took his receipt therefor. He 
delivered the other bill to Paul D. Carpenter, Esq. When Thienhaus 
was interned as an alien enemy Mr. Carpenter did not know what to do 
with the money. He did not know whether it belonged to the ward or 
to Thienhaus. If it belonged to Thienhaus it was his duty to turn it 
over to the Alien Property Custodian. Thereupon he filed a petition in 
the guardianship proceedings in the county court requesting direction as 
to the disposition of the money, upon which application a guardian ad 
litem was appointed for the ward. The county court ordered that it be 
turned over to the Alien Property Custodian. The guardian ad litem 
appealed from such order to the circuit court for Milwaukee county 
Thienhaus intervened in the circuit court, and was made a party to the 
proceedings in his personal capacity. The circuit court entered judgment 
reversing the order of the county court, and adjuding that the guardian, 
Carl O. Thienhaus, account for the sum of $2,006.11 in his report as 
guardian of said minor, to the county court of Milwaukee county. [from 
such judgment Carl O. Thienhaus appeals. 

While the appeal just mentioned was pending in the circuit court, 
and before the decision of the court thereon, proceedings were instituted 
by the guardian ad litem in the county court to compel the guardian to 
file his tinal account, the said guardian having filed his resignation of 
the trust, which, however, had never been accepted. That proceeding 
also involved the question whether the deferred dividends in dispute be- 
longed to Thienhaus personally, or whether they belonged to his ward. 
The county court in that proceeding found that the item of $2,006.11, de- 
ferred dividends, belonged to the ward, and ordered Thienhaus to account 
therefor, to which finding and order Thienhaus excepted. 

Thienhaus in his final account also claimed an item of $1,000 the 
same being for disbursements to the amount of $100 each year for 10 
vears which he claimed he paid out for the benefit of his ward. 
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of his account was also disallowed by the court, to which the guardian 
excepted. 

From the order of the county court stating the final account, the 
guardian, Carl O. Thienhaus, appealed. 


Roehr & Steinmetz, of Milwaukee, for appellant. 
Ernst von Briesen, of Milwaukee, for respondent. 


OweEN, J. (after stating the facts as above). The main questions 
involved on these appeals being identical, they were ordered consolidated 
and argued together, and they will be disposed of in one opinion. 

The principal question presented is whether the deferred dividends 
accruing under the life insurance policy belonged to the insured, Carl O. 
Thienhaus, or to his son, the ward. While it was held in Ellison v. 
Straw, 119 Wis. 502, 97 N. W. 168, pursuant to the terms of an insurance 
policy there under consideration, that the deferred dividends belonged to 
the insured, and not to the beneficiary, it does not necessarily follow that 
in this case, as between the insured and his wife, the original beneficiary, 
the deferred dividends belonged to him, because of the material differ- 
ence in the provision of the policy here and the one there considered af- 
fecting such deferred dividends. The insurance policy considered in EI- 
lison v. Straw, provided that, upon the completion of the tontine divi- 
dend— 


“The said insured or his assigns, without the consent of any other 
person named within as beneficiary, if any shall have the option either: 
First, to withdraw in cash the accumulated surplus apportioned by the 
company to this policy,” ete. 

While here the only provision affecting deferred dividends is as fol- 
lows: 

“The only distributive share of surplus shall be apportioned to this 
contract at the expiration of fifteen years from date, provided the pre- 
miums are duly paid and the insured is then living, and shall then be paid 
in gold coin.” 


It will be noted that in the policy we are now considering the com- 
pany agreed to apportion the distributive share of surplus to the contract 
“at the expiration of fifteen years from date.” There is no express pro- 
vision in the contract which indicates whether such distributive share of 
the surplus belongs to the insured or to the beneficiary, while in the pol- 
icy considered in Ellison v. Straw, supra, it was provided that the in- 
sured, “without the consent of any other person named within as bene- 
iciary,” shall have the options permitted to be exercised with reference 
to the accumulated surplus which should be apportioned by the company 
to the policy. For this reason, the Ellison Case is not necessarily con- 
trolling upon the question whether, under the terms of the policy in this 
case, the deferred dividends or unapportioned surplus accrued to the 
benefit of the insured or the beneficiary. But whether such deferred divi- 
dends belonged to the insured or to the beneficiary under the terms of 
the policy need not be decided, for the conduct of each has been such as 
to vest in the son whatever interest either of them had in the policy. 

[1, 2] It appears from the findings of the circuit court that. in the 
divorce proceedings between Carl O. Thienhaus and his wife, there was 
i. stipulation, as well as findings of fact and judgment, in which the fol- 
lowing appears: 

“That the defendant (Carl O. Thienhaus) is to continue to keep up 
and maintain, according to the conditions thereof, all the regular pay- 
ments of premium due thereon of the life insurance policy heretofore 
taken out by him on his life and now held by him for the following uses 
and purposes, to wit: (a) The policy 1280780 in the Mutual Life Insur- 
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ance Company of New York for $5,000 is to be continued until maturity 
and at that time to be applied for the infant son of the parties hereto, 
Harold Friedrich Otto, so as to provide for him a good and suitable sum 
for his education or support..” 

The circuit court further found that by mutual consent the policy 
here in question was substituted for policy No. 1280780 mentioned in said 
stipulation, findings, and judgment. 

Now what was the effect of the provision above quoted which appears 
in the judgment of divorce? It will not be contended that the circuit 
court had jurisdiction in the divorce proceedir.gs to divest the husband 
of property and vest title thereto in the children. Neither did it have 
authority to divest Thienhaus of any interest he might have had in the 
insurance policy, and vest title thereto in the son, Harold F. O. Thien- 
haus. But it was competent for Mr. and Mrs. Thienhaus, the insured 
and the beneficiary, to agree that they would both turn their interests in 
such policy over to the son. This was an agreement made by the parents 
for the benefit of the son, and enforceable by him. This is the effect of 
the stipulation made between the parents and filed in the divorce action. 
It was agreed that Carl O Thienhaus shall make all the regular pay- 
ments of premiums due on the policy until maturity, at which time the 
proceeds are to be applied “for the infant son of the parties hereto, Har- 
old F. O. Thienhaus, so as to provide for him a good and suitable sum 
for his education or support.” ‘True, it is not stated in so many words 
that the proceeds of the policy are to be applied for the infant son, but 
such is the evident intention of the parties. The provision is not that 
the son shall be substituted for the beneficiary. The agreement is that 
the insurance policy shall be ‘continued until maturity and at that time 
to be applied for the infant son of the parties hereto.” This means the 
entire policy, or the entire proceeds of the policy. It is not limited to 
that portion of the policy to be paid to the beneficiary. The stipulation 
was followed by directions to the company resulting in the indorsement 
on the face of the policy signed by W. J. Eaton, Secretary, set forth in 
the statement of facts; then followed the guardianship proceedings and 
the inventory of Carl O. Thienhaus, the guardian, and the insured named 
in the policy, from which it plainly appears that he regarded the son as 
the beneficiary of the entire proceeds of the policy; then comes the check 
to cover the deferred dividends, made payable to Carl O. Thienhaus, as 
guardian; the manifest doubt which he had at that time as to whether 
these dividends belonged to him individually, and the further fact that 
he never, at any time, claimed to be the owner of such dividends. His 
testimony before the circuit court was to the effect that he did not know 
whether the deferred dividends belonged to kim or not. From _ these 
facts we conclude that the son acquired an undoubted right to the defer- 
red dividends by virtue of the agreement entered into between the insured 
and the beneficiary in the divorce proceedings. This was an agreement 
made between two persons for the benefit of a third, based upon a suf- 
ficient consideration, and enforceable by such third party. It therefore 
makes no difference whether under the terms of the policy the deferred 
dividends belonged to the insured or to the beneficiary, as the only two 
parties who were interested in the proceeds of the policy agreed that the 
same should be paid to the son. 

[3] Upon the appeal from the order of the county court the further 
question arises whether that court properly disallowed an item of $1,000 
claimed by the guardian in his final account, which item is made up of 
sums of $100 per year for 10 years, and which it is claimed was ex- 
pended from the guardian’s estate for the benefit of the ward. The evi- 
dence in support of his claim rests solely upon the testimony of the 
guardian, who testified that he frequently gave Harold money for extras, 
and contributed to a certain extent to his clothes, ties, etc. 
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“[T only made an approximate estimate of what I gave him during 
the course of a year; | think it really might have been more than that. 
{ kept no record of it; I never thought it would come to that, and I 
never claimed it neither; I think these amounts would aggregate $100 a 
year on the average, including trips that I had to make down there for 
the purpose of seeing him, etc. J] first made up my mind to charge for 
these items in my guardianship account when I saw that my financial 
condition was such that I believed I owed it to myself.” 


As to these items, the county court found that they were occasional 
sums which were given to said minor as gifts from father to son. The 
testimony of the guardian clearly indicates that when such amounts were 
disbursed by him they were not intended as payments from the estate to 
the ward, but were gifts from father to son, and the county court very 
properly refused to allow the same. 


The judgment of the circuit court is affirmed. The judgment of the 
county court is affirmed. 
Siebecker, C. J., took no part. 
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DALZELL v. BOURBON COUNTY BOARD OF EDUCATION Et at. 
(Court of Appeals of Kentucky. Dec. 6, 1921.) 


235 Southwestern Reporter, 360. 


4. INSURANCE — COUNTY BOARD OF EDUCATION MAY 
CARRY CO-OPERATIVE ASSESSMENT INSURANCE; “PER- 
SON.” 

A. county board of education, though a public corporation, is a “per- 
son” within the meaning of Ky. St. Supp. 1918, § 702, at least to the ex- 
tent of having the right to become a member of a co-operative fire insur- 
ance company organized under Act March 22, 1916, consisting of Ky. St. 
Supp. 1918, §§ 702-722a6, notwithstanding the provision in section 703 
that directors, who must be individuals, shall be chosen from among the 
members, in view of Ky. St. §§ 446, 457. 

(For other cases, see Insurance, Dec. Dig. § 55.) 

(For other definitions, see Words and Phrases, lirst and Second 
Series, Person.) 


7. INSURANCE—LIEN UPON PROPERTY OF MEMBER OF CO- 
OPERATIVE COMPANY EXISTS WITHOUT PROVISION IN 
CONTRACT. 

The lien provided by Ky, St. Supp. 1918, § 712, upon the property of 

a member of a co-operative insurance company to secure payment of 

legal assessment which may be made upon such members, is a statutory 

lien, which exists although there may be no provision for it made in the 
actual insurance contract. 
(For other cases, see Insurance, Dec. Dig. § 195[1].) 


8. INSURANCE—PROVISION FOR LIEN AGAINST PROPERTY 
OF MEMBERS DOES NOT PREVENT I NSURING OF 
SCHOOL PROPERTY IN CO-OPERATIVE COMPANY. 

The provision of Ky. St. Supp. 1918, § 712, giving co-operative insur- 
ance company a lien upon the property of a member. to secure the pay- 
ment of the legal assessments which may be made, does not prevent a 
county board of education from insuring schoolhouses and school prop- 
erty in such a company, because such lien attaches to moneys of the 
county set apart by the fiscal court instead of the school property. 


(For other cases, see Insurance, Dec. Dig. § 55.) 


9. INSURANCE — LIEN NOT ENFORCED AGAINST SCHOOL 

PROPERTY. 

The lien provided by Ky. St. Supp. 1918, § 712, in favor of a co 
operative fire insurance company to secure the payment of the legal 
assessments which may be made upon insured members, cannot be en- 
forced against a school building or school property insured in such com- 
pany; sale of such a building in satisfaction of a lien being contrary to 
good public policy. 


(For other cases, see Insurance, Dec. Dig. § 195{[1].) 
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Appeal from Circuit Court, Bourbon County. 

Action by F. S. Dalzell against the Bourbon County Board of Edu- 
cation and another. Judgment for defendant, and plaintiff appeals, Af- 
firmed. 


George Batterton, of Paris, for appellant. 
Davis D. Cline, of Paris, for appellees. 


HOWE v. PATRONS’ MUTUAL FIRE INS. CO. OF MICHIGAN, 
Limitep. (No. 86.) 


(Supreme Court of Michigan. Dec. 21, 1921.) 


185 Northwestern Reporter, 864. 


5. INSURANCE — MEMBER OF GRANGE HELD “IN GOOD 

STANDING.” 

Where a mutual fire insurance company was organized “for the mu- 
tual protection of its members who are members in good standing in” a 
grange, a finding that plaintiff policy holder was, at the time of fire des- 
troying his property, in “good standing” in the grange, was supported by 
a showing that he enjoyed all the privileges of the order, that he was 
treated as a member in good standing, that annual dues for the year upon 
his membership were paid to the state grange by the local grange of 
which he was a member, that suspension from the local grange was ac- 
complished in practice by notice and action by the society, and that plain- 
tiff might have paid his dues to the local grange at any time before the 
fire, although at the time of the fire plaintiff's grange dues were 9 
months and 20 days in arrears. 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 

(For other definitions, see Words and Phrases, First and Second 
Series, Good Standing.) 


6. INSURANCE — BY-LAW AVOIDING POLICY WHERE MEM- 
BER WAS MORE THAN 9 MONTHS IN ARREARS HELD 
VOID. 

Where the articles of association of a mutual fire insurance com- 
pany stated that its purposes were “for the mutual protection of its mem- 
hers who are members in good standing in” a grange “for the purpose 
of mutual insurance of their property against loss by fire,” a by-law re- 
quiring every policy holder to keep his dues in the subordinate grange of 
which he is a member fully paid up, and providing that any policy holder 
vho shall permit or allow his dues to remain unpaid for nine months 
oids his policy, was void, as conflicting with the articles of association. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 


8 INSURANCE—FRAUD CANNOT BE BASED ON FACT THAT 
BOARD OF ARBITRATION OF BENEFICIAL SOCIETY DE- 
CIDED CLAIM ON POLICY IN ITS FAVOR. 

\lthough a board of arbitration was selected by the directors of a 
beneficial association, in the absence of evidence that they acted unfairly, 
iraud cannot be based alone on the decision in favor of the society on a 
claim on a policy issued to one of its members. 

(For other cases, see Insurance, Dec. Dig. § 574[3].) 
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9. INSURANCE — WHERE ARBITRATORS, IN REFUSING A 
CLAIM AGAINST A BENEFICIAL ASSOCIATION ON A POL- 
ICY, BASED THEIR AWRAD ON A VOID BY-LAW, THE 
AWARD WILL BE SET ASIDE. 

Where arbitrators rejected a claim against a beneficial society on a 
policy issued to one of its members, basing their action on a void by- 
law, where but for this error a substantially different award must have 
been made, the award and decision will be set aside. 


(For other cases, see Insurance, Dec. Dig. § 574[1].) 


10. INSURANCE — DELAY OF 5 YEARS HELD NOT TO CON- 

STITUTE LACHES. 

In a suit to set aside an award of a board of arbitration on an in- 
surance policy issued by a beneficial association, a delay of 5 years, where 
the defense was not prejudiced by the delay, does not constitute laches. 

(lor other cases, see Insurance, Dec. Dig. § 574[7].) 


Appeal from Circuit Court, Ingham County, in Chancery; Charles 
B. Collingwood, Judge. 

Suit by John C. Howe against the Patrons’ Mutual Fire Insurance 
Company of Michigan, Limited. From decree for plaintiff, defendant 
appeals. Affirmed. 


Argued before .Steere, C. J., and Wiest, Stone. Clark, Bird, and 
Sharpe, JJ. 


Kinnane, Black & Leibrand, of Bay City, for appellant. 
William T. Yeo, of West Branch, for appellee. 


MALARNEY vy. MICHIGAN MUTUAL AUTO INS. CO. (No. 122.) 
(Supreme Court of Michigan. Dec. 21, 1921.) 


185 Northwestern Reporter 742. 


INSURANCE—FACTS HELD TO SHOW PAYMENT OF PRE- 

MIUM TO INSURER THROUGH ITS AGENT, 

Where plaintiff, an insurance agent, wrote fire insurance on school 
buildings at the request of defendant insurance company’s agent, and the 
premium was collected by defendant's agent, to be equally divided between 
them, and plaintiff insured an automobile in the defendant company 
through such agent, under agreement that he was to apply a part of plain- 
tiff’s share of the premium to the premium on the automobile, which was 
subsequently stolen, /e/d, that plaintiff had paid the premium money to the 
defendant’s agent, and was entitled to a directed verdict for his loss. 


(lor other cases, see Insurance, Dec. Dig. $ 137[3].) 


Error to Circuit Court, Lenawee County; Burton L. Hart, Judge. 

Action by Maurice J. Malarney against the Michigan Mutual Auto 
Insurance Company. Verdict and judgment for plaintiff, and defendant 
brings error, Affirmed. 

Argued before Steere, C. J., and Moore, Wiest, Fellows, Stone, Clark, 
Bird, and Sharpe, JJ. 
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W. P. Crotser and Patchin & Duncan, all of Traverse City, for ap- 
pellant 7 > 
B. D. Chandler, of Hudson, for appellee. 


SHARPE, J. The plaintiff writes fire insurance, as does also one M. E. 
Tripp. Mr. Tripp was also the agent at Hudson of the defendant com- 
pany. . Prior to January, 1920, plaintiff had written fire insurance on the 
school buildings at Hudson at the request of Tripp. The premium, $25, 
was collected by Tripp, and was to be equally divided between them. On 
January 13, 1920, plaintiff appiied through Mr. Tripp for insurance of his 
‘ord automobile in defendant company. A policy was issued and deliv- 
cred to him. The premium thereon was $11.40. It contained the following 
provision : 

“Premium on this policy must be paid on or before fifteen (15) days 
from the date of issue thereof; if not so paid, the liability of this com- 
pany hereunder shall cease until such payment shall be made.” 

At the time of its issue, Tripp had in his possession $12.50, one-half 
of the fire insurance premium above stated, which belonged to plaintiff. 
Tripp testified: 

“T had $12.50 of his money, that I received and accepted as payment 
for this policy as the agent for the defendant; * * * this $12.50, at 
least that amount which Mr. Malarney was entitled to, that was appro- 
priated by me as payment for his policy. Q. As agent for the defendant 
in this case? <A. Yes, sir. 


“The Court: When? <A. Immediately, as soon as the policy was 
issued, it was paid for.” 

Plaintiff's car was stolen on March 23, 1920. That day Tripp advised 
the defendant of the fact by letter and inclosed a check for the premium. 


This was returned by defendant to Tripp, with a denial of liability for the 
loss. 

At the conclusion of the proofs, both parties moved for a directed 
verdict; counsel for the defendant saying to the court: 

“As the case stands now, it is simply a question of whether a verdict 
will be directed in favor of the plaintiff or in favor of the defendant.” 

After some discussion the court announced that both motions would 
be denied. The defendant then called Mr. Curtis, vice president of the 
company. He testified that advice was always sent to the agents when 
the 15 days for payment had expired, demanding payment, that the com- 
pany sometimes accepted payments made 2 months after the policy was 
issued, but that unless received within the 15 days the company treated 
the policy as void. He admitted that no advice was sent to the plaintiff. 

The trial court submitted the case to the jury, instructing them that, 
if they found that the defendant had waived the provision as to payment 
within 15 days, the plaintiff might recover; otherwise, not. Counsel do 
not find any fault with the charge in this respect, if such a charge was 
justified by the proofs. The jury found for plaintiff, and the defendant 
here reviews the judgment entered on the verdict by writ of error. 

We are impressed that under this record the plaintiff was entitled to 
a directed verdict. Strictly speaking, the relation of Tripp to plaintiff with 
respect to the insurance money was not that of debtor and creditor. It 
was more nearly akin to that of principal and agent. Tripp had collected 
money which belonged to plaintiff. When received by him, it was plain- 
tiff’s money. It was his duty to turn it over to him without any demand 
therefor. We must assume from his testimony that he was ready and 
willing to do so.. Before this was done, plaintiff requested him to use 
$11.40 of it in payment of the premium in question. This request Tripp 
agreed to comply with. He had the authority from defendant to collect 
the premium, and, in effect, the money, as testified to by him, “was ap- 
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propriated” for that purpose. There was at that time no other unsettled 
matter between them. By the arrangement Tripp was not to make pay- 
ment of the premium for plaintiff. Payment by plaintiff was as effectu- 
ally made as though Tripp had handed him the $11.40, and he had handed 
it back for such purpose. The following Michigan cases, while not di- 
rectly in point, will be found instructive on the question presented: Lyon 
v. Travelers’ Ins. Co., 55 Mich. 141, 146, 20 N. W. 829, 54 Am. Rep. 354: 
Geddes v. Employees’ Relief Ass'n, 178 Mich. 486, 144 N. W. 828; John- 
son vy. Fidelity & Casualty Co., 184 Mich. 406, 151 N. W. 593, L. R. A. 
1916A, 475. 

In Pheenix Ins. Co. v. Meier, 28 Neb. 124, 44 N. W. 97, a similar 
question was considered. In disposing of it the court said: 

“It is further contended that no premium was paid for the insurance, 
and that therefore the policy was not binding on plaintiff in error. The 
evidence on the part of defendant in error, submitted to the jury was to 
the effect that the agent of plaintiff in error had money in his possession 
belonging to defendant in error, the same having been previously col- 
lected by such agent by defendant in error, and that that money, to the 
extent of the premium was applied in payment thereof. This, if true, 
would be a payment, as it is not denied that the agent had the right to 
collect * * * premiums. This was a sufficient payment of the pre- 
mium,” 

In Chickering v. Globe Mutual Life Ins. Co., 116 Mass. 321, it was 
said: 

“The evidence was sufficient to warrant the jury in finding that funds 
which the assured had a right to control, and apply to the payment of the 
premium, had come into the hands of the defendants’ agent before the 
premium became due, that the assured directed that the agent should 
apply so much of said funds as was necessary to that payment, and that 
the agent did so apply it. Such facts would show a payment of the pre- 
mium, within the meaning of the policy.” 

See, also, Kerlin v. National Acc. Ass'n, 8 Ind. App. 628, 35 N. E. 
39, 36 N. E. 156; Home Ins. Co. v. Gilman, 112 Ind. 7, 13 N. E. 118. 

In our opinion the plaintiff was entitled to a directed verdict for the 
amount found in his favor by the jury. This renders it unnecessary to 
discuss the question of waiver. 

The judgment is affirmed. 


GAY v. LAVINA STATE BANK. (No. 4500.) 
(Supreme Court of Montana. Dec. 5, 1921.) 
202 Pacific Reporter, 753. 
2. INSURANCE—BANK HELD “BROKER” NOT AGENT. 

As respects liability for failure to procure insurance a bank which 
was in position to accept and receive applications for hail insurance in 
several companies, and which selected the company to which the applica- 
tion should be made in the absence of selection by the applicant, was an 
insurance broker who is one acting as middleman between the insured 
and the insurer under no employment from any special company, and 
who in a sense acts as the agent of both parties to the transaction. 

(For other cases, see Insurance, Dec. Dig. § 103.) 

(For other definitions, see Words and Phrases, First and Second 
Series, Broker.) 
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3. INSURANCE—BROKER LIABLE FOR FAILURE TO PROCURE 

INSURANCE. 

A bank which accepted as insurance broker an applictaion for hail 
insurance was liable to the applicant for failure to procure the insurance 
as agreed, and must pay the loss which would have been borne by the in- 
surance company if the broker had performed its agreement. 

(For other cases, see Insurance, Dec. Dig. § 103.) 


Appeal -from District Court, Musselshell County; Geo. P. Jones, 
Judge. , 

Action by Charles L. Gay against Lavina State Bank. Judgment for 
plaintiff and defendant appeals from the judgment and from the order 
overruling its motion for a new trial. Affirmed. 


V. D. Dusenbery, of Roundup, for appellant. 


Dillavon & Moore, of Billings, and W. W. Mercer, of Roundup, for 
respondent. 


GaLen, J. In this case it appears that the defendant at all of the 
times mentioned was a banking corporation organized under the laws of 
the state of Montana, conducting a banking business at Lavina, Mont. 
In connection with its business, it was engaged in the writing of hail 
insurance for the Hartford Fire Insurance Company of Hartford, Conn., 
and other companies, for the accommodation of customers. A. C. Bayers, 
who was vice president of the defendant bank, was the local insurance 
agent of the Hartford Insurance Company at Lavina, but the insurance 
business was conducted by the bank, and the profits derived therefrom 
went to the bank, although done in the name of A. C. Bayers, agent. 
Applications for such insurance were received by any of the officers or 
agents of the bank, and this method of handling the business was known 
to and approved by the insurance company. The plaintiff, a farmer own- 
ing crops growing in the vicinity of Lavina, on June Ist, 1918, visited the 
defendant bank, and there interviewed William Bargain, cne of its book- 
keepers, then in charge of the bank, concerning hail insurance covering 
such crops, and a small overdraft due the bank. Bargain accepted for 
the bank plaintiff's promissory note for the sum of $20, to cover the 
plaintiff's overdraft, amounting to $9.13, and credited the balance of the 
$20 note to plaintiff's account. At plaintiff's request, Bargain filled out 
an application for hail insurance, and plaintiff signed the same, such ap- 
plication being made out upon the form provided by the Hartford Fire 
[Insurance Company, and reciting in part as follows: That Charles L. 
Gay of Broadview post office, in the county of Yellowstone, state of 
Montana, makes application to the Hartford Fire Insurance Company of 
Hartford, Conn., for insurance upon growing crops, consisting of 65 
acres of wheat at $10 per acre, amount $650, and 35 acres of alfalfa at not 
to exceed $10 per acre, amount $350, against damage by hail for the year 
1918, to the amount of $1,000, to be covered by such insurance from the 
date of the signing of the application to September 15, 1918, at noon, 
standard time; it being declared in the application that the total number 
of acres for which insurance was applied for was 100, and that applicant 
was a tenant of the land described, and that the application was made 
with the specific reference to the “policy stipulations and agreements” at- 
tached to the application, and the statements and representations made in 
the application. The plaintiff executed his promissory note for $100 
covering the amount of the insurance premium, and delivered it to Bar- 
gain which note is dated at Lavina, Mont., June 1, 1918, payable Novem- 
ber lst after date, to the order of Lavina State Bank, Lavina, Mont. The 
plaintiff's crops were destroyed by hail on August 20, 1918, and this ac- 
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tion was brought by the plaintiff on September 10, 1918, to recover the 
sum of $1,000 damages on account of the loss of such crops. The action 
is for breach of contract due to defendant's failure to procure the policy 
of insurance applied for by the plaintiff. 


In defense it was contended, and proof was introduced at the trial to 
show, that the application for the insurance and the promissory not 
covering the premium received were received and accepted upon the ex- 
press understanding and condition that the transaction should meet with 
the approval of P. A. Teichroew. cashier of the bank, and that until such 
time the insurance would not be put in force; that upon the return oi 
Mr. Teichroew to the bank a few days later he refused to accept the not 
unless it was secured, and that thereupon Mr. Bargain wrote a letter and 
mailed it to the plaintiff at Broadview, advising that security was re- 
quired for the insurance premium note before his application would be 
accepted. Bargain testified that on August 20, 1918, after the destruction 
of plaintiff's craps by hail, the plaintiff talked with him at Lavina over 
long distance telephone from Broadview, and admitted receiving Bar- 
gain’s letter, but said he thought it could be fixed up later. The plain- 
tiff denied that the note was given or accepted conditionally; denied 
receipt of the letter from Bargain; or any knowledge that the insurance 
was not in full force and effect until after the hail storm and telephonic 
communication had with the defendant bank. The premium’ note and ap- 
plication for the policy of hail insurance were returned to the plaintiff 
a day or two subsequent to the hail storm, having been theretofore pig- 
eon-holed in the bank. The case was tried in the district court of Mus- 
selshell county, with a jury, and resulted in a verdict and judgment in 
plaintiff's favor for the sum of $675.00. The appeal is from the judg- 
ment and order overruling defendant's motion for a new trial. 

Several alleged errors are assigned as reason for reversal, but in our 
view but one question is necessary for consideration for complete dis- 
position of the case, presented by motion for a directed verdict, and made 
defendant’s first specification of error; that is, whether the defendant 
bank may be held in damages for its failure to procure for plaintiff a 
policy of insurance protecting him from loss or damage to his crops in 
consequence of hail. As to whether it was an executory or executed 
contract for insurance constituted a question of fact for the jury, and 
upon the controverted evidence the jury resolved the issue in favor oi 
the plaintiff. We are bound by the jury's findings in this regard, so that 
we have before us the application for insurance and promissory note ior 
premium, both executed by the plaintiff and accepted by the bank, and 
question arises as to the bank’s liability to respond in damages for plain- 
tiffs loss in consequence of the defendant's failure to secure the crop 
insurance applied for. 

[1] The complaint alleges that the contract for breach of which the 
damages are sought is one by which “the defendant undertook and agreed 
to insure” the growing crops described; but no contention was made by 
the defendant in its answer or at the trial that the contract was anything 
more than one to procure insurance on plaintiff's crops. The trial pro- 
ceeded throughout on the latter theory, evidence being admitted in sup- 
port thereof without objection, and we will accept the same without fur- 
ther inquiry. The theory upon which a case was tried in the district 
court with the acquiescence of the parties is binding upon them here 
Talbott v. Butte City W. Co., 29 Mont. 17, 73 Pac. 1111; Hendrickson 
v. Wallace, 29 Mont. 507, 75 Pac. 355; Mares v. Dillon, 30 Mont. 117, 
75 Pac. 963; Cohen v. Clark, 44 Mont. 151, 119 Pac. 775; Raiche v. Mor- 
rison, 47 Mont. 127, 130 Pac. 1074; Moss v. Goodhart, 47 Mont. 257, 131 
Pac. 1071; Nilson v. City of Kalispell, 47 Mont. 416, 132 Pac. 1133; Far- 
well v. Farwell, 47 Mont. 574, 133 Pac. 958, Ann. Cas. 1915C, 78; Wal- 
lace v. Weaver, 47 Mont. 437, 133 Pac. 1099; Mosher v. Sutton’s N. T 
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Co., 48 Mont. 137, 137 Pac. 534; Roberts v. Sinnott, 55 Mont. 369, 177 
Pac. 252; Babcock v. Engel, 58 Mont. 597, 194 Pac. 137; Hoskins v. 
Scottish U. & N. Ins. Co., 59 Mont. 50, 195 Pac. 837. No question was 
raised by the pleadings or otherwise as to whether the contract of the 
defendant bank was ultra vires, so that subject is passed without con- 
sideration, and no opinion is expressed thereon. 


[2] The action is one founded on contract rather than tort, and from 
the facts stated, it appears that the defendant bank was acting as an 
insurance broker rather than as an insurance agent. It was applied to 
by the plaintiff for hail insurance, and it accepted and received an appli- 
cation for such insurance with the Hartford Fire Insurance Company, 
whose agent at Lavina was A. C. Bayers, vice president of the defend- 
ant bank. It was in position to accept and receive applications for hail 
insurance with other companies, but as no company was specially des- 
ignated by the plaintiff, his application was by the defendant bank made 
to the Hartford Fire Insurance Company. This clearly brings the de- 
fendant within the definition of an insurance broker, as follows: 

‘An insurance broker is one who acts as a middleman between the 
assured and the insurer, and who solicits insurance from the public under 
no employment from any special company, but, having secured an order, 
he either places the insurance with a company selected by the assured. 
or, in the absence of any selection by him, then with a company selected 
by such broker.” 14 R. C. L. 868; 9 C. J. 509. 

Every broker is in a sense an agent, but every agent is not a broker. 
The chief feature which distinguishes a broker from other classes of 
agents is that he is an intermediary, or middleman, and, in accepting ap- 
plications for insurance, acts in a certain sense as the agent of both par- 
ties to the transaction. Another distinction is that the idea of exclusive- 
ness enters into an employment of agency, while in respect to a broker 
there is a holding out of oneself generally for employment in securing 
insurance. 9 C. J. 510, 511. 

[3] ‘An agent who takes his principal’s money under an express 
agreement to procure insurance, and unjustifiably fails to secure the same 
or make an effort in that direction thereby assumes the risk and becomes 
liable, in case of loss, to pay as much of the same as would have been 
covered by the insurance policy for which his principal had paid. pro- 
vided the same had been procured as directed.” Lindsay v. Pettigrew, 
S. D. 500, 59 N. W. 726. 

In the case of Rezac v. Zima, 96 Kan. 752, 153 Pac. 500, Ann. Cas. 
1918B, 1035, Mr. Chief Justice Johnston, speaking for the court, stated 
the correct rule as follows: 


5 


“Brokers are equally liable where they undertake to procure insur- 
ance and utterly neglect to obtain any insurance or fail to carry out ma- 
terial provisions of their agreement and a loss results. In such a case 
they are liable for as much as would have been covered by the insurance 
which they agreed to procure’—citing Milliken v Woodward, 64 N. J. 
Law, 444, 45 Atl. 796; Lindsay v. Pettigrew, 5 S. D. 500, 59 N. W. 726: 
Sawyer v. Mayhew, 51 Me. 398; Diamond v. Duncan (Tex. Civ. App.) 
138 S. W. 429; Mallery v. Frye, 21 App. D. C. 105; Criswell v. Riley, 
5 Ind. App. 496. 503, 30 N. E. 1101, 32 N. E. 814; Backus v. Ames, 79 
Minn. 145, 81 N. W. 766; Kaw Brick Co. v. Hogsett, 73 Mo. App. 432; 
note, 38 L. R. A. (N. S.) 631. 


And as between the insured and his own agent or broker authorized 
by him to procure insurance there is the usual obligation on the part of 
the latter to carry out the instructions given him and faithfully discharge 
the trust reposed in him, and he may become liable in damages for breach 
of duty. If he is instructed to procure specific insurance and fails to do 
so, he is liable to his principal for the damage suffered by reason of the 
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want of such insurance. The liability of the agent with respect to the 
loss is that which would have fallen upon the company had the insurance 
been effected as contemplated. Negligence on the part of the agent de- 
feating in whole or in part the insurance which he is directed to secure 
will render him liable to his principal for the resulting loss. 22 Cyc. 
1448, 9 

The only case which has been called to our attention, presenting 
facts almost identical with the case before us is that of Mayhew v. 
Glazier. 68 Colo. 350, 189 Pac. 843, wherein Mr. Justice Allen, for the 
court, used language from which we quote with approval as particularly 
applicable to the case before us, as follows: 

* * * Tt may be assumed that the plaintiff understood that May- 
hew was an agent for an insurance company, but that fact tends to prove, 
rather than to disprove, the existence of an agreement, such as that al- 
leged in the complaint, between the plaintiff and the defendant Mayhew 
in his individual capacity. If the plaintiff believed that Mayhew was an 
insurance agent, he would naturally believe that such agent could cause 
a policy to be issued, and, if desiring insurance, might give to such agent 
an application for insurance. Such was the situation between the plain- 
tiff and the defendant Mayhew. The plaintiff desired hail insurance, ef- 
fective at the earliest possible moment. He gave the defendant his pro- 
missory note, payable to the defendant thienactl, as payment for the pre- 
mium, with the understanding that the defendant would cause a_ policy 
to be issued without any delay. * * * The contract sued upon, al- 
leged to have been made between the plaintiff and the defendant Mayhew, 
did not conflict with any duty Mayhew owed to the insurance company. 
Mayhew was the agent of the insurance company for the purpose of 
soliciting applications for hail insurance, but had no authority to issue 
policies. * * * The contract made between the plaintiff and the de- 
fendant Mayhew was not against the interests of the insurance company 
It did not call for the issuance of a policy different from the policies 
usually issued. It did not deprive the company of any premium due it. 
Mayhew took the note of plaintiff to himself. * * * Whatever duty 
he owed to the company, it did not preclude him from acting as the 
agent for the insured in the matter of causing a policy to be issued, and 
in the matter of immediately forwarding plaintiff's application for insur- 
ance to the company or to some agent authorized to receive and approve 
such application. This case falls within the rule, stated in 22 Cyc. 1445, 
that ‘the same person may act for different purposes as agent of the 
different parties to the contract, so that for one purpose he may be the 
agent of the insured, although as to the procuring of the insurance he 
also represents the company.’ As above indicated, we find that the al- 
leged contract, upon which the plaintiff brought this action, was one made 
by the defendant Mayhew in his individual capacity, and not as _ the 
agent of the insurance company, and that such contract is valid.” 

from the record presented on this appeal, the defendant cannot es- 
cape liability, and the judgment and order are affirmed. 

\ffirmed. 


BRANTLY, C. J. (specially concurring). Upen the theory that the de- 
fendant in this case, a banking corporation, could lawfully conduct an 
insurance business, there is no objection to be made to the conclusion 
reached by my associates. Since, however, the defendant is a banking 
corporation, and in my opinion is presumptively not authorized by its 
charter to enter into contracts, either of insurance or to procure insur- 
ance, the contract upon which recovery is upheld in this case is prima 
facie invalid. This question seems not to have been agitated in the trial 
court, nor has it been presented by appellant in this court. I therefore 
concur in the affirmance of the judgment and order, but in doing so de- 
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sire not to be understood as assenting to any implication that may be 
drawn from the opinion to the contrary, in any case in which the ques- 
tion may hereafter be presented. 


SMITH v. FRANKLIN FIRE INS. CO. OF PHILADELPHIA. 
(No. 4525.) 


(Supreme Court of Montana. Dec. 5, 1921.) 


202 Pacific Reporter, 751. 


2, INSURANCE — COMPLAINT HELD TO ALLEGE 60 DAYS 

ELAPSED AFTER NOTICE OF LOSS. 

A complaint to recover on a fire insurance policy, which alleged the 
date on which notice of the loss was given insured, and the file mark of 
which showed it was filed more than 60 days thereafter, sufficiently 
shows that more than 60 days elapsed between the giving of the notice 
and the institution of the suit as required by the policy. 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 


3. INSURANCE—PROOF OF LOSS MUST BE FURNISHED IN 

ADDITION TO NOTICE. 

Where the fire insurance policy attached to the complaint required 
notice and proof of loss to be given 60 days before suit was commenced, 
giving the notice and furnishing the proof are separate acts, and the no- 
tice can never supply the proof, so that the complaint must allege that 
the proof was furnished, as well as that notice was given. 

(For other cases, see Insurance, Dec. Dig. § 634[2].) 


s 


4. INSURANCE — ALLEGATION OF PERFORMANCE OF CON- 

DITION SUFFICIENT TO SHOW PROOF OF LOSS. 

In an action on a fire insurance policy, an allegation that plaintiff 
has performed all the conditions stated in the policy to be performed is 
sufficient, under Rev. Codes, § 6572, making a general allegation of per- 
formance of conditions precedent sufficient, to show that the plaintiff 
furnished the proof of loss required by the policy. 

(For other cases, see Insurance, Dec. Dig. § 634[2].) 


5. INSURANCE — COMPLAINT MUST ALLEGE 60 DAYS 

ELAPSED AFTER PROOF OF LOSS. 

Where a fire insurance policy required that 60 days should elapse 
between the furnishing of the proof of loss and the institution of any 
suit on the policy, a complaint to recover on the policy must allege, in 
addition to an allegation that the proof was furnished, that more than 60 
days had elapsed since such proof was furnished befere the action was 
commenced. 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 


6. INSURANCE—ALLEGATION OF PERFORMANCE OF CONDI- 

TIONS DOES NOT SHOW 60 DAYS HAD ELAPSED. 

In a complaint on a fire insurance policy, the general allegation of 
‘rformance of all conditions on the part of insured is not sufficient to 
llege that 60 days had elapsed since the proof of loss was furnished to 

insured before the suit was commenced. 


(For other cases, see Insurance, Dec. Dig. § 629[1].) 
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7. INSURANCE—BURDEN IS ON COMPANY TO SHOW 60 DAYS 

HAD NOT ELAPSED SINCE LOSS WAS ASCERTAINED. 

A fire insurance policy, requiring 60 days to elapse after the amount 
of the loss was ascertained by one of the methods prescribed therein be- 
fore action should be instituted on the policy, should be construed, in 
view of the fact that the company’s participation was essential to the as- 
certainment of the loss, to impose on the company the burden of showing 
that 60 days had not elapsed after the loss was ascertained. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 


8 INSURANCE—ALLEGATION INSURED REFUSED DEMAND 

FOR ASCERTAINMENT OF LOSS IS SUFFICIENT. 

In an action on a fire insurance policy. which required 60 days to 
elapse after the ascertainment of the loss by one of the methods pre- 
scribed, all of which required participation by the company, an allegation 
that the insured demanded adjustment of the loss, and that the insurer 
refused to participate, is sufficient. 

(For other cases, see Insurance, Dec. Dig. § 634[1].) 


Appeal from District Court, Cascade County; H. H. Ewing, Judge. 

Action by Daisey E. Smith against the Franklin Fire Insurance 
Company of Philadelphia, Pa. Judgment for the plaintiff on defendant's 
default, and from the order overruling motion to vacate the judgment 
and to permit defendant to file an answer, defendant appeals. Reversed 
and remanded, with directions. 


Freeman, Thelen & Frary, of Great Falls, for appellant. 
Speer & Lohrke, of Great Falls, for respondent. 


HoLtoway, J. This action was brought to recover upon a policy of 
fire insurance. Summons was issued and served, but defendant failed 
to appear within the time allowed by law, and its default was entered 
and a judgment rendered in favor of the plaintiff for the amount claimed 
in the complaint. Thereafter the defendant moved the court to set aside 
the default, vacate the judgment, and permit the defendant to file an 
answer, which was tendered. The grounds of the motion were that serv- 
ice of the summons was irregular and defective, and that the complaint 
does not state facts sufficient to constitute a cause of action. The mo- 
tion was denied and defendant appealed from the judgment and from the 
order denying its motion. 

[1] It is contended that the service of the summons was ineffectual 
for any purpose, in that the proper person was not served, but, however 
this may be, any defect or irregularity in the service was cured by filing 
the motion, which constituted a general appearance on the part of the 
defendant. Hinderager v. MacGinniss, 202 Pac. 200, decided November 
21, 1921, and not yet [officially] reported. Iurther discussion of this sub- 
ject is unnecessary. 

The policy in question contains many provisions, among which are 
the following: 

“If fire occur, the insured shall give immediate notice of any loss 
thereby in writing to this company * * * and within sixty days after 
the fire, unless such time is extended in writing by this company, shall 
render a statement to this company, signed ‘and sworn to by said insured, 
stating [then follows an enumeration of the facts which are to be in- 
cluded in the statement], * * * the loss shall not become payable 
until sixty (60) days after notice, ascertainment, estimate and satisfac- 
tory proof of the loss herein required, have been received by this com- 
pany. 
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The policy provides also, that the ascertainment or estimate of the 
amount of the loss shall be made by the insured and the insurance com- 
pany, or, if they differ, by a board of appraisers, for the creation of 
which provision is made. 

[2] A copy of the policy is attached to and made a part of the com- 
plaint, and it is insisted that the complaint fails to state a cause of action, 
in that it fails to allege that 60 days elapsed after notice and proof of 
loss were served upon the company, and after the amount of the loss 
was determined as provided in the policy, and before the action was com- 
menced. In the complaint it is alleged that the fire occurred on February 
3, 1919, and that on February 24 plaintiff caused notice of the loss to be 
served upon the defendant. This action was commenced on April 30, 
and to determine that fact reference may be made to the record which 
discloses when the complaint was filed. (Connecticut Mut. Life Ins. Co. 
v. McWhirter, 73 Fed. 444, 19 C. C. A. 519), so that it does appear af- 
lirmatively that more than 60 days elapsed after the service of notice of 
loss and before the complaint was filed. 

[3] There is not any allegation in the complaint that proof of loss 

the verified statement mentioned above—was ever furnished at any 
time, or at all, or that the furnishing of the same was waived. Giving 
the notice and furnishing the proof are separate and distinct acts. The 
proof may, under certain circumstances, serve the purpose of notice, but 

mere notice does not ordinarily supply the place of formal proof (26 
C. J. 376), and however the two-acts may be dene, the performance of 
cach is a condition precedent to the insured’s right to recover in the ab- 
sence of waiver. DeRin v. Casualty Company of America, 41 Mont. 
175, 108 Pac. 649, 27 L. R. A. (N. S.) 1164, 137 Am. St. Rep. 709. 

[4] In order to avoid the force of the objection now under considera- 
tion, plaintiff relies upon the following allegation which appears in the 
complaint: 

“That the plaintiff has, at all times, done and performed all of .the 
stipulations, conditions and agreements stated in said policy to be per- 
formed on her part at the time and in the manner therein specified.” 

Section 6572 of the Revised Codes provides: 

“In pleading the performance of conditions precedent in a contract, 
it is not necessary to state the facts showing such performance, but it 
ay be stated generally that the party duly performed all the conditions 
on his part. and if such allegation be controverted, the party pleading 
must establish, on the ‘trial, the fact showing such performance.” 

We think plaintiff complied substantially with the requirements of 
the statute (Ivanhoff v. Teale, 47 Mont. 115, 130 Pac. 972; Enterprise 
Sheet Metal Works v. Schendel, 55 Mont. 42, 173 Pac. 1059), and the 
complaint must be held to set forth sufficiently the fact that all condi- 
tions precedent to be performed by the insured alone had been duly per- 
formed (Ackley v. Phenix Ins. Co., 25 Mont. 272, 64 Pac. 665). 

[5] But full performance of the conditions precedent mentioned in 
the policy did not give to plaintiff an immediate right of action. By the 
very terms of the policy, the amount of the less did not become due until 
the lapse of 60 days after the proof of loss was submitted, and therefore 
the fact that such period elapsed before the complaint was filed must ap- 
pear affirmatively. Sutton v. Lowry, 39 Mont. 462, 104 Pac. 545; Ger- 
man Ins. Co. v. Hall, 1 Kan. App. 43, 41 Pac. 69; First Nat. Bank v. 
Dakota F. & M. Co., 6 S. D. 424, 61 N. W. 439; 5 Joyce on Insurance 
(2d Ed.) § 3677. 

The general rule is stated as follows: 

“If by the terms of the policy the loss is not payable until a specified 
time after loss occurs, or after notice and proof of loss, it is necessary 
to allege that this time has expired before the commencement of the ac- 
tion.” 11 Ency. Pl. & Pr. 414. 
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[6] The lapse of the 60-day period is not a condition precedent 
which either party is required to or could perform. It merely fixes the 
time when the liability occasioned by the fire becomes enforceable for the 
first time, and for this reason the provisions of section 6572 above have no 
application here. and the fact that the designated period elapsed aiter 
proof of loss was furnished cannot be inferred from the general allega- 
tion above. 26°C. J. 496; Doyle v. Phoenix Ins. Co., 44 Cal. 264; Cowan 
v. Phoenix Ins. Co., 78 Cal. 181, 20 Pac. 408; Clemens v. American Fire 
Ins. Co., 70 App. Div. 435, 75 N. Y. Supp. 484; Carberry v. German Ins. 
Co., 51 Wis. 605, 8 N. W. 406. 

[7, 8] Counsel for appellant insist that it was incumbent upon the 
plaintiff also to disclose by the complaint that 60 days before the action 
was commenced the amount of the loss had been ascertained by one of 
the methods mentioned in the policy. Notwithstanding the apparently 
plain terms to that effect, it would seem that such a construction of the 
policy is not admissible. for if it be adopted, then it would be within 
the power of the insurance company to postpone indefinitely plaintiff's 
right to apply to the courts for relief by refusing or failing to join in 
any effort to adjust the loss. Since the insurance company must join in 
ascertaining the amount of the loss, it would appear not unreasonable 
to hold that the burden is upon it to disclose that 60 days had not elapsed 
after the loss was ascertained, if such was the fact, and advantage was 
sought to be taken of the fact (Randall v. Phoenix Ins. Co., 10 Mont. 
362, 25 Pac. 960); but this is not material, for even under the authorities 
which seemingly sustain defendant's position an allegation that plaintiff 
demanded adjustment, and that the insurer refused to participate, is sui- 
ficient (26 C. J. 494). In the complaint before us there is an attempt, 
however crude it may be, to plead a demand by plaintiff and a refusal 
by defendant. 

For the reason that plaintiff fails to disclose that 60 days had elapsed 
after proof of loss was furnished and before this action was commenced, 
the complaint does not state a cause of action, and will not support the 
judgment. 

The judgment and order are reversed, and the cause is remanded to 
the district court, with directions to set aside the judgment, vacate the 
default, and permit the defendant to answer within such time as the court 
may direct. 

Reversed and remanded. 

Brantly, C. J., and Reynolds, Cooper, and Galen, JJ... concur. 


PARMETER v. WILLIAMSBURGH CITY FIRE INS. CO 
(Supreme Court of North Dakota. Dec. 1, 1921.) 


185 Northwestern Reporter, 810. 


(Syllabus by the Court.) 

1, INSURANCE EXECUTION OF MORTGAGE HELD NOT TO 

CHANGE INTEREST OF INSURED UNDER FIRE POLICY 

In an action upon a policy of fire insurance, where a farm dwelling 
and its contents was insured, it is held. 

That the execution of a real estate mortgage upon the land did not 
change the title, interest, or possession of the insured. 
(For other cases, see Insurance, Dec. Dig. § 328[6].) 


Robinson, J., dissenting. 





Fire, &c.] Parmeter v. W'msburgh City Fire Ins. Co. 


Appeal from District Court. Dunn County; Pugh, Judge. 

Action by W. J. Parmeter against the Williamsburgh City Fire 
surance Company. Judgment for plaintiff, and defendant appeals. 
firmed. 


Lawrence, Murphy & Nilles, of Fargo, for appellant. 
T. I. Murtha, of Dickinson, for respondent. 


BRONSON, J. This is an action upon a policy of fire insurance. By 
consent a jury was waived and the cause submitted to the trial judge. 
favorable to the plaintiff. In February, 1916, defendant issued to the 
The defendant has appealed from a judgment entered upon findings 
plaintiff its insurance policy upon his dwelling and household furniture, 
in the amount of $750, for a term of three years from February 21, 1916. 
This policy was a renewal of like insurance theretofore written by the 
defendant in February, 1913, for the plaintiff's wife. and thereafter trans- 
ferred by the defendant to the plaintiff upon the decease of his wife. 
The dwelling was situated upon 160 acres of land in Dunn county, which 
formerly was the United States government homestead of the plaintiff’s 
wife, and thereafter passed to the plaintiff upon her decease. Plaintiff's 
title was quieted by judgment dated May 20, 1916. This house was a 
one-story building about 12x20, with a rubberoid roofing, and contained 
two rooms. The plaintiff and his wife fully occupied this building as 
their home until her death, which occurred, apparently, shortly prior to 
the year 1914. Then, pursuant to plaintiff's testimony, he continued to 
live in the house, and occupied the same up until the time of its destruc- 
tion by fire. He worked for his father. who lived about 1% miles dis- 
tant from his place, and frequently stayed there. In this dwelling re- 
mained the household furniture and plaintiff's personal belongings. When 
this policy was written there were unsatishied mortgages existing against 
the land. Later these mortgages were satisfied. Plaintiff placed a new 
real estate mortgage upon the land. He also issued a warranty deed, 
which was used, pursuant to his testimony, for purposes of security only. 
Plaintiff testified that the soliciting agent of the defendant knew about 
the mortgages when the application was received. Notice of loss was 
given to the defendant by plaintiff's affidavit to the effect that he was 
absent from ‘the premises from the morning of December 4 until, the 
afternoon of December 6, 1918, and that the property was burned during 
his absence. In plaintiff's proof of loss he claimed 250 mechanical books. 
\t the trial he testified that the fire occurred during the latter part of 
November; that at the time he was away in Dickinson, absent from the 
premises four days, and that the loss by fire occurred during such ab- 
sence. He testified that he only had 32 mechanical books, and the state- 
ments of notice of loss and proof of loss were incorrect in the respects 
mentioned. The defendant introduced testimony to the effect that from 
the month of March until the middle of August, 1917, there was no one 
about plaintiff's premises; that the windows were boarded up; the doors 
closed; no lights were seen there at night, and there were no signs of 
occupancy; further, that in the year 1916 the plaintiff lived during one 
whole month at his father’s place. 

[1] It is the contention and defense of the defendant that the policy 
hecame void because: (1) The hazard was increased; (2) the interest 


of the insured was not unconditional and sole; (3) there was a change 
in interest, title, and possession of the subject of insurance through the 
mortgages upon the property; (4) that material facts concerning the sub- 
ject of insurance were misrepresented; (5) that plaintiff practiced false 
swearing concerning insurance after the loss; (6) that the property be- 
came and remained, for a period of 10 days, vacant or unoccupied. The 
mly defense worthy of consideration, in our opinion, is that which con- 
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cerns vacancy or unoccupancy. There is no evidence sufficient to warrant 
overruling the findings of the trial court concerning the other defenses. 
The insurance policy does not provide that the existence or making of a 
real estate mortgage is a ground of forfeiture. In this state the giving 
of a real estate mortgage creates neither a change of interest, title, or 
possession. There is no showing of any increase of hazard except that 
which concerns vacancy or unoccupancy. However, concerning the ques- 
tion of vacancy or unoccupancy, defendant strenuously attacks the cred- 
ibility of plaintiff's testimony. Defendant does not contend that the 
building was set on fire, but maintains that plaintiff's inconsistent state- 
ments concerning the time of the fire and his whereabouts at such time, 
and concerning the property destroyed, and the general lack of definite- 
ness in his testimony, serve to place in jeopardy the correctness of the 
trial court's finding upon the question of vacancy and to establish a pre- 
ponderance of proof in favor of the defendant, showing grounds of 
forfeiture by reason of unoccupancy. The policy provides that it shall 
be void if the building be or become vacant or unoccupied and so remain 
for 10 days. The terms “vacant” and “unoccupied” are not synonomous. 
The former term generally refers to inanimate objects; the latter, to 
animate occupancy. 14 R. C. L. 1103; 19 Cve. 729. The house was not 
at any time vacant from the date when the insurance was written until 
the time of the fire. The personal belongings of the plaintiff and of his 
deceased wife. the furniture of the home, all continued to remain in the 
home place. The amount of loss sustained by the plaintiff on his home 
and household goods appears to be considerable in excess of insurance 
thereupon. ° Plaintiff explains about net being around the premises when 
at work over at his father’s concerning boarding up the windows so as 
to protect against cattle rubbing against the same, and about locking the 
doors. This testimony was not necessarily unreasonable in view of the 
fact that the plaintiff's wife was no lenger there at home, and mani- 
festly he still continued a working man. We are not impressed that the 
plaintiff's testimony shows any earmarks or badges of fraud. Such be- 
ing the case, its credibility, perhaps, is not broken down by the fact that 
he openly states that mistakes were made in the notice of loss and proof 
of loss. Perhaps it might be surmised that, if there were intent to de- 
fraud, these mistakes might not occur out of his own mouth. The stipu- 
lation in the policy concerning unoccupancy provides a condition of for- 
feiture. It is inserted for the benefit of the insurer and is to be strictly 
construed. Traders’ Ins. Co. v. Race (Ill) 29 N. E. 846. 

[2] The trial court has found for the plaintiff upon the issue of un- 
occupancy. Ordinarily the question of occupancy is one of fact for the 
jury. Horswill v. Mut. Ins. Co. (N. D.) 178 N. W. 798, 799, 14 R. C. 
L. 1103; Cooley, Briefs Ins. vol. 2. 1686. The findings of the trial court 
in the instant case take the place of a verdict. They are presumed to be 
correct, and will not be disturbed where substantial support exists in the 
evidence. Jasper v. Hazen, 4 N. D. 1, 4, 58 N. W. 454, 23 L. R. A. 58; 
State Bank v. Maier, 34N. D. 259, 268, 158 N. W. 346; Griffith v. Fox, 
32 N. D. 650, 654, 156 N. W. 239; Stavens v. Nat. Elev. Co., 36 N. D. 
9, 14, 161 N. W. 558. Otherwise this court would become a trier instead 
of a reviewer of facts upon appeals’ in such cases. We are not prepared 
to say, as a matter of law, that the findings are clearly opposed to the 
preponderance of the evidence, cr that they do not find substantial sup- 
port in the evidence. 

The judgment is affirmed with costs. 

Grace, C. J., and Christianson, and Birdzell. JJ., concur. 


Robinson, J., dissents. 
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SMITH v. GERMANIA FIRE INS. CO. OF NEW YORK. 
(Supreme Court of Oregon. Jan. 10, 1922.) 


202 Pacific Reporter, 1088. 


INSURANCE — NO RECOVERY BY INSURED WHERE HE 

CAUSES PREMISES TO BE BURNED. 

Insured cannot recover on a fire policy, where he willfully and in- 
tentionally caused the premises to be burned for the purpose of obtain- 
ing the insurance and defrauding the insurer, as public policy will not 
permit a recovery by one who seeks to profit through his own crime. 

(For other cases, see Insurance, Dec. Dig. § 429.) 


2, INSURANCE — FORFEITURE OF MORTGAGEE’S INTEREST 
BY INSURED'S ACT DEPENDS ON CONDITIONS OF POL- 
ICY. 

Under a fire policy making the loss payable to a mortgagee, whether 
the mortgagee’s interest is forfeited by any act of insured depends on 
the terms and provisions of the contract of insurance, unless the mort- 
vagee is in collusion with insured. 

(For other cases, see Insurance. Dec. Dig. § 311[3].) 

[INSURANCE—PERSON TO WHOM LOSS PAYABLE ORDI- 

NARILY AN APBOINTEE WHOSE RIGHTS ARE FOR- 

FEITED BY INSURED’S VIOLATION OF CONDITIONS. 

Under a policy making the loss payable to a third person, the payee 


is not ordinarily a party to the contract, but only an appointee whose 

rights are dependent on the rights of insured, and a violation by insured 

of the conditions of the policy will forfeit the rights of the appointee. 
(For other cases, see Insurance, Dec. Dig. § 311[1].) 


4. INSURANCE—MORTGAGEE CLAUSE HELD TO MAKE THE 
TERMS AND CONDITIONS APPLICABLE TO MORTGAGEE 
AND PREVENT RECOVERY FOR WILLFUL BURNING. 
Under a fire policy providing that if an interest should exist in favor 

of a mortgagee, etc., the conditions thereinbefore contained should apply 

in the manner expressed in such provisions and conditions of insurance 
relating to such interest as should be written upon, attached. or appended 
thereto, and containing a mortgagee clause making the “loss, if any, sub- 
ject, however, to all the terms and conditions of this policy,” payable to 
the mortgagee, the terms and conditions of the policy applied to the mort- 
gagee, and he could not recover where the property was intentionally 
burned by insured. 

(For other cases, see Insurance. Dec. Dig. § 311[3].) 


INSURANCE — WHEN TERMS AND CONDITIONS PLAIN, 

COURT CANNOT RESORT TO CONSTRUCTION. 

When the terms and conditions of an insurance policy are not vague 
r ambiguous, but clear and definite, the court cannot resort to con- 
truction nor write a new contract of insurance as between the parties. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 


Department No. 2. 
Appeal from Circuit Court, Yamhill County; H. H. Belt, Judge. 
\ction by Arthur N. Smith against the Germania Fire Insurance 
Company of New York. From a judgment for plaintiff, defendant ap- 
peals. Reversed and remanded. 
10——-Vol. LIX, 
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This is an action at law instituted by Arthur N. Smith, as payee 
named in a fire insurance policy, against Germania Fire Insurance Com- 
pany of New York. 

One Arthur White was the owner of a two-story mansard-roofed 
frame building situate on the northwest corner of Third and J streets, 
in MeMinnville, Or., which building he occupied for drayage and feed 
stable purposes. Smith, plaintiff herein, was the owner and holder of a 
certain mortgage deed upon the above-described premises in the amount 
of $1,000, duly executed by Arthur White and his wife to secure a loan 
for like amount. Pursuant to agreement contained in the mortgage, on 
the 30th day of August, 1917. White caused the property to be insured 
by the Germania Fire Insurance Company against loss or damage by fire, 
for a period to and inclusive of the 30th day of August, 1918, and paid 
the insurance company the required premium of $30, in consideration 
of which the company issued to him its policy of insurance containing 
the following loss payable clause: 

“Loss,, if any, subject, however, to all the terms and conditions of 
this policy, payable to Arthur N. Smith, mortgagee.” 

The policy contained a number of paragraphs declaring that it would 
be void upon the happening of either one of a great number of condi- 
tions. 

On June 7, 1918, the property insured was totally destroyed by fire, 
and the resultant loss, as adjusted by White and the lawful representa- 
tives of the insurance company, was $1,317.78. The proportion of the 
loss to be borne by the defendant company under its policy was $872.50. 
The company refused to pay the plaintiff the amount of the loss and 
denied liability therefor, and for a first further and separate answer and 
defense alleged that Arthur White, the owner of the property insured, 
had willfully and intentionally caused the premises to be burned for the 
purpose of obtaining the insurance thereon and defrauding the defend- 
ant. For a second further and separate answer and defense, the company 
alleged: 

“That the said Arthur White did, for the purpose of inducing this 
defendant to pay under the said policy of insurance the amount of loss 
and damage to the said premises by the fire, * * * sign, swear to, and 
deliver to this defendant a statement in writing wherein and whereby the 
said Arthur White stated and swore that the origin of the said fire was 
unknown to him; that at said time the said Arthur White well knew that 
he himself had willfully and intentionally caused the said premises to be 
burned. * * *” 

lor a third separate answer and defense, the defendant averred: 

“That in and by the policy of insurance issued by defendant to the 
said Arthur White * * * it is provided that this company shall not 
be liable under said policy fer a greater proportion of any loss on the 
described property than the amount insured by said policy shall bear 
to the whole insurance, whether valid or not; * * * that at the time 
said fire occurred the said Arthur White held another policy of insurance 
in another company * * * in the sum of $500. * * *” 

Plaintiff demurred to these three separate defenses made by the an- 
swer. The court sustained the demurrer as to the first and the second 
separate answer and defense set up by defendant, and overruled it as to 
the third. 

On May 10, 1920, trial was had without jury. On October 18, 1920, 
the court made and filed its findings of fact and conclusions of law. 
based upon which it ordered and adjudged that plaintiff have and recover 
of and from the defendant Germania Fire Insurance Company the sum 
of $872.50, with interest thereon at the rate of 6 per cent. per annum 
from June 12, 1918, and costs. 
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From this judgment the defendant appeals, assigning error as fol- 
lows: 

“Error of the court: 

“In sustaining plaintiff's demurrer to the first separate answer and 
lefense set up in defendant’s answer. 

“In sustaining plaintiff's demurrer to the second separate answer and 
defense set up in defendant’s answer. 

“In rendering judgment against defendant for $872.50, or any sum. 

“In rendering judgment * * * for interest. * * *” 


J. C. Veazie, of Portland (Veazie & Veazie, of Portland, on the 
brief), for appellant. 

_ Walter L. Tooze, Jr., and W. T. Vinton, both of McMinnville (Vin- 
ton & Tooze, of McMinnville, on the brief), for respondent. 


Brown, J. (after stating the facts as above). We are called upon 
to determine whether the court erred in sustaining plaintiff's demurrer 
to defendant's first and second causes of defense stated in its answer. 
This presents two vital questions: First, by reason of the willful burn- 
ing of his property, did the assured cause a forfeiture of his policy? 
Second, if we answer the first question in the affirmative and declare a 
forfeiture of the policy, does this defeat the right of the mortgagee to 
recover in this action? 

The policy in the case at bar provides, among other things, that— 

“Germania Fire Insurance Company of New York, in consideration 
of the stipulations herein named and of $30 premium, does insure Arthur 
C. White for the term of one year from the 30th day of August, 1917, 
at noon, to the 30th day of August, 1918, at noon, against all direct loss 
or damage by fire,.except as hereinafter provided, to an amount not ex- 
ceeding $1,000, to the following described property. * * *” 

White was the insured, notwithstanding that the loss payable clause 
designated Arthur N. Smith, mortgagee, as the person to whom any loss 
was payable. This policy was made by the insurance company and ac- 
cepted by the assured, subject to agreements and provisions not in con- 
flict with law or contrary to public policy. 

[1] If the matter stated in defendant’s first further and separate 
answer is true, White, the assured, has no claim upon the Germania Fire 
Insurance Company. Public policy will not permit a recovery by one 
who seeks to profit through his own crime. Schreiner v. High Court, 35 
Ill. App. 576; Knights of Honor v. Menkhausen, 209 Ill. 277, 70 N. E. 
567; Supreme Lodge v. Kutscher, 72 Ill. App: 462; Collins v. Metropoli- 
tan Life Ins. Co., 232 Ill. 37, 83 N. E. 542, 14 L. R. A. (N. S.) 356, 122 
Am. St. Rep. 54, 13 Ann. Cas. 129. 

In Burt v. Union Cent. L. Ins. Co., 187 U. S. 362, 23 Sup. Ct. 139, 
47 L. Ed. 216, the same being a life insurance case, the court said: 

“It cannot be that one of the risks covered by a contract of insurance 
is the crime of the insured. There is an implied obligation on his part 
to do nothing to wrongfully accelerate the maturity of the policy. Public 
policy forbids the insertion in a contract of a condition which would 
tend to induce crime, and as it forbids the introduction of such a stipu- 
lation it also forbids the enforcement of a contract under circumstances 
which cannot be lawfully stipulated for.” 


|2] The crime of the assured forfeits the policy as to himself, but 
necessarily as to the interest of the mortgagee in the policy. The 
forfeiture of the mortgagee’s interest depends upon the terms and provi- 
sions in the contract of insurance, unless in collusion with the wrong- 
doer. 


not 
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Hence the second question involves the construction to be placed upon 
the standard mortgage clause contained in the policy, reading: 

“If, with the consent of this company, an interest under this policy 
shall exist in favor of a mortgagee or of any person or corporation hav- 
ing an interest in the subject of insurance other than the interest of the 
insured as described herein, the conditions hereinbefore contained shall 
apply in the manner expressed in such provisions and conditions of insur- 
ance relating to such interest as shall be written upon, attached, or ap- 
pended hereto” 

—and the loss payable clause, providing: 


“Loss, if any, subject, however, to all the terms and conditions of this 
policy, payable to Arthur N, Smith, mortgagee.” 

{[3] Without the mortgage clause herein referred to, under a policy 
making the loss payable to a third person, the payee is not a party to the 
contract, but only an appointee whose rights are dependent upon the rights 
of the insured, and a violation by the latter of the conditions of the policy 
will forfeit the rights of such appointee. 

“But it has been held that where a policy provides that if any interest 
thereunder shall exist in favor of a mortgagee, or of any person having 
an interest other than insured, the conditions ‘hereinbefore contained’ shall 
apply in the manner expressed in such conditions relating to such interest 
‘as shall be written upon, attached, or appended hereto,’ a violation of the 
conditions by insured will not affect the rights of the person for whose 
benefit a loss payable clause is attached or indorsed on the policy, unless 
such indorsed or attached clause also contains or refers to the conditions 
mentioned in the body of the policy.” 26 C. J: § 344, citing Oakland Home 
Ins. Co. v. Bank of Commerce, 47 Neb. 717, 66 N. W.. 646, 58 Am. St. Rep. 
663, 36 L. R. A. 673; Welch v. British American Assur. Co., 148 Cal. 223, 
82 Pac. 964, 113 Am. St. Rep 223, 7 Ann. Cas. 396; Queen Ins. Co. v. 
Dearborn Sav., ete., Ass’n, 175 Ill. 115, 51 N. E. 717; Northern Assurance 
Co. v. Chicago Mut. Bldg., etc., Ass’n, 98 Ill. App. 152; Christenson v. 
Fidelity Ins. Co.. 117 Iowa, 77, 90 N. W. 495, 94 Am. St. Rep. 286: 
Stamey v. Royal Exch. Assur. Co., 93 Kan. 707, 96 Kan. 99, 150 Pac. 227; 
East v. New Orleans Ins. Ass’n, 76 Miss. 697, 26 South. 691; Senor v. 
Western Millers’ Mut. Fire Ins. Co. 181 Mo. 104, 79 S. W. 687; Farmers’ 
Nat. Bank v. Delaware Ins. Co., 83 Ohio St. 309, 94 N. E. 834; Central 
Trust etc., Co.v. Dubuque F. & M. Ins. Co., 34 Ohio Cir. Ct. R. 218; Edge 
v St. Paul F. & M. Ins. Co., 20 S. D. 190, 105 N. W. 281; Boyd v. Thur- 
ingia Ins. Co., 25 Wash. 447, 65 Pac. 785, 55 L. R. A. 165; Royal Ins. Co. 
v. O. L. Walker Lbr. Co., 24 Wyo. 59, 155 Pac. 1101, Ann. Cas. 1917E, 1174. 

The writer agrees with the construction of the clauses in question 
taught by these cases. 

The contrary view, however, is supported by much respectable author- 
ity. The following cases appear in 26 C. J. § 344, under note 80: Brecht 
v. Law, etc., Ins. Co., 160 Fed. 399, 87 C. C. A. 351, 18 L. R. A. (N. S.) 
197; Vancouver Nat. Bank v. Law Union, etc., Ins. Co. (C. C.) 153 Fed 
440; Atlas Reduction Co. v. New Zealand Ins. Co., 138 Fed. 497, 71 C. C. 
A. 21,9 L. R. A. (N. S.) 433; Delaware Ins. Co. v. Greer, 120 Fed. 916, 
57 C. C. A. 188, 61 L. R. A, 137; Franklin Ins. Co. v. Wolff, 23 Ind. App. 
549, 54 N. E. 772: McDowell v. St. Paul F. & M. Ins. Co., 207 N. Y. 482. 
101 N. E. 457: Clover Crest Stock Farm v. Wyo. Valley F. Ins. Co., 108 
Mise. Rep. 465, 177 N. Y. S. 771: Dumphy vy. Commercial Union Assur 
Co. (Tex. Civ. App.) 142 S. W. 116. 

[4] The following is a fair example of the loss payable clauses as 
written in the policies involved in the two lines of cases referred to: 
“Loss, if any, payable to George D. Welch, as his interest may appear.” 
But in the case at bar the loss payable clause has been enlarged until it 
holds within its embrace “all the terms and conditins of this policy.” 
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The case of Burns v. Alliance Co-operative Ins. Co., 103 Kan. 803, 176 
Pac. 985, is squarely in point. The mortgage clause in that policy is a 
luplicate of the mortgage clause in the policy involved in the instant case. 
The loss payable clause in that policy reads: 

“Loss, if any, on buldings, to be adjusted with the assured and made 
payable to C. A. Burns, mortgagee, or assigns, of Wichita post office, state 
of Kansas, as his interest may appear, subject, however, to all the terms and 
‘onditions of this policy and the by-laws of this company.” 

In that case. the court said concerning the mortgage clause under con- 
sideration : 

“By the great weight of authority its effect is to protect the mortgagee 
against any forfeiture resulting from a breach of the conditions of the 
policy by the mortgagor, unless such conditions are made a part of the loss 
payable clause, or otherwise indorsed upon the policy or attached thereto. 
14 R. C. L. 1086. There are a few cases to the contrary. * * * 18 L. 
k. A. (N. S.) 207. But this court has already adopted the majority view. 
Stamey v. Assurance Co. .!supra]. The question to be here determined is 
whether the incorporating in the loss payable clause of the words ‘sub- 
ject, however, to all the terms and conditions of this policy,’ amounts to an 
indorsement or attachment of such terms and conditions, thereby making 
them applicable to the mortgagee as well as to the mortgagor. The very 
purpose of the language seems to be to make it cleear that the mortgagee 
was not to be released from the restrictions laid upon the insured. We in- 
terpret it as adopting by reference all the provisions of the policy, and giv- 
ing them the same force as though they had been again set out at length. 
thereby making them applicable to the mortgagee, and preventing any ex- 
ception or immunity in his favor.” 

The case of Welch v. British American, etc., Co., supra, was cited in 
the Kansas case in behalf of plaintiff and was likewise cited and pressed 
upon our attention here. In the Welch Case it was said, in the matter of 
making the terms and conditions of the policy apply to the mortgagee: 


“It would not be necessary to write them out in full upon the policy, 
which would be practcally impossible. A few words making the provisions, 
or certain of them, as was desired, applicable to the other interest, could 
readily be inserted in the slip containing what is called the ‘loss payable’ 
clause attached to the policy.” 

The rider is a part of the policy. The insurance contract must be 
taken by its four corners and construed as a whole. The terms and con- 
ditions of the policy apply to plaintiff and mortgagor alike. 

“The law, it is said, abhors a forfeiture. This aversion has resulted 
in the rule that it may he prevented by construction as technical as that 
hy which it is invoked.” Barber v, Hartord L. Ins. Co., 279 Mo, 316, 214 

W. 207, 12 A. L. R. 758, 764. 

[5] The terms and conditions of the policy under consideration are 
not vague nor ambiguous, but are clear and definite Therefore, this court 
cannot restore to construction, nor can we write a new contract of insur- 
ance as between the partes. It may be that plaintiff's acceptance of a fire 
insurance policy subject to forfeiture by reason of the acts of the mort- 
vagor was due to lack of attention to his interests, or to want of under- 
standing of the legal effect thereof. We will observe that ordinarily the 
mortgagee should have attached to his policy, as a rider, Standard Forms 
lureau form 371 (July, 1917), or its equivalent, whereby he is afforded 
he necessary protection and his policy is not invalidated by the acts or 
iegligence of the mortgagor or owner. 

The affirmative defenses set up by defendant herein referred to were 
good, and error was committed by the court in sustaining demurrer thereto. 

Wherefore, the judgment in this cause is reversed and remanded to 

circuit court for futher proceedings not inconsistent with this opinion. 

McBride, Bean, and Rand, JJ., concur. 


t 
aa) 
1 





150 Insurance Law Journal. Vol. 59. [Feb., 1922 


INTERSTATE AUTOMOBILE INS. CO. v. EDENS. (No. 733.) 
(Court of Civil Appeals of Texas. Beaumont Dec. 6, 1921.) 


235 Southwestern Reporter, 671. 


1. INSURANCE — POLICY HELD FORFEITED BECAUSE OF 

OTHER INSURANCE. 

There can be no recovery on a policy insuring an automobile against 
fire which provided it should be void if at the time of loss there was 
other insurance covering the property, where a subsequent buyer of the 
automobile had taken out other insurance without knowledge of the pol- 
icy in question, but had paid the premium on the policy in question after 
learning of its existence, and attempted to continue both policies in force 
and to collect them after the loss. 

(For other cases, see Insurance, Dec. Dig. § 336[2].) 


3. INSURANCE — PROVISIONS IN FIRF POLICY AGAINST 
OTHER INSURANCE ARE MATERIAL AND REASONABLE 
Provisions in a policy insuring an automobile against fire that it 

should be void if at the time of loss the property was covered by other 

insurance are material to the risk, and reasonable. 
(For other cases, see Insurance, Dec. Dig. § 336[1].) 


4. INSURANCE—STATUTES AVOIDING FORFEITURE DO NOT 
APPLY WHERE MATERIAL BREACH CANNOT HAVE CON. 
TRIBUTED TO LOSS; HENCE INAPLLICABLE TO “OTHER 
INSURANCE” CLAUSE. 

Vernon's Sayles’ Ann. Civ. St. 1914, arts. 4874a, 4874b, providing that 

a breach of an immaterial provision of a policy shall not invalidate the 
policy unless it contribute to bring about the destruction of the property, 
do not apply to violaticn of provisions in the policy which are material 
to the risk, but whose violation cannot in the nature of things contribute 
to the loss, so that they do not prevent forfeiture of the policy for vio- 
latio: of the “other insurance” clause. 


(For other cases, see Insurance, Dec. Dig. §$ 308, 336[1].) 


Appeal from District Court, Nacogdoches County; L. D. Guinn, 
Judge. 

Action by A. G. Edens against the Interstate Automobile Insurance 
Company. Judgment for plaintiff, and defendant appeals. Reversed, and 
judgment rendered for defendant. 


Hodges & Grene, of Nacogdoches, for appellant. 
Russell & Seale, of Nacogdoches, for appellee. 


Hicutower, C. J. This suit was by the appellee, Edens, against ap- 
pellant, Interstate Automobile Insurance Company, on a policy issued by 
appellant to one H. T. Hill in the sum of $650, insuring an automobile 
owned by Hill against loss by fire. The policy was issued March 30, 
1920, and on July 10, 1920, the policy was regularly assigned and trans- 
ferred to Edens, who, meantime, through his authorized agent, J. -\. 
Landrum, had purchased the automobile from Hill. Hill purchased th: 
automobile from the Nacogdoches Motor Company for $890, partly for 
cash and the balance on credit, and there was a clause in the policy mak- 
ing same payable to the Nacogdoches Motor Company as its interest may 
appear. 





lire, &c.] Interstate Automobile Ins. Co. v. Edens. 151 


Appellee, on July 28, 1920, procured another policy from the Bankers’ 
Automobile Insurance Company in the sum of $900, insuring the same 
automobile against loss by fire. This second policy was procured without 
the consent or knowledge of appellant. Hill did not pay his premium 
for the policy in question, and it was not paid at all until appellee paid 
it on August 1, 1920, three days after appellee had procured the second 
policy. 

The automobile was destroyed by fire on August 15, 1920, and on 
January 7, 1921, appellee filed suit against both insurance companies on 
the policies issued by them. The Nacogdoches Motor Company, claiming 
an interest in the subject-matter of the suit against appellant, was per- 
mitted to intervene. Just before proceeding to trial in this suit. appel- 
lee dismissed his suit against the Bankers’ Auttomobile Insurance Com- 
pany, the reason for such action not appearing from the record. 

Appellant in this suit, after a general denial specially pleaded in bar 
a clause of the policy reading as follows: 

“It is a condition of this policy that it shall be null and void (b) if 
at the time a loss occurs there be any other insurance, covering against 
the risks assumed by this policy, which would attach if this insurance had 
not been effected.” 

In this connection. appellant alleged, substantially, that without its 
knowledge or consent appellee, on or about July 28, 1920, procured from 
the Bankers’ Automobile Insurance Company another insurance policy in 
the sum of $900, insuring appellee’s automobile against loss by fire. and 
that such policy was in existence and owned by appellee at the time the 
automobile was destroyed by fire. and that these facts worked a forfei- 
ture of the policy in question issued by appellant to appellee, etc. 

By way of replication to this special plea, appellee alleged, substan- 
tially, that at the time he procured the second policy on the car he had 
no knowledge of the existence of policy issued by appellant. which is the 
policy here sued on, and that therefore his taking out the second policy 
did not work a forfeiture of the policy in question. 

The case was tried with a jury, the verdict consisting of answers to 
two questions propounded by the trial court. These questions were: 

(1) “Did plaintiff. A. G. Edens, know, at the time he took out the 
insurance policy with Geo. H. Matthews, agent for the Bankers’ Auto- 
mobile Insurance Company. that the automobile was then insured with 
the defendant company ?” 

(2) “Did the fact that the second policy of insurance issued by Geo- 
rge H. Matthews, agent for the Bankers’ Automobile Insurance Com- 
pany. to the plaintiff, A. G. Edens, cause or contribute in any way to the 
burning of the car?” 

The jury answered both questions in the negative, and upon this 
verdict judgment was rendered against appellant in the sum of $580, 
with interest on that amount at the legal rate from date of judgment. 
The court further decreed that of this amount the Nacogdoches Motor 
Company. on its plea of intervention, was entitled to $500.48. and appel- 
lee to the remainder, and jifdgment was entered accordingly. 

Appellant’s first assignment of error complains of the trial court's 
refusal of its request for peremptory instruction. It is appellant's con- 
tention. under this assignment, that the policy in question prohibdied, in 
express terms. under penalty of forfeiture. concurrent insurance, and that 
the procuring of the second policy by appellee and its existence at the 
time of the loss. all of which was without the knowledge or consent of 
appellant. rendered the policy in question absolutely void. 

[1] After careful consideration of the question, we have reached 
the conclusion that appellant's contention must be sustained. It is clear, 
we think. that clause (b) of the policy above quoted expressly prohibits 
concurrent or additional insurance on appellee’s automobile, and expressly 
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provides for forfeiture if concurrent or additional insurance should be 
procured on the car and be in existence at the date of loss. The undis- 
puted evidence showed that both policies were in existence and were 
owned by appellee on the day the car was destroyed by fire. constituting 
in the aggregate insurance on the car in the sum of $1,550. It is true that 
appellee testified that at the time he procured the second policy he had no 
actual knowledge of the existence of the first, the policy in question, but 
without question he was then the legal owner and holder of the policy in 
question. and was entitled to all protection given by it. And surely he 
actually knew of the existence of this policy when he paid the premium 
on it on August 1, 1920, three days after he procured the second policy; 
and this situation continued up to the date of the fire which destroyed the 
car. If, under the provisions of clause (b) of the policy. knowledge by 
appellee of its existence at the time he procured the second policy was 
required in order to a forfeiture, he had such knowledge. which con- 
tinued to the date of the car’s destruction. The undisputed evidence 
shows that J. A. Landrum acted as appellee's agent at the time he pur- 
chased the car from Hill. and that such purchase was made for appellee. 
and that Landrum. as such agent, caused the policy to be assigned and 
transferred to appellee, and. further, that Landrum was fully authorized 
to so act for appellee, and, further still, that appellee approved in fuli 
all that Landrum did in the transaction by which the car and polcy were 
acquired. 

Appellee testified, however, that he did not actually know that the 
policy had been assigned to him, or was in existence, until he paid the 
premium on August 1, 1920, three days after he took out the second pol- 
icy. But he surely knew of the existence of this policy from the time 
he paid the premium on same to the date of the tire; and the. undisputed 
proof shows that he thereafter kept both policies without making known 
to appellant the fact that he had procured the second policy, and that 
appellant had no knowledge of the existence of the second policy until 
after the loss. And then, after the loss, appellee, as before shown, 
brought suit on each policy, claiming an aggregate insurance of $1,550. 

[2] If knowledge by appellee of the existence of the policy in ques- 
tion was required in order for his act procuring the second policy to work 
a forfeiture, the undisputed evidence shows that he had such knowledge 
through his duly authorized agent, Landrum. The evidence shows with- 
out dispute that Landrum acted for appellee in purchasing the car from 
Hill and in having the policy thereon transferred and assigned to appel- 
lee, and this suit is based upon the policy so assigned. Knowledge by 
Landrum of the existence of this policy and its transfer and assignment 
to appellee was, in legal contemplation, knowledge by appellee of the 
same facts. It is now too well settled to be questioned that knowledg¢ 
of any fact acquired by the duly authorized agent of another in any trans- 
action for the principle is imputable to the principal, and the latter will 
be bound thereby. 


[3] The provision of the policy in question, as contained. in clause 
(b) above quoted, was unquestionably material to the risk assumed by 
appellant in issuing this policy, and it was also a reasonable provision, as 
has been held by almost innumerable authorities of this state; and, the 
undisputed evidence in the case having shown that this provision of the 
contract was breached by appellee, he cannot recover upon the policy, 
unless such recovery should be permitted under articles 4874a and 4874b, 
Vernon’s Sayles’ Civil Statutes 1914. These articles provide, in sub- 
stance, that a breach of an immaterial provision of a fire policy shall 
not invalidate the policy or constitute a defense to a suit for loss thereoi 
unless it contributed to bring about the destruction of the property. 

[4] It has been held by the Supreme Court of this state in several 
comparatively recent cases that the quoted articles of the statute are not 
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applicable to a breach of those provisions contained in a fire policy which 
are material to the risk assumed, but a violation of which could not, from 
their very nature, contribute to bring about the destruction of the prop- 
erty. McPherson v. Camden Fire Ins. Co. (Com. App.) 222 S. W. 211; 
Providence, etc., Ins. Co. v. Levy & Rosen (Com. App.) 222 S. W. 216; 
Etna Ins. Co. v. Waco Co. (Com. App.) 222 S. W. 217. It is clear 
from the opinions in the cases cited that articles 4874a and 4874b above 
mentioned have no application, and cannot afford recovery to appellee in 
this case, for the reason that the provision of the contract, as contained 
in clause (b) above quoted, was a material provision to the risk assumed 
by appellant; but a violation of that provision could not, from its very 
nature, have contributed to bring about the destruction of appellee’s car. 
The trial court’s submitting to the jury the question whether or not ap- 
pellee’s act in taking out the second policy contributed to the burning of 
the car was therefore error, and the jury’s answering the issue in the 
negative can have no effect in this case. 

It is clear from what we have thus far stated that we are of opinion 
that appellant’s request for a peremptory instruction should have been 
given, and the court was in error in refusing it. The case seems fully 
developed, and the undisputed evidence in the record shows that appellee 
is not entitled to a recovery on this policy, upon any theory, and the first 
assignment of error, and all others contained in appellant’s brief, are 
therefore sustained, and the judgment of the trial court will be here 
reversed and rendered in favor of appellant; and it is so ordered. 


REPUBLIC INS. CO. v. MQSS. (No. 8581.) 


(Court of Civil Appeals of Texas. Dallas. Nov. 12, 1921. Rehearing De- 
nied Dec. 17, 1921.) 


235 Southwestern Reporter 700. 


1. INSURANCE—CONVERSATIONS WITH AGENT HELD INSUF- 
FICIENT TO SHOW AGREEMENT WITH AGENT FOR IN- 
SURANCE OR RENEWAL OF POLICY. 

Where the agent’s written commission limited his authority to written 
contracts of and for insurance, an agreement for insurance between in- 
sured and the agent several years before the loss of insured’s property by 
ire, and ‘casual inquiries by the insured from time to time as to whether 
insurance was in force, /ield not to constitute a binding agreement of issu- 
ance or renewal of insurance so as to cover loss in February, where the 
last written policy in defendant company had expired the preceding May. 

(For other cases, see Insurance, Dec. Dig. § 145[1].) 

2. INSURANCE — AGENT HELD UNAUTHORIZED TO AGREE 
ORALLY TO RENWALS. 

Where insurance company issued no policies except written ones, and 
policy issued to plaintiff contained an explicit provision that policies might 
be renewed “in consideration of premium for the renewal term,” and an 
igent’s commission expressly withheld from him authority to make verbal 
‘ontracts of or for insurance, the agent had no authority, actual or ap- 
parent, to make an oral agreement for insurance or for renewal of insur- 


ince, 


(For other cases, see Insurance, Dec. Dig. § 145[2].) 
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3. INSURANCE — VARIANCE BETWEEN ALLEGATION OF RE- 

QUEST FOR RENEWAL OF POLICY AND PROOF FATAL. 

In an action to recover for a fire loss, an allegation that plaintiff had 
requested of defendant's agent a renewal of a policy expiring May 5, 1919, 
such request having been acceded to and the premium for renewal having 
been accepted by the agent, being met only by substantial proof of the 
indefinite expression by plaintiff of a desire that insurance on the prop- 
erty be kept up, the variance is fatal. 

(For other cases, see Insurance, Dec. Dig.. § 645[5].) 


Appeal from District Court, Henderson County; John S. Prince, 
Judge. 

Action by G. H. Moss against the Republic Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. Reversed and rendered. 


Coke & Coke, of Dallas, for appellant 
Miller & Miller, of Athens, for appellee. ° 


HAMILTON, J. This is an appeal from a judgment whereby appellee 
recovered upon the finding of a jury that a parol agreement existed be- 
tween appellee and appellant’s agent previous to May 5, 1919, that the for- 
mer’s insurance would be kept in force another year after said date, upon 
which a written policy of insurance expired. 

[1] In February, 1912, the Commonwealth Fire [Insurance Company 
was engaged in the fire insurance business in Texas. J. F. Austin was then, 
and continuously thereafter, its agent at Franston, Tex., until May 2, 1919, 
when it was dissolved as a result of its consolidation with two other com- 
panies; the three merging into and becoming Republic Insurance Com- 
pany, under the provisions of chapter 57, Acts 36th Legislature. After the 
dissolution of the Commonwealth Fire Insurance Company, Austin became 
the agent at Frankston of Republic Insurance Company. The Republic In- 
surance Company was created on the date the Commonwealth Fire Insur- 
ance Company was dissolved, and there seems to have been a transfer of 
Austin’s agency from the latter to the former without any interruption of 
continuity. Austin was also the agent of other insurance companies during 
the period from 1912 until the asserted cause of action arose in February, 
1920. During the same period he was also engaged in, or in some way 
connected with the banking business in Frankston, and it seems that the 
insurance business was conducted in the same building the bank ocaupied. 


In 1912 appellee constructed 4 residence in I’rankston and made a con- 
tract with Austin to insure it against loss by tire. Appellee on that occasion 
went to Austin’s office and told Austin he was ready for insurance; that 
he never wanted to be without it; and instructed Austin that when the 
first policy expired to rewrite it. Austin assented to what appellee said 
and gave him to understand that the property would be insured and kept 
insured. The conversation expressed the only transaction ever had between 
appellee and Austin for fire insurance on the building. No subsequent 
agreement for insurance was ever made. 

As a result of the understanding then arrived at, a policy on the build- 
ig and furniture was written. The policy was issued by the Common- 
wealth Fire Insurance Company. The policy expired at the end of a year 
from its date and appears not to have been renewed upon its expiration 
Subsequently a policy dated March 2, 1914, and expiring March 2, 1915, 
was issued by Austin as agent of the same company. Upon its terminatiot 
this policy was renewed, or at least a policy was issued on March 2, 1915 
expiring March 2, 1916. At the expiration of this policy there was no re- 
newal. <A policy seemed to have been issued May 5, 1918, which expired 
May 5, 1919. This was not renewed. No other policy was written there- 
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after, and the property was destroyed by fire on February 19, 1920. All 
the policies which had been written and issued upon it by Austin were 
policies in Commonwealth Fire Insurance Company. 

No policy was ever delivered to appellee. No specific payment of a 
premium was ever made by him independent of periodical general business 
settlements with Austin. Appellee was a practicing physician. He was 
Austin’s physician. He relied altogether upon Austin to issue policies and 
keep alive the insurance. He expected Austin to keep the policies in his 
safe and look after renewals, forwarding his own funds to the company 
in payment of premiums and receiving from appellee reimbursement at 
irregular intervals when general settlements of accounts were made be- 
tween them. These settlements were sometimes separated by the space of 
a two-year period of time, it seems. Some of the settlements would show 
a balance in favor of Austin and others would disclose a balance in ap- 
pellee’s favor. Accounts were squared accordingly. 

Appelle paid no attention to the payment of premiums at regular in- 
tervals, because, as he testified, he expected Austin to pay the premiums to 
the company and credit him for them. He did not expect the company to 
credit him, and there was no understanding that it would. No premium 
was ever paid or tendered to the company for insurance beyond May 5, 
1919, the date the fast policy expired. 

Each year appellee made inquiry of Austin about whether or not he 
was keeping up the insurance, and thus called Austin’s attention to it be- 
cause he was afraid he would forget it. 

Appellee gave the following testimony: 

“During 1918 and 1919 I had similar conversation with Mr. Austin to 
what I had every year; just go and inquire if he was keeping up my in- 
surance; that | wanted him to rewrite it when the time came for him to 
rewrite it. The day the public school burned in Frankston, as we walked 
away I remarked to him that it reminded me of my own insurance and 
was it in force, and, as [ remember, his answer was that he supposed so, 
or thought so, or something to that effect; this schoolhouse conversation 
occurred, I think, in November, in the fall of last year (1919); I don't 
believe [ had any other conversation with him since then in respect to his 
keeping up this insurance since November, 1919. 

“In January or February, I am pretty sure it was January, we had a 
conversation in regard to it every year in the early part of the year, and 
in January or February of this year, in fact, if anything, it was that I 
expected it rewritten and asked him to rewrite it, as he had been doing. 
In the January, 1919, conversation | remember distinctly that I called to see 
him with reference to a life insurance policy that was about to lapse and 
asked him about his carrying it for me; he asked me the amount; I didn’t 
remember the amount and he asked me to look it up and he would decide 
whether he would carry it for me, or something to that effect, and I re- 
member remaraking to him that | might not carry it; might drop it; that 
f had other insurance; might not need that; ‘but my fire insurance, | want 
that kept up;’ he said, ‘sure,’ or something to that effect. 

“That policy expired 5th of May, 1919, and my property did not burn 
until the 19th of February, 1920, about nine months later; this is the last 
policy I know of the Commonwealth that I had; after talking with Mr. 
Austin he told me that he neglected to issue it; [ don't claim there was 
any other issued, but I claim there should have been. I talked with Mr. 
\ustin in November, 1919, when the fire occurred at Frankston that burned 
1p the school building; that was six months after my policy had expired; 
the school building burned ard made me think of it; I thought of it every 
year about the first of the year; I would think of it when something 
burned; as we came away from the schoolhouse fire, I said, in substance, 
that ‘When we have a fire, | am reminded of my own insurance, and is my 
insurance in force?’ ‘You are keeping it up; I suppose you rewrote it?’ 
or something to that effect; and ‘It is still in force. ‘Is it or not?’ And 
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my recollection is that his answer was something like this, ‘I think so;’ 
and it seems to me he said he would look into it; not certain about that, 
but pretty sure that he agreed to see that it was, but won't say that; I 
don’t know that is true. I did not pursue the matter further the next day 
and did not pay any further attention to it. 

“As to any specific agreement with Mr. Austin for the renewal of this 
policy that expired on the 5th day of May, 1919, I don’t know as I would 
call it a specific agreement; it was the same agreement we had every year, 
practically the same; | called his attention to it; in fact, my agreement, 
or the original agreement that he made with me to keep this policy in force, 
was satisfactory to me; I never would have called his attention to it if I 
hadn’t thought he had forgoten it. I only went there every year and in- 
quired when I would think of it; [ never had but one agreement with him; 
that was the original agreement I had when I took my policy out and told 
him I wanted to keep the property insured; I claim to have had a separate 
agreement each year; that was the original agreement I had and the 
agreement each year to keep that in force was the other agreement we 
had after that. 

“Regarding the policy dated May 5, 1919, I only recall one conversa- 
tion prior to May, 1919; that was in the early part of last year some time 
before this policy expired. I just casually mentioned it to him there at the 
window one day, something in connection with some other settlement we 
were about to make; I stated to him that I wanted the insurance kept up; 
that is the only conversation I recalled at that time prior to the expiration 
of the policy in May; all I remember it was something about a life in- 
surance policy that I wanted carried possibly, and I said, ‘The fire insur- 
ance, | want that kept up;’ and he said, ‘Yes; sure.’ 

“Now as to upon what plan and how and with whom and in what 
manner I claim this agreement to insure me from May 5, 1919, to May 5, 
1920, was made, I answer, the agreement was made the first time this in- 
surance was taken out, way back yonder, and then the only reason that | 
stated I ever inquired or asked Mr. Austin about it was to see if he didn't 
overlook it. The agreement that we originally made was the agreement 
that I have relied on all the time, the original agreement and only agree- 
ment; we didn’t make any agreement every year; made the agreement 
that he was to keep this up every year, and | wouldn't have mentioned it to 
him yet if it had not been that I would think of it every year and wonder 
if he was keeping it up, and the only reminder of it in January, 1919, was 
when we were discussing this life insurance; the agreement for this in- 
surance that ran from May 5, 1919, to May 5, 1920, was made seven or 
eight years ago, the original agreement. J never became aware that this 
policy from May 5, 1918, to May 5, 1919, was about to expire until after 
the fire; that was the first time I knew that that policy hadn't been re- 
written. I did not have a conversation with Mrs. Watkins (sister of Aus- 
tin, to whom Austin had largely turned over the insurance business), some 
time prior to the expiration of this policy May 5, 1919; she might have 
mentioned it; she might have called my attention to it some time when | 
was in a hurry, had something else on my mind, and I wouldn’t remember 
it; | wouldn't say she didn’t mention it to me; just say 1 don’t remember it. 

“The last time I inquired, in January, 1919, T had a policy; this policy 
was then in force; they were almost always in force every time I would in- 
quire. The original agreement for this insurance from May 5, 1919, to 
May 5, 1920, was made some seven or eight years back; that was the only 
agreement I felt like I had when I went to the bank and made the inquiry 
whether he was keeping it in force or not; the substance of that agree- 
ment’in January, 1919, was that I wanted the policy kept up just as it had 
been. 

“Now, about taking out additional insurance, I did not take additional 
insurance up with him, but it was after I had the conversation with him 
in January or thereafter I intended taking it up with him before he re 
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newed this policy, but never did do it; it was my intention to take out this 
additional insurance; while I was satisfied he would write the policy like 
he had been doing it, while I intended to think of it and have him increase 
it, I never thought of that any more; never mentioned it.” 

The policy which expired May 5, 1919, the last one issued to cover the 
property for the destruction of whch liability is asserted, was what is gen- 
erally known as “Texas standard fire policy.” It contained this sole pro- 
vision with reference to renewals: 

“This policy may by a renewal be continued under the origimal stipula- 
tions in consideration of premium for the renewal term, provided that in- 
crease of hazard must be made known to this company at the time of re- 
newal or this policy shall be void.” 

The proof shows without contradiction that the method of insurance 

regularly pursued by the company was by written policy, and that no 
officers, agent, or other representative of the company had any power to 
waive any provision or condition of the policy— 
“except such as by the terms of the policy may be the subject of agreement 
indorsed hereon or added hereto, and as to such provisions and conditions 
no officer, agent, or representative shall have such power or be deemed or 
held to have waived such provisions or conditions unless such waiver, if 
any, shall be writen upon or attached hereto; nor shall any privilege or 
permission affecting the insurance under this policy exist or be claimed by 
the insured unless so written or attached.” 

The written commission issued to Austin by Commonwealth Fire In- 
surance Company of Texas authorized him to receive proposals for insur- 
ance, to fix rates of premium to be charged therefor, subject to the ap- 
proval of the officers, to collect moneys due the company for premiums, 
and to countersign, issue, and renew policies of insurance signed by the 
president and attested by the secretary of the company subject to the rules 
and regulation of the company ,and such instructions as might from time 
to time be given by its officers or other authorized representatives, but 
without authority to make verbal contracts of or for insurance. The 
president of the Republic Insurance Company testified that all the policies 
of insurance were in writing, and that no agent was authorized, either in 
writing or verbally, to insure property without a written policy. Austin 
testified that he had no authority to insure property except by a written 
policy. 

All the foregoing facts are undisputed. The record contains none 
other which could modify the only conclusion that must be derived form 
these facts as they are above stated. That they are inadequate to sustain 
the recovery we think is manifest. From the mere statement of them the 
inescapable conclusion arises that no liability against appellant could be 
founded upon them. 

We treat the case as if the Commonwealth Fire Insurance Company 
had never existed and all transactions from the beginning had been with 
Austin during a period throughout which he was authorized to write fire 
insurance policies as agent of Republic Insurance: Company. This com- 
pany became substituted for the Commonwealth as to any liability under 
contracts of insurance or contracts to insure. Chapter ’7, Acts 36th Legis- 
lature. 

Whatever agreement may be found in what was said and done was 
no more than an agreement by Austin individually to renew each policy 
as it expired; and, conceding for the moment that Austin was clothed with 
authority under all the facts and circumstances of tue case to bind appel- 
lant by parol contracts of insurance, yet we think the conduct, conversa- 
tions, and relations between appellee and Austin reflected by the record 
would not, in any event, constitute a valid obligation upon appellant’s part. 
The original discussion between appellee and Austin amounted to no more 
than an understanding upon the former's part that a policy of insurance 
should be issued in an agreed sum to cover the property, and that Austin 
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for appellee would see to it that the property was kept insured. The under- 
standing was definite and explicit only as to the amount of the policy. 
The agent was left to determine the date upon which the first policy issued 
should expire. It was left to him to see that the premiums should be re- 
mitted to the company, whether paid or not by appellee. It was left to 
him, upon the expiration of any subsequent policy, to place the insurance 
in any one of the companies he represented; he alone, by the terms of 
the understanding which appellee declares arose when he first applied 
for insurance, was intrusted with performing necessary subsequent re- 
quirements from time to time to keep the property insured through the 
indefinite future. Appellee expected to make settlement for premiums 
at such irregular and indefinite dates as the course of dealings between 
himself and Austin individually, and not between himself and Austin as 
appellant's agent, might dictate. Under the entire record, we do not think 
the casual inquiries as to whether or not the insurance was in force, as 
testified to by appellee, affected any contractual relations with appellant ; 
such inquiries and the responses made to them by Austin were not such 
as to constitute new agreements for the issuance or renewal of insurance 
policies by appellant. These conversations, instead of constitutitng con- 
tracts, were merely talks incidentally relating to the proposition of 
whether or not the contract of 1912, which appellee testified was the only 
one he ever had with reference to insurance, was being carried out in 
compliance with what he contended to be its provisions. The loose vague, 
and indefinite understanding revealed in the testimony of appellee, and 
by reliance upon which he seeks to hold the appellant liable, is lacking 
in the substantial attributes of a contract binding appellant, even if it be 
conceded that Austin was clothed with power to extend insurance in any 
contingency without a written policy. 

The question presented is purely one of fact, and the evidence is 
lacking in probative force essential to establish facts constituting a bind- 
ing agreement of insurance with appellant in existence at the time of 
the loss of the property, or to render appellant liable under an ex- 
ecuted agreement to insure or renew insurance. Westchester Fire Insur- 
ance Co. v. Robinson, 192 S. W. 793: Af=tna Insurance Co. v. Richey, 
206 S. W. 383; Benner v. Fire Ass'n of Philadelphia, 229 Pa. 75, 78 Atl. 
44, 140 Am. St. Rep. 706; American Can Co. v. Agricultural Insurance 
Co., 12 Cal. App. 133, 106 Pac. 720; Gresham v. Norwich Union Fire In- 
surance Society, 157 Ky. 402, 163 S. W. 214. 

[2] We think it is clear that Austin had no authority whatever to 
make such contract as appellee contends was fade. If such understand- 
ing, arrived at within the scope of authority, could be enforced at all, 
still in this case it was beyond the scope of Austin’s authority, either 
actual or apparent, to make an agreement of the kind asserted, so as to 
bind appellant. The proof shows, without any dispute whatever, that the 
company issued no policies except written ones. The policy issued in 
1918 contained an explicit provision relating to renewals, as is above set 
out in our finding of facts. There is no attempt to show that Austin 
had any authority to execute any renewal otherwise than in writing. That 
\ustin had no authority whatever to make a parol contract of insurance 
is undisputed. The terms of the policy, the language of Austin’s com- 
mission, and the testimony of Austin and the president of the company, 
we think, conclusively establish the proposition that Austin was clothed 
with no authority whatever to depart from the universal custom of in- 
suring property solely by written policy as practiced by appellant and 
other insurance companies, and make the unusual character of agree- 
ment contended for by appellee. Westchester Fire Insurance Co. v. 
Robinson, supra; Etna Insurance Co. v. Richey, supra; Struzewski v. 
Insurance Co., 226 N. Y. 338, 123 N. E. 661; Insurance Co. v. Schul- 
man, 140 Tenn. 48f, 205 S. W. 315. 
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{3] Furthermore, wé are of the opinion that there is a fatal variance 
between the allegations and the proof. The most favorable view which 
can be indulged in behalf of the petition upon which appellee sought 
relief and recovered judgment is that it states a cause of action against 
appellant because appellant’s agent, Austin, failed to renew the written 
policy of insurance issued the 5th day of May, 1918, to expire on the 5th 
day of May, 1919; such renewal having been requested of the agent Aus- 
tin by appellee, and the request having been acceded to and the premium 
for the renewal having been accepted by the agent. There is no proof 
in the record commensurate with the allegation just above stated. The 
proof shows that no definite understanding for renewal of the policy was 
had, and no premium was tendered or paid. It is true that a policy of 
insurance may be renewed, under certain circumstances, without the pay- 
ment of renewal premium and without the issuance of a renewal policy, 
notwithstanding the rules of the company restrict such renewals to writ- 
ten transaction, but the circumstances of this case do not result in such 
legal effect. The evidence reflects a more or less indefinite inquiry by 
appellee, made some time before the policy expired, as to whether or not 
the property was covered by insurance, and in the same connection the 
agent was told that appellee desired that the property should be kept 
insured continuously. Almost 11 months thereafter the property was 
destroyed by fire, and to say that it was insured at the time of its de- 
struction would be to construe the above-mentioned expressions of in- 
quiry and desire, together with the replies of the agent, into a binding 
contract, notwithstanding the agreement arising at the time, if it be con- 
ceded that one did arise from what was said and done, was left in parol 
without the payment or tender of premium for a period of nearly ten 
months after the last written policy had expired, although the policy ap- 
proaching expiration when the inquiry was made was in writing and 
contained an express provision that it should be renewed only by writ- 
ten renewal. Besides, such construction of the evidence would also leave 
out of account appellee’s positive testimony that he had no understanding 
with the agent except that arising from the conversation in 1912 at the 
time the property was first insured. 

Further discussion is unnecessary. The authorities in this state and 
the great weight of authority everywhere being to the effect that the 
facts established in this case impose no liability whatever upon appel- 
lant, the trial court should have instructed a verdict as requested by ap- 
pellant. Accordingly, it is our duty to reverse the judgment of the court 
below and here render judgment for appellant. 
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ACCIDENT AND HEALTH. 


HUSBANDS v. INDIANA TRAVELERS’ ACC, ASS’N. , (No. 24060.) 
(Supreme Court of Indiana. Dec. 1, 1921.) 


133 Northeastern Reporter, 130. 


1. INSURANCE—RUPTURE OF BLOOD VESSEL RESULTING IN 

DEATH HELD NOT ACCIDENTAL. 

Death resulting from rupture of blood vessel in deceased’s lung by 
an exertion in shaking down ashes in furnace in the usual way was not 
accidental within meaning of insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 455.) 


Appeal from Superior Court, Marion County. 
Action by Laura J. Husbands against the Indiana Travelers’ Acci- 
dent Association. Judgment for defendant, and plaintiff appeals. Af- 


firmed. 
Superseding opinion of Appellate Court, 130 N. E. 874. 


DUNCAN v, GREAT WESTERN ACC. INS. CO. (No. 34220.) 
(Supreme Court of Iowa. Dec. 13, 1921.) 


185 Northwestern Reporter, 459. 


1. INSURANCE—EVIDENCE AS TO STATEMENT OF IN- 
SURER’S AGENT CONCERNING TIME FOR PAYING PRE- 
MIUMS ADMISSIBLE TO SHOW COURSE OF DEALING. 
Where it was claimed that payments of the monthly premiums on an 

accident policy were repeatedly made and received without objection after 

the time specified in the policy, and that a course of dealing was thereby 
established, estopping the insurer from claiming a forfeiture, testimony 
that the insurer’s agent said it would make no difference whether the 
payments were made on the specified day or not bore on the course of 
dealing and was admissible. 

(For other cases, see Insurance, Dec. Dig. § 664.) 

Appeal from District Court, Floyd County; C. H. Kelly, Judge. 

Action upon an accident policy for death benefit. Jury waived and 
cause tried to the court. Judgment for plaintiff. Defendant appeals. 

Affirmed. 


R. M. Haines and O. B. Hartley, both of Des Moines, for appellant. 
J. C. Campbell, of Charles City, for appellee. 


STEVENS, J. The policy in suit was issued to Harry M. Duncan, 
husband of plaintiff, who was named as beneficiary, in December, 1918, 
and insured died, as the result of accident, August 19, 1920. The first 
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premium paid at the time the policy was issued was $5. This payment 
kept the policy in force until noon of January 1, 1919, when another pay- 
ment of $1.50 became due. Like premiums of $1.50 became due on the 
Ist day of each succeeding month. All payments were made by the in- 
sured to an agent and collector of the insurer. Payments were made to 
three different collectors. The first several payments were made to Mrs. 
Ruth Stanton, who, as the agent of the insurer, solicited and received 
Duncan’s application for insurance. The receipts given for the payments 
made to the agents of insurer were designated “official receipt” and signed 
by the agent as “authorized collector.” Many of the monthly installments 
were not paid when due, and a large per cent. were paid near the last 
of the month. The last payment was made late in July preceding Dun- 
can’s death on August 19th. The defense urged by appellant to plaintiff's 
cause of action was that the insured was in default at the time of his 
death and therefore the policy was not then in force. Plaintiff, in reply, 
alleged that payments were repeatedly made by her and received by the 
company after the Ist of the month without objection or protest; that a 
course of dealing was thereby established which estopped the appellant 
from setting up or claiming a forfeiture of the policy. A jury was 
waived and the case tried to the court, resulting in a finding and judg- 
ment in favor of plaintiff for $1,000, the principal sum due under the 
terms of the policy, and interest. But three alleged errors are assigned 
by appellant. These will be considered in the order of their assignment. 

{1, 2] I. Plaintiff was permitted to testify, over the objection of 
counsel for appellant, that Ruth Stanton, one of appellant's authorized 
collectors informed her that it would make no difference whether the pay- 
ments were made on the Ist of the month or not. Mrs. Duncan testified 
that she generally made the payments for her husband. The admission 
of this testimony is the first ruling of the court complained of. This 
evidence bore upon the course of dealing between the company and the 
insured. Whether Mrs. Stanton was acting within the scope of her 
agency when she thus informed Mrs. Duncan was a question to be deter- 
mined from other evidence bearing thereon. Plaintiff could not offer all 
of her testimony at one time. It may be that subsequent developments 
during the trial would totally destroy the value of this evidence. If so, 
it was incumbent upon appellant to move that it be stricken from the 
record. No such motion was made. 

[3] II. During the course of the trial and shortly before the testi- 
mony of plaintiff was completed, counsel for appellant interposed a gen- 
eral objection to her testimony relating to deferred payments upon the 
grounds that it was not binding on the company and did not tend to es- 
tablish a custom or course of dealing between the insured and the com- 
pany that would amount to a waiver or estoppel. This objection was 
overruled. 

It is suggested by appellant that. while the statement of counsel is in 
form an objection to the admissibility of the testimony of Mrs. Duncan, 
it was intended, and should be treated, as a motion to strike. It is im- 
material whether it be treated as one or the other. If as the former, it 
was made just before the examination of the witness was concluded and 
after full answers had been made to all questions propounded to the wit- 
nesses. It was, in any event, too general in its character—some of the 
testimony, at least, of the witness, was clearly admissible. If treated as 

motion to strike, it did not specifically. designate the answer of the wit- 
ness counsel desired to have stricken. The court was not required to go 
through the record and pick out such answers of the witness as might 
have been excluded upon proper objection, or stricken upon proper mo- 
tion, 

III. The remaining contention of appellant is that the evidence is in- 
sufficient to sustain a judgment for plaintiff. It is not claimed that the 

11——Vol. LIX. 
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company could not, by an established course of dealing with the insured, 
waive the provisions of the policy requiring the premiums to be paid 
strictly on the Jst day of the month, but that no waiver is shown. Upon 
this point, see Goodwin v. Ass. Ass'n, 97 lowa, 226, 66 N. W. 157, 32 L. 
R. A. 473, 59 Am. St. Rep. 411; Fahey v. A. O. U. W., 187 Iowa. 825, 
174 N. W. 650; Conkling v. K. & L. of Security, 183 lowa, 665, 166 N. 
W. 384; Trotter v Grand Lodge, 132 Iowa, 513, 109 N. W. 1099, 7 L. 
R. A. (N. S.) 569, 11 Ann. Cas. 533; Bricker v. Accident Ass’n, 161 
Iowa, 61, 140 N. W. 851. 

Most of the receipts given on behalf of the company for the monthly 
payments had been lost or destroyed, and but two were offered in evi- 
dence—one, designated “official receipt,” bears date November 11, 1919, 
the other, designated “reinstatement receipt,” bears date April 19, 1920. 
The former is signed by “C. I. Long, Authorized Collector,’ and the lat- 
ter, “Great Western Accident Insurance Co., G. Hammar, Asst. Cashier.” 
Payments made on or before the Ist of the month are designated in the 
policy as “renewal premiums,” and those made after the Ist of the month 
as “reinstatement policy fees.” The amount of the monthly payments 
was the same whether made before or after the Ist of the month. The 
form of the two receipts is somewhat different. 

[4, 5] No evidence was offered on behalf of the defendant. The evi- 
dence on behalf of the plaintiff showed without conflict that the monthly 
payments were kept up by the insured, except that no payment was made 
during August, 1920. Whether such a course of dealing was shown as 
to have reasonably led the insured to believe that it was not the purpose 
or intention of the insurer to insist upon a strict performance of the 
terms of the policy as to the time of the payment of the monthly renewal 
premiums was a question of fact. There was some evidence tending to 
sustain the claimed waiver. The finding of the court in favor of plain- 
tiff upon this point has the same weight and effect as the finding of a 
jury. This court does not try law actions, in which a jury has been 
waived, de novo. There was evidence tending to support 1 laintiff’s plea 
of waiver, and the finding of the court thereon is conclusive and binding 
upon this appeal. 

It will serve no useful purpose for us to discuss or review the num- 
erous authorities cited by appellant. What has already been said is deci- 
sive of the question presented for review. 

It follows that the judgment of the court below must be, and is, af- 
firmed. 


Evans, C. J., and Arthur, and Faville, JJ., concur. 


re ae 


COHEN v. NORTH AMERICAN LIFE & CASUALTY CO. 
(No. 22609.) 


(Supreme Court of Minnesota. Dec. 16, 1921.) 


isS Northwestern Reporter, 939. 


(Syllabus by the Court.) 
NCE—HEALTH INSURANCE POLICY HELD TO COVER 
© MANIFESTED 30 DAYS AFTER POLICY IN 
BUT FROM PRIOR CAUSE 
A policy of health insurance giving indemnity for disability result- 
ing from a “disease which shall originate and begin after this policy shall 
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have been in continuous force for 30 days” covers a disease first mani- 
festing itself after such time, although the medical cause antedated it. 
(For other cases, see Insurance, Dec. Dig. § 454.) 


\ppeal from Municipal Court of Minneapolis; C. L. Smith, Judge. 

Action by Joe Cohen against the North American Life & Casualty 
Company. Verdict for plaintiff, and from a denial of a new trial, de- 
fendant appeals. Order affirmed. 


\lvord C. Egelston, of Minneapolis, for appellant. 
John R. Coan, of Minneapolis, for respondent. 


DiBELL, J. Action on a policy of insurance. There were findings 
for the plaintiff and the defendant appeals from the order denying its 
notion for a new trial. 

The defendant issued to the plaintiff a combined accident and health 
policy. We are concerned only with the health feature of it. The policy 
insured the defendant “against disability caused solely by disease.” It 
promised indemnity for a disability coming “solely as the result of dis- 
ease which shall originate and begin after this policy shall have been in 
continuous force for 30 days.” 

The policy was issued on the 15th of November, 1919. On December 
19, 1919, the plaintiff became ill and called a physician. On December 25, 
1919, he went to the hospital. On December 28 an operation was per- 
formed. One of the surgeons assisting at the operation gave the cause as 
‘postoperative adhesions,” and said that the plaintiff was also afflicted 
with “cholecystitis.” The plaintiff made the ordinary recovery. Six 
years before he had had an operation for appendicitis. Thereafter he 
was well. Until his attack of December 19 he had not been sick. There 
was medical testimony that would justify, if not require, a finding that 
the trouble came at least in part from postoperative adhesions existing 
prior to the policy. 

The rule of construction is the usual one. Jt must be favorable to 
the insured. The insurer intended to give and the insured expected to 
get indemnity if illness or sickness came after the policy had been in 
force for 30 days. They were not concerned with the latent or the re- 
mote cause of it. The cause of the disease insured against is not men- 
tioned in the policy as a condition of liability. The time when the disease 
shall “originate and begin” is made important. The parties had in mind, 
as the subject of indemnity, disability from illness or sickness or disease 
rst manifesting itself or becoming active after the 30-day period. For 
this the policy promised indemnity. It did not exempt the company from 
lability because the medical cause of the disease causing disability ante- 
lated the expiration of the period. A construction making the time of 
the medical cause of the outbreak of the disease determinative of lia- 
‘lity, irrespective of actual illness, sickness or disease, as commonly un- 
lerstood, would make health insurance subject to uncertainty, unattrac- 
tive to those wanting reasonable health insurance protection, and less 
marketable. The policy issued by the defendant is fair to the insurer 
and the insured. As we construe it the defendant is hable, though the 
medical cause of the disease existed prior to the policy, if the disease 
ir sickness does not manifest itself until afterwards. So the ordinary 
nan wanting health protection would understand it. 

In a note L. R. A. 1918B, 646, cases involving a limitation similar to 
that in the case before us are collected, but none having a direct bearing 
upon the facts involved here ‘is cited. 

Order affirmed. 
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KEARNS v. NORTH AMERICAN LIFE & CASUALTY CO. 


(No. 22527.) 
(Supreme Court of Minnesota. December 16, 1921.) 


185 Northwestern Reporter 659. 


(Syllabus by the Court.) 

1. INSURANCE—INSURER MAY WAIVE NOTICE OF SICKNESS: 
NOTICE OF SICKNESS WAIVED BY REFUSAL TO PA\ 
CLAIM FOR NONPAYMENT OF PREMIUMS. 

An insurer may waive a statutory provision incorporated in its policy. 
for written notice of sickness of the insured to entitle her to claim benefits 
under the policy. By refusing to pay the claim on the ground that the 
policy had lapsed for nonpayment of the premium, such notice is waived 

(lor other cases, see Insurance, Dec. Dig. §§ 555, 559[2].) 


3. INSURANCE — WAIVER OF NOTICE CONFERS UPON INX- 

SURED RIGHTS WHICIL NOTICE WOULD HAVE GIVEN. 

A waiver of the notice prescribed by section 3524, G. S. 1913 (C)—4 
and 5, conferred upon the insured the rights she would have had if such 
notice had been given. 

(lor other cases, see Insurance, Dec. Dig. § 555.) 


4. INSURANCE— KNOWLEDGE OF INSURER’S REPRESENTA- 
TIVE OF FALSITY OF ANSWER IN APPLICATION IMPUT 
ABLE TO INSURER. 

Knowledge on the part of the representative of the insurer of th: 
falsity of an answer to a question in the application for the policy, which 
he reduced to writing, is imputed to the insurer, and it will not be allowed 
to avoid its contract because of the misstatement in the application. 

(For other cases, see Insurance, Dec. Dig. § 379[1].) 


5. INSURANCE — BENEFITS UNDER POLICY HELD NOT LIM- 
ITED BY PROVISION AS TO COMPLICATION WITH OTHER 
DISEASES. 

The right to benefits was not limited by a provision in the policy relat- 
ing to complications of the original sickness with other specified diseases 
(lor other cases, see Insurance, Dec. Dig. § 454.) 


Appeal from District Court, Ramsey County; Olin B. Lewis, Judge. 

Action by Kate Kearns against the North American Life & Casualty 
Company. Verdict for plaintiff, and from an order denying defendant's 
motion for judgment or new trial, defendant appeals Order affirmed. 


LeRoy Bowen, of Minneapolis, for appellant. 
Herbert P. Keller and Bruce J. Broady, both of St. Paul, for 1 
spondent. 


Lees, C. Appeal from an order denying defendant's motion for judg 
ment or a new trial. Plaintift sued on a policy insuring her against th 
results of accidental injuries and sickness from disease, providing for the 
payment of $30 a month for temporary total disability resulting from 
sickness and calling for the payment of an annual premium of $12 in 
monthly installments, pavable in advance, either at defendant's home offic 
or to an authorized collector. 
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\s defense the answer alleged that plaintiff failed to pay the premium 
due May 25, 1919, and the policy thereupon lapsed; that defendant never 
received notice of plaintiff’s sickness and was never requested to furnish 
forms for proof of loss and never refused to do so; that no proofs of loss 
had been made and no written notice of plaintiff's alleged sickness given 
within ten days as required by the policy; and that plaintiff was insured as 
an hotel keeper and thereafter changed her occupation to that of a board- 
ing house keeper, which was more hazardous and not insurable. 

The evidence in plaintiff's behalf was substantially to this effect: In 
the spring of 1919 she was sick for a short time and verbally notified Ed- 
win Hempel, the defendant’s collector, of her sickness. Without further 
notice and without proofs of loss, defendant paid the amount to which 
she was entitled. Afterwards and in June, 1919, she cut her finger. An 
infection followed and an abscess formed in her armpit, and later rheuma- 
tism or neuritis developed. On June 16th she became so ill she was totally 
disabled. . On June 25th Hempel! called to colleect certain premiums and 
had an intrview with plaintiff's daughter, who told him of her mother’s 
sickness and asked him whether it would be necessary to give notice to 
the company. He replied it was not necessary, that he would look after 
the matter as he had done before, but refused to accept the June premium 
on plaintiff's policy. Subsequently the premium was paid to defendant’s 
collector at St. Paul, who gave a receeipt for it. Defendant promptly re- 
turned the premium. Correspondence between plaintiff's attorney and the 
defendant followed, beginning August 30, 1919, when demand was made 
for payment of plaintiff's claim. Defendant wrote in reply that the pre- 
mium due May 25th was not paid and consequently the policy lapsed on 
that day; that, if it should appear that the premium was paid, defendant's 
officers would be in a position to discuss the claim on its merits. Defend- 


and adhered to its position in subsequent letters, and finally suit was 
brought. 


1. The evidence with reference to the payment of the premium was 
such that the jury was justified in finding it had been made. Defendant 
does not seriously dispute this, and we pass this phase of the case without 
further comment. 

[1]2. It must be conceded that the requirement of written notice of 
sickness might be waived. It is well settled that where the insurer denies 
liability on grounds other than a failure to furnish notice or proofs within 
the proper time, there is a waiver of such failure. Zeitler v. Natl. Cas- 
ualty Co., 124 Minn. 478, 145 N. W. 395; Johnson v. Bankers’ Ins. Co., 
129 Minn. 18, 151 N. W. 413, L. R. A. 1915D, 1199, Ann. Cas. 1916A, 154; 
14 R. C. L. p. 1349; 1 C. J. p. 480. The evidence would warrant the jury 
in finding that on June 25th, within the ten-day period, Hempel received 
notice of plaintiff’s sickness, similar to that given in the spring, when de- 
fendant paid her claim without questioning the sufficiency of the notice. 
Under such circumstances, plaintiff might be justified in assuming that 
verbal notice to Hempel was all the defendant required. If she was led 
to believe that strict compliance with the terms of the policy would not 
he required, defendant might be estopped from contesting liability because 
of her failure to give written notice. However that may be, it is clear 
that when defendant refused to pay the claim on the ground that the 
policy had lapsed, it waived plaintiff's failure to give written notice of her 
sickness. 

The Legislature has prescribed standard provisions for health and ac- 
cident insurance policies, one covering the notice to be given to the in- 
surer. Such a provision may be waived, though contained in the statute. 
Lake, ete., Co. v. Concordia, etc., Co., 95 Minn. 492, 104 N. W. 560. We 
agree with appellant’s counsel that it is important that notice should be 
given promptly. It is necessary to give the insurer an opportunity to make 
timely investigation and guard against trumped-up claims, made when it 
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is too late to ascertain the true state of facts. In the instant case, how- 
ever, want of notice was not the ground on which defendant saw fit t 
place its refusal to pay. 

[2] 3. Objection was made to the admission in evidence of letters 
stating defendant’s reason for refusing to pay. It is urged that while 
these letters were received to show a waiver of written notice, a waiver 
was not pleaded. The complaint alleged that notice was given within ten 
days and that plaintiff had duly complied with all conditions of the policy 
she was See to perform. In Hand v. Nat'l, etc., Ins. Co., 57 Minn, 
519, 50 N. W. 538, it was intimated that under an allegation of perform- 
ance of conditions precedent, evidence of waiver or excuse for nonper- 
formance is not admissible. It was held, however, that if evidence from 
which a waiver may be inferred is introduced without objection, no point 
can subsequently be made of the omission to plead waiver. Under cross- 
examination, defendant's president testified, without objection, that plain- 
tiff's claim would not have been recognized even if she had given written 
notice of it because she was not insured after May 25th. He added, there 
were other reasons for refusing to pay the claim, but ‘did not give them. 
The objection made to the letters was that they were written after the 
expiration of the ten-day period prescribed by the policy and did not show 
waiver of notice. The objection that they were not admissible under the 
pleadings was not made. There was no error in receiving them. 


[3] 4. Another contention is that there can be no indemnity for sick- 
ness prior to August 30th, when written notice of the plaintiff's claim was 
made. Section 3524, G. S. 1913, prescribing standard provisions in policies 
of health and accident insurance, contains two clauses reading: 

“(C)—4. Written notice * * * of sickness * * * must be given 
to the insurer * * * within ten days after the commencement of disa- 
bility from such sickness. * * * 

“5. Such notice given * * * to the insurer ** * with par- 
ticulars sufficient to identify the insured, shall be deemed to be notice to 
the insurer. Failure to give notice within the time provided in this policy 
shall not invalidate any claim if it shall be shown not to have been reason- 
ably possible to give such notice and that notice was given as soon as was 
reasonably possible.” 

By reference, these provisions were made part of the policy and were 
followed by a provision that the company’s liability should begin only on 
the date when written notice was given. In our opinion this provision has 
no application where notice has been waived. We think the waiver oi 
notice conferred upon plaintiff the same rights she would have had if writ- 
ten notice had been given. 

[4] 5. In her application, plaintiff's occupation was given as an hotel 
keeper. In fact, she was a boarding house keeper. Hempel prepared the 
application. He testified she told him she kept an hotel. She denied it 
The application was made out at her boarding house. Hempel visited it 
frequently to collect premiums from her and her boarders. There was a 
boarding house sign on the building. Hempel admitted he knew it was an 
ordinary boarding house. It is clear that he had knowledge of the falsity 
of the answer he wrote for plaintiff in the application. His knowledge is 
imputed to the defendant and it will not be allowed to avoid its contract on 
that ground. Bemis v. Pacific, ete., Co., 125 Minn. 54, 145 N. W. 622, Dun 
Dig. 4681 ; 7 Cooley's Briefs on Ins. 2620, 2622, 2625; 1. J. 424; 14 R 

L. 1159, ; 

[5] 6. The policy provided that no indemnities would be paid for 
sickness of more than 30 days when such sickness originated and cone 
from, or was occasioned by or complicated with, rheumatism or neuritis. 
Plaintiff's physician testified that after the abscess formed she ~——— 
neuritis and a general rheumatic condition as a result of the infection 
The effect of this testimony was not to limit her right to benefits to a 
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period of 30 days. Neuritis and the rheumatic condition were a conse- 
quence of her original ailment and followed from the operation of natural 
laws of disease. Her sickness was not complicated with them because she 
was not suffering from them when she developed the infection. 


The order appealed from is affirmed. 


SPILMAN v. MASONIC MUT. ACC. CO. (No. 3023.) 
(Springfield Court of Appeals. Missouri. Dec. 5, 1921.) 
235 Southwestern Reporter, 479. 


1. INSURANCE—NO RECOVERY FOR BOTH TOTAL AND PAR- 

TIAL DISABILITY. 

Under an accident policy, providing that insured was not entitled to 
indemnity for both total and partial disability, held, that an insured, who 
applied for indemnity for total disability, was not entitled subsequently 
to indemnity as for partial disability, when he discovered that he would 
receive more for partial disability than for the total disability, even 
though he credited insurer with the amount paid as for total disability. 


(For other cases, see Insurance, Dec. Dig. § 530.) 


2. INSURANCE—PLAINLY EXPRESSED TERMS MUST BE EN- 
FORCED. 
When the terms of a contract of insurance are plainly expressed, 
the courts must enforce them, notwithstanding the rule which requires 
a liberal construction of insurance policies in favor of insured. 


(For other cases, see Insurance, Dec. Dig. § 146[2].) 


Appeal from Circuit Court, Phelps County; L. B. Woodside, Judge. 


Action by James A. Spilman against the Masonic Mutual Accident 
Company. Judgment for plaintiff, and defendant appeals. Reversed. 


Frank H. Farris, of Rolla, for appellant. 
Lorts & Breuer and Holmes & Holmes, all of Rolla, for respondent. 


BRaDLey, J. Plaintiff sued to recover on an accident insurance pol- 
icy. The cause was tried before the court without a jury, and resulted 
in a finding and judgment for the plaintiff, and defendant, unsuccessful 
in its motion for a new trial, has appealed. 

Plaintiff pleaded and proceeded on the theory that he could recover 
for partial disability. Defendant pleaded that it had paid plaintiff the 
sum of $235.70 for the period of his total disability, and that, having 
done so, it had fully discharged its obligation. 

The policy was issued on the 30th day of April, 1918. On July 8, 
1919, while the policy was in force, plaintiff was injured while driving 
a tractor to which was attached a road, scraper. A chain caught in the 
lug of the tractor, and resulted in getting around plaintiff's leg just 
above the ankle and crushing it. There are three provisions of the pol- 
icy which are material here as follows: 

“(1) The company will pay at the rate of $25 per week for the 
number of consecutive days, but not exceeding 104 consecutive weeks, for 
the loss of time resulting exclusively from bodily injuries caused solely 
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by accidental means, which injuries shall leave physical marks, contu- 
sions, wounds, fractures or dislocation upon the body, and shall im- 
mediately, wholly and continuously disable the insured from transacting 
any and every kind of business pertaining to his occupation, and require 
the regular, personal attendance of a qualified physician. 

“(2) If such bodily injuries as described in paragraph 1 above shall 
not cause total disability, but shall immediately and continuously disable 
the insured from performing one or mote of the important daily duties 
pertaining to his occupation, and require the regular personal attendance 
of a qualified physician, the company will pay for the period of such 
partial loss of time, not exceeding 65 consecutive weeks, one-half of the 
weekly indemnity provided in paragraph 1 above. In no case shall in- 
demnity be allowed for both total and partial disability resulting from 
any one accident. 

(3) This policy includes the indorsements and attached papers, if 
any, and contains the entire contract of insurance, except as it may be 
modified by the company’s classification of risks and premium rates in 
the event that the insured is injured after having changed his occupation 
to one classified by the company as more hazardous than that stated in 
the policy, or while he is doing an act or thing pertaining to any occupa- 
tion so classified, except ordinary duties about his residencee, or while 
engaged in recreation, in which event the company will pay only such 
portion of the indemnities in the policy as the premium paid would have 
purchased at the rate and within the limits so fixed by the company for 
such more hazardous occupation. * * * The premium rates and clas- 
sification risks mentioned in this policy shall mean only such as have 
been last tiled by the company in accordance with the law of the state.” 

The defendant makes eight separate assignments of error, but these 
may be grouped ‘into three: (1) The failure to give a peremptory in- 
struction; (2) in the refusing of certain instructions requested by de- 
fendant; (3) in the admission of certain evidence. 

In plaintiff's application for the policy sued on he described his oc- 
cupation as that of hardware merchant, and described his duties as “of- 
tice sales and light counter duties.” Defendant's classification manual, 
which was on file with the insurance department of the state at the time 
plaintiff's policy was issued, and at the time he was injured, and by 
which classification plaintiff was bound, classified the risks covered by 
plaintiff's policy as follows. Class 1. Merchants doing office work or 
light counter duties. Class 2. A dealer or salesman of automobiles, de- 
monstrating, but not setting up, testing or repairing. Class 3. A dealer 
or salesman of automobiles, demonstrating, setting up, repairing, test- 
ing, but not racing; also a merchant who is proprietor and does office 
and general duties, and also a machinery salesman or agent supervising 
the setting up and testing of machinery. Class 4. Chauffeur, delivery 
car, ambulance, patiol, truck, public or private car, gasoline or traction 
engineer. The amount of indemnity an insured received under the policy 
sued on depended on what class the insured was in, and whether the in- 
jury caused total or partial disability. If the disability was total and the 
insured was in class 1, then he was to receive $25 per week, not exceed- 
ing 104 weeks; if in class 2 he received $20 per week, for not exceeding 
104 weeks; if in class 3 he received $15 per week, for not exceeding 104 
weeks; and if in class 4 he received $12.50 per week, for not exceeding 
104 weeks. 

[1] Defendant requested a peremptory instruction at the close of 
plaintiff's case, and was denied, and it again made the same request at the 
close of the whole case. The contention is made that the court should 
have given defendant's peremptory request at the close of the whol 
case, on the ground that plaintiff could not, under the facts, recover for 
partial disability. Defendant contends that plaintiff made application in 
his proofs of injury for indemnity for.total disability, and that it paid 
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plaintiff according to its contract for the period that he was totally dis- 
abled. Defendant paid plaintiff $235.70 for the period from the date of 
his injury to November 5, 1919, placing him under class 4, which entitled 
plaintiff if under that class to receive $12.50 per week. Ten per cent. 
vas added because plaintiff had paid his premium in advance. If plain- 
tiff's injury was such as to immediately, wholly, and continuously disable 
him from transacting any and every kind of business pertaining to his 
occupation, as this language is generally construed, or if he applied for 
ind received indemnity on that theory, then, under his policy, he cannot 
recover in this cause, because it is provided in the policy that in no case 
shall indemnity be allowed for both total and partial disability result- 
ing from the same accident. Plaintiff made out on blanks his proofs of 
injury a short time after the accident, but made no commitment as to 
whether his injury totally or only partially disabled him. In the certifi- 
cate of the attending physician, which was dated July 19, 1919, was this 
question : 

“Were the injuries to your personal knowledge of such a nature and 
extent as to continuously and wholly disable the claimant from attending 
to all of the duties of his occupation and from every kind of business in- 
cluding supervision ?” 

This question was answered in the affirmative; but the physician 
states that he does not know how long such condition would continue. 
Plaintiff testified that his place of business was at Rolla, Mo., and that 
he was in the hospital in St. Louis for 95 days from July 9, 1919, and 
that during that time he was entirely disabled from following any of his 
laily and usual duties or avocations; that he was not able to walk at all 
except a few days that he walked about the hospital on crutches; that 
his first visit home was about October 5th, and that he remained at home 
until the latter part of November, and that during that time he was in 
hed most of the time; that he went to his store at times and directed the 
management of the business; that in November he went back to the hos- 
pital for 1 day, then returned home and remained there until the latter 
part of February; that from December to February he was able to get 
tround on crutches; that he drove in his automobile from his house to 
his store, and moved around the store on crutches and directed his busi- 
ness; that he went back to the hospital on March 2d, and remained for 
15 days. Plaintiff further testified that when he received the draft for 
the $235.70 he wrote defendant a letter, in which he stated that— 

“In receiving the check and accepting the same I want it strictly 
understood that | am not receiving it on a weekly indemnity of $12.50, 
as | am expecting $25 a week indemnity.” 

This $25 a week claimed by plaintiff was on the theory that he was 
in class 1, and that his injury caused total disability. The defendant 
sent the check as part payment for total disability, but placed plaintiff's 
occupation when injured in class 4. Plaintiff and defendant at that time 
differed only as to the class in which plaintiff should be placed. When 
defendant ascertained that plaintiff was looking after his business in 
part from about November on it refused to pay any further indemnity. 

Plaintiff testified further that he thought when he accepted the pay- 
ment that he was accepting it as part payment on the basis of $25 a 
week. Plaintiff testified in effect that he made his claim in the first in- 
stance on the theory that his injury had caused total disability. There is 
no doubt but that defendant paid him as for a total disability. The con- 
tract, the policy sued on, expressly provides that indemnity will not be 
allowed for both total and partial disability. It is true that the plaintiff 

redits defendant with the amount it paid him as for a total disability, 
but by doing so plaintiff cannot escape the fact that he has already been 
paid for a total disability. To permit plaintiff to recover in the case at 
bar would be to permit him to receive and accept indemnity for a total 
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disability, and then, when he saw that he might be entitled to a greater 
amount on the theory that he was only partially disabled, to then sue on 
that theory and credit the amount demanded witn the amount received 
on the theory of total disability. 

[2] We are not unmindful of the general rule which requires a lib- 
eral construction of insurance policies in favor of the insured, but as 
stated in Newman v. Standard Accident Insurance Co., 192 Mo. App. 
159, 177 S. W..803, when the terms of the contract are plainly expressed 
the courts must enforce them. Under the record before us defendant's 
peremptory instruction should have been given. This conclusion obviates 
the necessity of the consideration of the other assignments made by de- 
fendant. The judgment below should be reversed; and it is so ordered. 

Cox, P. J., and Farrington, J., concur. 


GRIFFITH v. CONTINENTAL CASUALTY CO. 
(Supreme Court of Missouri, in Banc. Nov. 30, 1921.) 
235 Southwestern Reporter 83. 


INSURANCE—PLEADING—BURDEN OF PROOF AS TO SUI- 
CIDE HELD ON PLAINTIFF. 


Where petition, in action on accident policy, alleged that insured’s 
death was caused through “purely accidental means, by accidentally falling 
out of a window,” the averment of the answer that death was “due to sui- 
cide and self-destruction,” in connection with tender of the sum, less than 
the full policy amount, for which insurer was liable in case of suicide, 
was equivalent to a mere denial that death was caused through accidental 
means, so that the burden was on plaintiff to prove death through acci- 
dental means, rather than by suicide, and, while the presumption against 
suicide cast the burden of going forward with the evidence on defendant, 
when defendant introduced evidence and all the facts as to the death were 
before the jury, the presumption against suicide had no further — 
to serve, and the burden of proving accidental death rested on plaintiff, < 
it had at the inception of the trial. 

(For other cases, see Insurance, Dec. Dig. §$ 646[7]; also Pleading 
Dec. Dig. $ 136.) 


Woodson and Elder, JJ., dissenting. 


Appeal from St. Louis Circuit Court; Granville Hogan, Judge. 

\ction by Louise M. Griffith against the Continental Casualty Com- 
pany. From judgment for plaintiff, defendant appeals. Reversed and re- 
manded. 


Jones, Hocker, Sullivan & Angert, of St. Louis, for appellant. 

Kinealy & Kinealy, of St. Louis, for respondent. . 

Abbott, Fauntleroy, Cullen & Edwards, and Lee W. Hagerman, all ot 
St. Louis, amici curiz 


RAGLAND, C, This is a suit on a policy of insurance issued by defend- 
ant, whereby it, among other things, insured Harry C. Griffith against 
death suffered through personal bodily injury effected directly and inde- 
pendently of all other causes through external, violent, and purely acci- 
dental means. It contained, however, this stipulation: 

“If the insured shall sustain loss of life by suicide or self-destruction, 
while either sane or insane, and such loss of life shall result within 90 
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days of the injury causing it, the company will pay one-tenth of said prin- 
cipal sum.” 

The policy is dated July 8, 1910, and by reason of accumulations 
therein provided for, through annual renewals, the amount payable under 
it in 1919, in case of the insured’s death through accidental means was $15,- 
000. The plaintiff is the beneficiary named therein. 

The petition, after alleging the execution of the policy and its provi- 
sions as above indicated, except that it made no reference to the stipula- 
tion relating to suicide, stated: 

“That thereafter on the 21st day of April, 1919, the said Harry C. 
Griffith received personal bodily injury effected directly and independent of 
all other causes through external, violent, and purely accidental means by 
accidentally falling out of a window of a room on the second floor of the 
St. Louis Baptist Hospital * * * to the ground beneath, whereby 
* * * he suffered concussion and hemorrhage of the brain, and that as 
a direct result of his said injuries the said Harry C. Griffith died on April 
22, 1919.” 

The answer admitted the execution of the policy, in the terms and of 
the tenor alleged, and the death of Griffith, but denied the other allegations 
of the petition. It further averred that the death of Griffith was due to 
suicide and self-destruction, that the policy stipulated that in such event 
the defendant’s liability should be $1,500 and no more, and that it brought 
into court and thereby tendered that sum. Plaintiff filed a general de- 
nial by way of reply. 

Plaintiff's evidence tended to show the facts as follows: On April 
16, 1919, the insured was taken to the City Hospital in the city of St. 
Louis, suffering from a gunshot wound. Three days later his wife had 
him removed to the St. Louis Baptist Hospital. He was assigned room 18 
on the second floor of the building. This was a small room, 8 feet wide by 
12 feet long, with a window in the north end overlooking a brick pave- 
inent immediately below. The door was in the south end of the room, and 
the bed sat with the head against the west wall. Nurse Bridges was regu- 
larly in charge of this floor, but on Sunday night, April 20, about 11 
o'clock, she went down stairs for night lunch, and during her absence her 
floor was taken charge of by Miss Sidney Bell, a nurse in charge of an 
upper floor. When Miss Bridges left, Griffith was in bed, with the door 
of his room open, but whether the lower sash of the window was up or 
down is uncertain from the evidence, and Miss Bell was at a desk in the 
hall on the second floor. A bell on the upper floor, of which she was reg- 
ularly in charge, called her up stairs shortly after Miss Bridges went to 
lunch. She answered this call, and when she came back to the second 
floor the door of Griffith’s room was closed. She opened the door and 
found him dressed in a bathrobe. sitting in a chair smoking in front of 
the window, the lower sash of which was raised. . She stood in the door- 
way and asked him to go back to bed. He refused, saying that he wanted 
to smoke and could not do it in bed. She said that if he would go back to 
hed she would raise his head and he could then smoke; but he said “No,” 
that it choked him. She stepped inside the room and still insisted upon 
him going back to bed, and he continued to refuse and asked her to go out 
and close the door, as it created a draft. When she stepped into the room, 
Griffith got up out of his chair and turned facing her with his back to the 
window, and upon his still refusing to return to bed she, in her own words, 
started over to “set him in the bed. and he sat out of the window.” She 
ran to him, and grabbed hold of his bathrobe as he went out, and he 
reached up his hands towards her. She then let go of the bathrobe and 
got him by the ank!te, and held him there for a time, with his body dang- 
ling down. While in that position she saw two men across the street and 
called to them to knock on the basement windows of the hospital to call 
the other nurses. One of the men tried to climb up on a lower window and 
reach him, but, Miss Bell’s strength giving away, she let go her hold on 
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Griffith’s ankle, and he fell to the pavement below, suffering fractures of 
his jawbone and a hemorrhage of the brain. He was immediately picked 
up and carried back to his room in the hospital, where he died from the 
injuries received from the fall, in the early hours of Tuesday, April 22. 

Defendant’s evidence tended to ied that Griffith was suffering from 
tuberculosis, and on that account despondent; that he had previously 
threatened self-destruction because of his physical condition; that the 
gunshot wound that was the occasion for sending him to the hospital was 
intentionally self-inflicted; that, owing to the width of the window sill 
and the limited height to which the lower sash was raised, he could not, by 
sitting down in the window, or by attempting to do so, have fallen through 
the opening without a voluntary effort on his part directed to that end; 
and that, having failed in his previous effort at self-destruction ,he inten- 
tionally “sat out of the window” for the purpose of ending his life. 

In rebuttal, plaintiff introduced evidence tending to controvert that of 
defendant. 

Among others, the court gave at plaintiff's instance the following in- 
struction : 

“Instruction I. The court instructs the jury that, if they believe from 
the evidence that on or about the 21st day of April, 1919, Harry C. Griffith 
fell out of a window in a room on the second floor of the St. Louis Bap- 
tist Hospital to the ground ae and that he thereby sustained abrasions 
of his skin, fractures of the bones of Jhis head, and hemorrhage of the 
brain, which caused his death on April 22, 1919, then your verdict must be 
in favor of the plaintiff for $15,000, with interest thereon at the rate of 
6 per cent. per annum from September 2, 1919, unless you believe from the 
evidence that said Harry C. Griffith intentionally threw himself out of the 
window with the intent and purpose of killing himself, and the court fur- 
ther instructs the jury that ithe burden is upon the defendant to prove by 
a& preponderance of the evidence that said Harry C. Griffith intentionally 
threw himself from the window with the intent and puropsé of killing 
himself.” 

The defendant requested instructions VII and XI as follows: 

“Instruction VII. The jury are instructed that it is not necessary for 
the defendant to prove beyond a reasonable doubt that the death of the 
insured, Harry C. Griffith, was due to suicide; a preponderance of the 
evidence will suffice. Hence, if the jury find from the evidence that the 
death of the insured was due to a fall from a window, and if upon a pre- 
ponderance of the evidence, under all the facts and circumstances in proof, 
the jury believe that such fall was intentional on the part of the insured. 
then their verdict should be for the plaintiff only in the sum of $1,500, 
with interest at 6 per cent. per annum from the date the plaintiff demanded 
payment under the policy.” 

“Instruction XI. The court instructs the jury that under the terms of 
the policy in suit the defendant is only obligated to pay the plaintiff the 
sum of $1,500 in case of the death of the insured by suicide or self-de- 
struction, and that before the plaintiff can recover a larger sum she must 
have proven by a preponderance or greater weight of the testimony that 
the death of the insured, Harry C. Griffith, was due to accidental means, 
md unless she has so proven the jury 3 will return a verdict for the defend- 
ant; and in this connection the court instructs the jury that the death of 
the insured, if found to he due to suicide or self-destruction, was not death 
by accidental means within the meaning of the contract of insurance or of 
this instruction,” 

The court refused XT, but gave VIT. The verdict and judgment were 
for plaintiff. Defendant appeals. 

[1] Appellant complains that the trial court, by giving plaintiff's in- 
struction I and refusing its instruction XI, improperly cast upon it the 
burden of proving that the insured’s death was not effected through acci- 
dental means. As said by respondent’s counsel in their brief 
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“There is no room for any conclusion as to Griffith’s death, except 
that it was either accidental or suicidal.” 

If it was accidental, it was not suicidal, or, if suicidal, it was not acci- 
dental; but it was either the one or the other. Was the burden on the 
plaintiff to show by the greater weight of the evidence that the insured’s 
death was caused by accidental means, or was it upon defendant to show 
that he committed suicide? In order to determine what the issue was and 
who had the affirmative, the pleadings must be looked to. The petition 
alleges that Griffith’s death was directly caused through “purely accidental 
means by accidentally falling out of a window.” The answer avertred that 
his death “was due to suicide and self-destruction.” This averment was 
equivalent merely to a denial that the insured’s death was caused through 
accidental means by accidentally falling out of a window. It did not assert 
that his death came within some exception of the policy for which de- 
fendant was not liable; nor did it tender an affirmative defense in any 
sense. If the petition, in properly declaring on the policy, had predicated 
liability of defendant merely on the death of the insured, and the defendant 
liad by its answer sought to limit its liability under the policy by setting 
up a particular manner of death, the answer would to that extent have set 
up an affirmative defense. But it was necessary for the petition to allege, 
as it did, that insured’s death was caused by accidental means, and, as 
stated, the answer denied that it was so caused, with an incidental admis- 
sion of liability to the extent of $1,500 on the ground that the insured had 
committed svicide. The isste would have been just the same, had the an- 
swer heen a general denial. 

That the insured’s death was effected through accidental means was 
the one essential fact upon which defendant’s liability could be predicated ; 
it was affirmed by plaintiff and denied by defendant; it is elementary, 
therefore, that the hurden was upon her to establish this fact by the greater 
weight of the evidence. Plaintiff undertook this burden, and by her evi- 
dence showed that the body of the insured passed out of the window and 
dropped to the pavement below, under circumstances so equivocal, that it 
would have been extremely difficult for the triers of fact to have deter- 
mined from them alone whether insured involuntarily, or intentionally, “sat 
out of the window’—in other words, whether his death was accidental, or 
whether it was the resuit of an act intentionally done by him, for the pur- 
pose of ending his life. Notwithstanding, this proof, aided by the presump- 
tion arising 7rom the love of life. was sufficient to make out for plaintiff a 
prima facie case, and thereupon the burden of going forward with the evi- 
dence devolved upon defendant. Defendant's evidence, epitomized in the 
preceding statement, tended to show that the insured intentionally precipi- 
tated himself from the window. With the facts all before the jury, the 
presumption against suicide had no further procedural purpose to serve. 
The burden of proving accidental death still rested upon plaintiff, as it had 
from the inception of the trial. We have recently had occasion to point 
out the difference between the burden of proof in its strict sense and the 
burden of going forward with the evidence. Downs v. Horton, 230 S. W. 
103, 108. It is unnecessary to again elaborate upon these long-established 
nd well-recognized distinctions. 

As the burden, under the pleadings, was upon plaintiff to show by the 
ereater weight of the evidence that the insured came to his death through 
accidental means, the refusal of defendant’s instruction XI was error. 
Brunswick v. Insurance Co., 278 Mo. 154, 213 S. W. 50, 7 A. .L. R. 1213; 
Laessig v. Travelers’ Protective Ass’n, 169 Mo, 280, 69 S. W. 469. Whit- 
latch v. Casualty Co, 149 N. Y. 45, 43 N. E. 405. And as there was no 
burden upon the defendant, under the pleadings, to show in what manner 

r by what means the insured came to his death, whether by suicide or 
itherwise, the giving of plaintiff's instruction I was likewise error. 

[2] Respondent insists that, as appellant asked and the court gave 
instruction VII, which conceded that the burden was upon defendant to 





174 Insurance Law Journal. Vol. 59. [Feb., 1922 


prove that Griffith's death was due to suicide, appellant is in no position to 
now complain of the giving of plaintiff's instruction I. In response to this, 
appellant says that after the court, over its objection and exception, had 
given plaintiff's instruction I, putting upon it the burden of showing that 
the insured intentionally fell out of the window, and had refused its instruc- 
tion XI, which would have told the jury that the burden of showing that 
Griffith’s death was caused by accidental means, it then asked and the*court 
gave instruction VII, to the effect that it was not necessary that defendant 
prove that the death of the insured was due to suicide beyond a reasonable 
doubt—a preponderance of the evidence sufficing. The record does not 
show in express terms the order in which the instructions were asked and 
ruled upon, but it does not stand to reason that appellant would have asked 
the court to give XI, if it had first asked and the court had given VII, or 
that it would have asked for both at the same time. The only rational con- 
clusion to be drawn from the premises is that appellant asked VII, after | 
had been given and XI refused, as it says. Under such circumstances it 
did not invite the error, but, yielding under protest to the theory of the 
trial court, did the best it could to minimize the effect of the erroneous in- 
struction already given. Bailey v. Kansas City, 189 Mo. 503, 513, 87 S. W. 
1182. 

Appellant also assigns error on rulings of the trial court in excluding 
evidence offered by it. But it is so wholly improbable that defendant, on 
another trial, will have just cause of complaint in that respect, we deem 
unnecessary to review them. 

For the error pointed out in the giving and refusing of instructions, 
the judgment is reversed, and the cause remanded. 

Small, C., concurs. 

Brown, C., dissents. 


Per CurRIAM, The foregoing opinion of Ragland, C., is adopted as the 
opinion of the court. 

All concur (James T. Blair, C.J., in result,) except Woodson and 
Elder, JJ., who dissent 


HUNTER v. FEDERAL CASUALTY CO. OF DETROIT, MICH. 


(New York Supreme Court, Appellate Division, Fourth Department 
December 21, 1921.) 


191 New York Supplement, 474. 


1, INSURANCE—WHETHER INSURED WAS SUFFERING FROM 
SE 


INJURY FROM ACCIDENT OR FROM DI 

FOR JURY UNDER EVIDENCE. 

Whether plaintiff, in action en policy insuring against injury from 
accident, whose legs were paralyzed, was suffering from an injury or 
from disease, /icld, under the evidence, a question for the jury. 


ASE QUESTION 


(For other cases, see Insurance, Dec. Dig. § 668[11].) 

2. INSURANCE—ACCIDENT POLICY HELD NOT TO REQUIRE 

TREATMENT WHEN OF NO VALUE. 

\n accident policy, providing that the indemnity of $35 per month 
should not be paid for more than two years, nor longer than insured is 
under regular treatment, does not require treatment, where it is undis- 
puted that none of value could be given. 


(For other cases, see Insurance, Dec. Dig. $ 525.) 
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INSURANCE — “VISIBLE MARK ON BODY,” REQUIRED BY 
ACCIDENT POLICY, NEED NOT BE SCAR OR ABRASION 
ON THE SURFACE. 

The “visible mark on the body,” required by accident policy in order 
for indemnity to be more than 20 per cent. of the stipulated amount, need 
not be a scar or abrasion on the body; but any visible sign of an internal 
injury, there being a total disability from paralysis, is enough. 

(For other cases, see Insurance, Dec. Dig. § 527.) 

(For other definitions, see Words and Phrases, lirst and Second 
Series, Visible Mark.) 


4. INSURANCE—EVIDENCE OF WAIVER OF ANY DIFFERENT 
COMPLIANCE WITH CONDITION OF ACCIDENT POLICY 
\S TO NOTICES TO INSURER SUFFICIENT FOR JURY. 
Evidence, in action on an accident policy, of waiver by insured of any 

different compliance with the provisions of the policy as to notice to 

insurer, if the notices actually served did not strictly comply with the 
policy, lield to justify submission of the question to the jury. 
(For other cases, see Insurance, Dec. Dig. $ 668[14].) 


\ppeal from Supreme Court, Ontario County. 

Action by Oliver L. Hunter against the Federal Casualty Company 
of Detroit, Mich. From a judgment for plaintiff, and from an or- 
der denying a motion for new trial on the court’s minutes, defendant 
appeals. Affirmed. 


\rgued before Kruse, P. J., and Hubbs, Clark, and Davis, JJ. 


Horace W. Fitch, of Canandaigua, for appellant. 
W. Smith O'Brien, of Geneva, for respondent. 


Husss, J. The plaintiff, at the time when he was injured, was 
36 years of age, in good health, and weighed over 200 pounds. He 
was employed in a grain elevator. On that day he was operating a 
belt grain elevator, elevating wheat. “The elevator buckets which car- 
ried up the wheat were fastened to a belt and incased in a wooden 
trough or frame. The elevator became clogged, and he removed a 
piece of board from the front side of the case, and took a pickax, in- 
serted the end of the handle under one of the buckets, and lifted up 
with all of his strength. The elevator started suddenly, and he was 
thrown backwards. He caught himself before falling, but claims that 
the sudden wrench injured his back. He says that he felt something 
give way. He worked around the elevator until night, and then went 
home, but he did not feel well. In 2 or 3 days he called a physician, 
who ordered him to bed. Ten days after the accident he was taken to 
the Geneva City Hospital. Before he went to the hospital, paralysis 
of the lower limbs developed. 

When the local physician first saw him, 3 days after the accident, 
he complained of pain in his legs and back, and had a slight fever. 
During the 10 days that the local physician attended him, he did not 
develop a high temperature. He complained of pain in the muscles 
of the legs. His inability to use his legs increased, and the physician 
diagnosed his trouble as “transverse myelitis.” That is a disease of the 
spinal cord which involves only a small vertical section of the cord 
and results in paralysis. At the hospital his case was diagnosed as 
“acute anterior poliomyelitis of the adult type, due to an injury.” The 
paralysis grew worse until the use of his lower limbs was totally lost. 
That condition had not improved very much at the time of the trial. 
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The plaintiff was insured by the defendant‘under a policy which pro- 
vided for the payment of $35 a month for injury growing out of an 
accident which should result in total disability. The defendant  re- 
fused to pay, and this action was brought. The jury found in favor 
of the plaintiff fer the total amount claimed, $840, which would be 
the amount provided for total disability for two years. 

{1] The principal contention upon the trial was as to whether the 
plaintiff was suffering from an injury, or from a disease which was 
not the result of an injury. The plaintiff gave the only direct evidence 
as to the manner in which he was injured. From the testimony of thi 
physician who was first called it appears that he complained of the 
injury on the first or second day that such physician saw him. It 
also appears that he had been well before the day of the injury. The 
medical experts called by the plaintiff testified that the particular trouble 
from which the plaintiff was suffering was caused by an injury. An 
expert was called by the defendant, who testified that the plaintiff was 
suffering from an ordinary case of infantile paralysis. There was 
a sharp and interesting difference of opinion between the physicians 
upon that question. It was submitted to the jury as a question of fact, 
and it found in favor of the plaintiff. Under the evidence it was a 
question of fact, and the finding of the jury was not against the weight 
of evidence. 

[2] The policy contained a clause to the effect that indemnity should 
not be paid for more than 2 years, “nor in excess of the time the in- 
sured is under the regular treatment of a legally qualified physician or 
surgeon.” It is urged by the appellant that the plaintiff was not un- 
der the regular treatment of a physician after 13 weeks from the date 
of his injury, and that, in any event, the recovery should be limited 
to that length of time. 

The physicians called as witnesses all agreed that there was ab- 
solutely no treatment that could have been given to the plaintiff that 
would have been of the slightest assistance. The provision of the policy 
quoted was designed as a guard against fraudulent claims, and should 
be construed in view of the purpose which it was intended to serve 
The construction to be given should be liberal, to carry out the spirit 
and purpose of the contract. The object of the clause being to guard 
against fraud, where it is manifest that there has been no fraud, it 
would violate the purpose of the contract to give the clause a literal. 
narrow construction. [t seems to me that the clause should be read 
under the supposition that the use of the words “regular treatment” 
presupposes that some treatment will be possible, and where it ap- 
pears from the undisputed testimony of the physicians called by both 
the plaintiff and the defendant that no treatment was possible, then 
the words “regular treatment” are suspended, because the law will not 
enforce an idle or impossible formality. 

To illustrate, if the plaintiff, having in mind such condition of the 
policy, had instructed his physician to call on him regularly once a week 
and give him sugar and water, that would have been a literal compliance: 
with the terms of the contract, if the physician said that such was the 
treatment which he gave him regularly once a week. Therefore, 
where it appears that it would have been nothing but a sham and 
idle ceremony to have had a physician give “regular treatment” on 
a week, and that there was no treatment that could have been give: 
that. would have been of any value, the court should enforce the .con- 
tract, on the theory that the clause in question assumes that same treat 
ment of value could be given to improve the condition of the injur: 
person. It should be kept in mind that this indemnity of $35 a month 
not to reimburse the insured for medical expenses, but that the primar) 
purpose is to indemnify fer the injury suffered. 
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[3] The appellant also urges that a recovery should not be permit- 
ted for the full amount of $35 a month because of the following clause 
in the policy: 

“(C) In event of injury, fatal or otherwise, of which there is no 
visible mark on the body (except in case of accidental drowning) * * * 
the company’s liability shall be 20 per cent. of the amount which would 
otherwise be payable under this policy.” 


It is urged that there was no visible mark on the plaintiff's body, 
and that, therefore, he is entitled to recover only 20 per cent. of the 
$35 a month. The court left it to the jury to say whether or not, with- 
in the meaning of the policy, there was any visible mark on the plain- 
tiff’s body, and, at the request of the plaintiff’s counsel, charged: 


“That, by the term ‘visible mark,’ it need not necessarily be a scar 
or abrasion on the surface of the body, provided it be some manifesta- 
tion or indication of injury, even though that injury may be internal.” 


I think that the charge was correct. The plaintiff's physicians tes- 
tied that the plaintiff could not move his legs, and that the paralysis 
resulted from the injury. They also testified that upon examining 
the X-ray pictures they were able to discern that the vertebre were 
slightly out of line, and that there was injury to the lateral processes of 
the vertebre. This clause of the policy, like the other one referred 
to, was inserted for the purpose of preventing fraud, and should be 
given a construction which will carry out the purpose of the contract. 
It is conceded that the plaintiff is totally disabled. 


It has been inneld that, where a person had received an internal injury 
and there was no visible injury to the surface of the body by way of 
bruise or cut, or anything of that kind, the fact that the person in- 
jured was pale, that perspiration stood out on his face, that he had the 
appearance of suffering, and that he passed blood were all visible 
marks within the meaning of such a clause; the construction of the 
court being that the policy insured against an accidental internal in- 
jury, like, a broken bone, or a rupture, and that it was not limited to 
an injury received externally, but that any visible sign indicating in- 
ternal injury would satisfy the condition of the policy. It seems to 
me that that is a reasonable construction and should be followed in this 
case. Root v. Loridon Guarantee & Accident Co., 92 App. Div. 578, 
86 N. Y. Supp. 1055; aff'd 180 N. Y. 527, 72 N. E. 1150. 

[4] Finally, the appellant urges that the judgment should be reversed 
hecause the plaintiff failed to serve the preliminary notice and other 
notices required by the policy. This position is entirely without merit. 
On September 25th, 11 days after the injury, the plaintiff mailed a 
notice to the company, which was retained by it and produced upon the 
trial. On April 9, 1919, another notice was made out by the physician, 
and mailed to the defendant and produced by it upon the trial. <A 
proof of loss was made out on October 28, 1919. and mailed to the 
defendant, and by it produced upon the trial. Various letters from the 
defendant were introduced in evidence, which letters required the 
plaintiff to do certain things under the terms of the policy. Clearly 
there was a waiver by the defendant of any different compliance with 
the condition of the policy. These different papers were introduced 
upon the trial by the plaintiff, without objection on the part of the 
defendant that a waiver had not been pleaded. At the ciwse of the 
evidence the trial court permitted the plaintiff to amend by pleading a 
waiver. The defendant's attorney did not, at any time, claim surprise. 

think that the notices actually served were served in time, and that 

they were sufficient to comply with the terms of the policy; but, if 

there is any doubt, clearly there was sufficient evidence of a waiver to 
12——Vol. LIX. 





178 Insurance Law Journal. Vol. 59. [Feb., 1922 


justify the submission of that question to the jury as it was submitted 
by the trial justice. 

I advise that the judgment and order be affirmed. with costs. Judg- 
ment and order affirmed, with costs. All concur. 


PROVIDENT LIFE & ACCIDENT INS. CO. v. JOHNSON. 
(No. 6613.) 


(Court of Civil Appeals of Texas. San Antonio. Nov. 23, 1921. Re- 
hearing Denied Dec. 21, 1921.) 


235 Southwestern Reporter, 650. 


2. INSURANCE — COMPLAINT ON POLICY HELD NOT TO 
SUPPLY BY INFERENCE OMITTED ALLEGATIONS AS TO 
ADMINISTRATION. 

In a complaint by a son of insured on a policy payable to the estate, 
allegations that his father died intestate leaving plaintiff as his only heir, 
and that plaintiff is entitled to receive the full amount due on the policy, 
and that there was another policy, the amount of which insured had paid 
to plaintiff's next friend as temporary administratrix, did not supply the 
omission to allege administration or lack of necessity therefor, or necy 
essity for suit by an heir. 

(lor other cases, see Insurance, Dec. Dig. § 629[1].) 


5. INSURANCE—EXEMPTION FROM LOSS BY INTENTIONAL 
ACT OF ANOTHER HELD TO RELATE TO DISABILITY, 
AND NOT FATALITY; “DISABILITY ;” “FATAL INJURIES.” 
An exemption in a policy from liability “from disability or fatal in- 

jury” received by the insured (1) while in military or naval services dur- 

ing the war or while engaged in aeronautics, (2) while under influence of 
or affected by intoxicants or narcotics, or (3) if said “disability” re- 
sults from violation of the law or the intentional act.of the insured or 
of any other person, did not exempt the company, where insured was 
killed by another, the rule of strict construction applying, and the exemp- 
tion being in the nature of a forfeiture, for “disability” and “fatal in- 
jury” have distinctly different meanings when used in accident and dis- 
ability insurance policies; the one embracing injuries preventing the in- 
sured from performing the work in which he is usually employed, but 
not resulting in death, and the other embracing injuries resulting in death. 

(For other cases, see Insurance, Dec. Dig. § 464.) 

(For other definitions, see Words and Phrases, First and Second 

Series, Disability. ) 


\ppeal from District Court, Bexar County; R. B. Minor, Judge. 

\ction by Maceo Johnson, by his next friend, Mattie Smith, against 
the Provident Life & Accident Insurance Company. From a judgment 
ior plaintiff, defendant appeals. Reversed and remanded. 


Taliaferro, Cunningham & Moursund and W. B. Jack Ball, all of 
San Antonio, and Sizer, Chambliss & Chambliss, of Chattanooga, Tenn., 
for appellant. 

McCollum Burnett and O. M. Fitzhugh, both of San Antonio, for 
appellee. 
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SMitH, J. This is a suit upon an accident, health, and disability in- 
surance policy issued by the Provident Life & Accident Insurance Com- 
pany to Joe Johnson, and payable to the latter's estate. The principal 
sum of the insurance was $2,000 to protect Johnson against “effects re- 
sulting directly and exclusively of all other causes from bodily injuries 
sustained during the life of this policy, solely through external, violent, 
and accidental means,” except by suicide. Johnson was shot to death in 
a difficulty with another man, and upon the refusal of the insurance com- 
pany to pay the amount of the policy, suit was brought thereon by Maceo 
Johnson, by next friend, Mattie Smith. Maceo Johnson is the minor 
son of the insured. The cause was submitted to a jury upon special is- 
sues, and upon the answers thereto judgment was rendered in favor of 
Maceo Johnson for $3,342.20, which sum included $1,050 attorney’s fees, 
and a penalty of $240. 

At the outset appellant, the insurance company, challenges the suf- 
iciency of the pleadings or evidence to show any right in the plaintiff 
to maintain this suit or recover any judgment. It urges that the trial 
petition is insufficient in that while it shows the insurance policy to be 
payable to the estate of Joe Johnson, appellee’s father, it nevertheless 
fails to' allege that there is no administration upon the estate of the father 
and no necessity for such administration, or any necessity for suit by an 
heir. The only allegations in the petition, relating to the right of ap- 
pellee to maintain the suit and recover upon the policy, were that the 
policy was payable to the estate of appellee’s father, that Mattie Smith, 
as temporary administratrix, had collected a life policy of $250 issued 
to appellee’s father, but without showing that this temporary administra- 
tion had ended, and— 

“that said deceased died intestate, and left surviving him as his only and 
exclusive heir at law, plaintiff herein, a minor, now 17 years of age, 
who is entitled to receive the full amount on said policy.” 

[1] In the court below appellant did not question the sufficiency of 
these allegations, nor was the general demurrer acted upon, and the mat- 
ter is presented in this court, for the first time, as fundamental error. 
Upon this account appellee objects to a consideration of the question at 
this juncture in the litigation, and it seems appropriate to dispose of this 
contention before entering into a discussion of the merits of the ques- 
tion presented. In determining the sufficiency of allegations as to a ma- 
terial or particular fact, in the absence of exceptions to such allegations, 
every reasonable intendment must be indulged in favor of the pleading, 
and if the latter contains no direct or specific statement of the fact, but 
from the petition as a whole the allegation of such fact may be reasona- 
ly inferred, then such inference must be given effect. This rule applies, 
even as against a demurrer general in its nature. Land Co. v. McClel- 
land, 86 Tex. 179, 23 S. W. 576, 1100, 22 L. R. A. 105; Gibbens v. Bour- 
land, 145 S. W. 275. So, even in the absence from the petition in this 
‘ase of specific allegations that there is no administration upon the 
estate of appellee’s father, and no necessity of such administration, or 
any necessity of suit by the heir, if there are other allegations from 
which a court may reasonably infer those facts, then such inference will 
given effect, and the petition deemed sufficient. It is conceded that 
there are no specific allegations of the fact mentiond, and so we are rele- 
gated to general allegations to ascertain if these facts are necessarily 
inferable therefrom. 


|2, 3] Appellee contends that his allegations that his father died in- 

tate, leaving appellee “as his only and exclusive heir at law,” and that 
ippellee “is entitled to receive the full amount due” on the insurance pol- 
icy sued on, amount in effect to allegations of no administration or nec- 
essity therefor. We have been unable to agree with appellee in this posi- 
tion, however. The fact that appellee's father died intestate, and that 
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appellee was the only surviving heir, will not support an inference of 
any other fact than those specifically stated. From these facts no infer- 
ence could arise that there was no administration, or necessity therefor; 
the reverse could just as reasonably have been inferred therefrom. Ap- 
pellee in his petition, alleged that at the time of the issuance of the pol- 
icy sued on the insurance company issued to Joe Johnson a life policy 
for $250, and that after the insured’s death the company paid to appel- 
lee’s next friend, as temporary administratrix, the amount of the life 
policy. There was no allegation, however, of the continuation or ter- 
mination of the administration, and so that allegation raises no presump- 
tion or inference that would tend to supply the omitted allegations as to 
administration, or necessity therefor, although it might tend to create the 
presumption that there was, at least at one time, a necessity for some 
sort of administration. The remaining allegation, upon which appellec 
relies to supply the omitted allegations, is that appellee “is entitled to 
receive the full amount due on said policy.” We are unable to escape 
the conviction that this statement in the pleading cannot be construed to 
serve this purpose. At best, it is but the statement of a purely legal con- 
clusion, without showing any facts upon which the conclusion is based, 
and in our opinion cannot be construed to create the inference that there 
Was no administration upon the estate of appellee’s father, nor any nec- 
essity therefor. It was said in Simonton v. Light Co., 28 Tex. Civ. App 
374, 67 S. W. 530, that— 

“In considering the question of the sufficiency of the petition, we 
must disregard the statement by the pleader of mere legal conclusions 
and test the petition solely by the facts stated therein.” 

If the allegation that appellee was “entitled to receive the full amount 
due on said policy” had stood alone as the only ground of appellee’s right 
to recover, it would surely have been subject to a special exception that 
it was too general, and a mere conclusion of law of the pleader, and, al- 
though no such exception was lodged against it, nevertheless it cannot 
serve to supply an allegation of specific vital facts essential to appellee's 
right to recover. Laas v. Seidel, 95 Tex. 442, 67 S. W. 1015; Baker v. 
Hahn, 161 S. W. 443; Ry. v. Brown Co., 166 S. W. 40. In the Laas 
Case it was contended that the allegation that the estate was solvent 
would support the inference, and thereby supply the omission to allege 
that “there was no administration, nor necessity for administration”; but 
the Supreme Court, by Mr. Justice Brown, overruled this contention, 
saying that 

“The estate might be solvent, and yet there would be a necessity for 
administration to pay the debts, and to settle the affairs of the estate. 
to get it in proper shape for distribution among the heirs. The law does 
not provide that administration shall be had upon insolvent estates, only, 
nor that heirs may sue for the property if the estate be solvent.” 

So it may be said here that the allegation that appellee was entitled 
to receive the full amount of the insurance policy does not within itself 
negative a necessity for or pendency of administration. It may be tru 
that appellee is entitled to receive the amount of the insurance policy, 
and yet there may be a necessity for and actual pendency of an admin- 
istration to pay the debts and assemble the assets of the estate, including 
the amount of this policy, before the actual payment of this insuranc: 
money over to appellee. 

{4] Appellee vigorously contends that his failure to allege the ab- 
sence of administration, or necessity therefor, is not such fundamental 
error, apparent upon the face of the record as to warrant appellant 
presenting it for the first time in this court; the question not having been 
raised by exception or otherwise in the trial court, or even by assign- 
ment of error filed there. But this very question has been often decided, 
ind always, so far as we have found, against appellee’s contention. Thes« 
allegations were essential to appellee’s right to recover, and a judgment 
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without pleadings to support it presents fundamental error apparent of 
record, which must be noticed although not assigned. Seed Company v. 
Bank, 92 Tex. 187, 47 S. W. 95, 516; Traction Company v Yost, 39 Tex. 
Civ. App. 551, 88 S. W. 428. The statute (article 1607) provides that in 
all cases on appeal the trial shall be upon “* * * an error in law, 
either assigned or apparent on the face of the record,” and the Supreme 
Court, in an opinion by Chief Justice Gaines, in Wilson v. Johnson, 94 
Tex. 272, 60 S. W. 242, defines an error “apparent upon the face of the 
record,” as “a prominent error, either fundamental in character, or one 
determining a question upon which the very right of the case depends” 
Seed Co. v. Bank, supra; Harris v. Petty, 66 Tex. 514, 1 S. W. 525. The 
error herein complained of was undoubtedly of such character and must 
he considered. Other, but related, questions are sought to be raised by 
appellant through unassigned errors, but in the very nature of the cir- 
cumstances will not arise upon another trial, and we will not discuss 
them on this appeal. 

|5] The policy in question contained the following stipulation: 

“This policy does not cover disability or fatal injury received by the 
insured (1) while engaged in military or naval services during the time 
of war or while engaged in aerenautics; (2) while under the influence 
of or affected by intoxicants or narcotics; (3) if said disability results 
from violation of the law or the intentional act of the insured or of any 
other person.” 

\s has been shown, the insured was killed in a difficulty with another, 
and appellant seeks to avoid liability by reason of the restriction against 
liability in case the injury results from “the intentional act of the in- 
sured or of any other person.” Appellee takes the position that this re- 
striction, according to the language of its own terms, does not apply in 
this case for the reason that it covers only in event of “disability,” and 
does not cover in case of “fatal injury,” as in this case. These conflicting 
contentions require an analysis of the clause quoted. Because of its 
peculiar construction, the entire clause must be looked to in ascertaining 
the effect of any particular provision. And it must be construed most 
strongly against the insurance company, which, having selected the ex- 
emptions through which it may escape liability, and having the oppor- 
tunity of choosing its own language in imposing conditions not often 
scrutinized or analyzed by persons accepting insurance, the meaning of 
the terms used need not be enlarged or restricted for the benefit of the 
company but should be liberally interpreted in favor of the insured. 

Eliminating immaterial words, the exemption clause relied on by the 
company may be stated in this language: 

“This policy does not cover disability or fatal injury received by the 
msured (1)° while engaged in military service; (2) while under the in- 
fluence of intoxicants; (3) if said disability results from the intentional 
act of the insured or any other person.” 

lt will be seen that the third subdivision differs in construction from 
the first and second. The first and second contain no words qualifying 
or modifying the introductory clause, whereas the third does contain words 
relating back to and modifying the introductory clause, to wit, the words 
“said disability,” etc. Now, “disability” and “fatal injury” have dis- 

ictly different meanings when used in accident and disability insurance 
policies—the one embracing injuries preventing the insured from _per- 
ing the work in which he is usually employed, but not resulting in 


tor 


m 
death; the other embracing injuries resulting in death. Different modes 
and amounts of compensation are provided for these results; usually the 
payment of a weekly or monthly indemnity for time lost in the one case, 
nd a lump sum in the other. The policy involved, for instance, provided 
a monthly indemnity of $60 in case of injury resulting in mere “disability,” 
or a lump sum of $2,000 in case of injury resulting in death. The policy 
involved, and the very section upon which the company seeks to evade 
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liability, recognizes the difference between the two contingencies, by men- 
tioning each one in the introductory clause and providing that the policy 
does not cover “disability” on the one hand, or “fatal injury” on the 
other, in certain contingencies. This introductory clause is followed by 
three subdivisions, which relate back thereto. 

As has been shown, the first and second subdivisions contain no words 
limiting or modifying the introductory clause, so that the three clearly 
provide that the policy does not cover either “disability” or “fatal in- 
jury” received by the insured while in military service, as provided in the 
first subdivision, or while under the influence of intoxicants, as provided 
in the second. But the third subdivision differs from the first two, in 
that the interpclated words, “said disability,” distinctly and necessarily 
relate to and modify the introductory clause. These interpolated words 
occupy a definite and intelligible position in the context, and by every rule 
of grammatical construction they relate back to the introductory clause, 
and if they have the effect of modifying that clause they must be given 
that effect. What is that effect? If it had provided that, “if said dis- 
ability or fatal injury results from the intenticnal act of another,” etc. 
it would have been but a reiteration of the exempting injuries mentioned 
in the introductory clause. [f it had omitted both “disability” and “fatal 
injury,” it would have had the same effect. But it neither omitted both 
nor mentioned both. It simply brought forward out of the introductory 
clause only the word “|said] disability.” We think the effect of this was 
to drop the words “fatal injury” out of the exemption clause with re- 
spect to intentional injuries. The use of the interpolated word was cer- 
tainly for some purpese. We think it was for the purpose of excluding 
“fatal injury” from the exemption. 

We are not without authority for this holding. It is true the au- 
thorities are limited, but it is also true that similarly worded exemptions 
are extremely rare in such policies. Usually these policies specitically 
include injuries, “fatal or otherwise,” in the exemption clause, leaving 
ne doubt of the purpose or effect. Here the peculiar language, even if 
not clearly excluding fatal injury, at least creates a substantial doubt of 
the purpose to include fatal injury, and, that being true, the doubt must 
be reso'ved against the insurer, first, because of the general rule that 
insurar-e policies must be most strongly construed against the insurer, 
and in favor of the insured; and, second, because the provision in which 
it arises is in the nature of a forfeiture or penalty. 

It is frankly conceded by appellant that the language used in the 
pelicy involved “is not exactly like that used in any policy involved in any 
of the cases read by us.” So is this true of the cases cited by appellant. 
And it is this very dissimilarity of language that distinguishes this case 
from those cited by appellant, and which, in our opinion, renders the at- 
tempted exemption ineffectual in this case. A case we regard as being 
nearer in point, in principle, than any of those cited by appellant is that 
of American Accident Co. v. Carson, 99 Ky. 441, 36 S. W. 169, 34 L. R. 
A. 301, 59 Am. St. Rep. 473, in which the exemption clause corresponding 
to the one in this case was as follows: 

“This insurance does not cover disappearances; nor suicide, while 
sane or insane; nor injuries, whether fatal or otherwise, of which there 
is no visible mark upon the body: nor accidental injuries or death result- 
ing from or caused, directly or indirectly, wholly or in part. by hernia. 
fits; * * * nor extend to or cover intentional injuries inflicted by 
the insured or any other person, or injury or death happening while the 
insured is insane, or under the influencee of intoxicating drinks or narcot- 
tics,” ete. ; 

In that case the Court of Appeals of Kentucky held that because 0! 
the peculiar language of the clause the company, while not liable for non- 
fatal. was liable for fatal, injury intentionally inflicted upon the insured 
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by another person, because of “the significant omission of the word ‘death’ 
in this particular clause.” The court further said: 

“Here we find a difference between the policy under consideration 
and all others we have examined. The words ‘death or injury’ are used 
in all of them, and indeed in this policy we find those words separated 
for the first time in the clause under discussion. We find it provided in 
the preceding clause that’ this policy does not cover accidental injuries 
or death resulting from hernia,’ etc.; and immediately succeeding the 
clause in dispute the language is; ‘or injury or death happening while 
the insured is insane,’ etc. We notice, too, that the policy is not to cover 
injuries, whether fatal or otherwise, of which there are no visible marks 
upon the body. And it appears well settled that this exception, without 
the words ‘fatal or otherwise,’ has reference only to cases of bodily in- 
jury which do not result fatally; that is, the word ‘injury’ is used in its 
usual sense, as implying a hurt not resulting in death.” 

The decision in the Carson Case is approved by the same court in a 

later case involving the same question, Interstate, etc., v. Dunn, 178 Ky. 
193, 198 S. W. 727, 6 A. L. R. 1333 and it is seid that the decision in the 
Carson Case has also been approved in Gavula v. U. S., ete. Co., 15 Pa. 
Dist. R. 432 (to which we have no access)— 
“where a policy * * * provided, ‘in ‘event of injuries, fatal or other- 
Wise, except drowning, * * or injuries, fatal or otherwise, or dis- 
ability resulting, resulting * * * from inhalation of any gas, * * * 
or from any intoxicant, * * * exposure to obvious danger * * * 
from injuries intentionally inflicted upon the assured by himself or by any 
other person,’ the insurer's liability shall be limited to a certain amount, 
and the court held that the word ‘injuries,’ being used alone in the clause 
relating to intentional injuries, did not extend the exemption from lia- 
bility to fatal injuries.” 

We think the conclusion we have reached is also supported by the 
decision of our Supreme Court in Roth v. Protective Association, 102 
Tex. 241, 115 S. W. 31, 132 Am. St. Rep. 871, 20 Ann. Cas. 97. 


In the Dunn Case the decision in Continental, etc., Co. v. Morris, 
46 Tex. Civ. App. 394, 102 S. W. 773, cited by appellant, is expressly dis- 
approved, although, as for that matter, the facts in the latter case are 
distinguishable from the facts in this case. These conclusions require us 
to overrule appellant’s first, second, third, fourth, and eighth assignments 
of error. The fifth, sixth, seventh and ninth assignments complain of 
the sufficiency of the evidence to support the findings of the jury. We 
think there was material testimony in support of those findings, and over- 
rule said assignments of error. 

For the error in rendering judgment for appellee, in the absence of 
allegations to show that there was no administration upon the estate of 
appellee's father, or that there was no necessity for such administration, 
the judgment is reversed and the cause remanded. 

Reversed and remanded. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


O'CONNOR v. HARTFORD ACCIDENT & INDEMNITY CO. 
(Supreme Court of Errors of Connecticut. November 30, 1921.) 
115 Atlantic Reporter 484. 


5. INSURANCE— STATUTE AS TO LIABILITY OF INSURERS 

NOT RETROSPECTIVE. 

Pub. Acts 1919, c. 331, making insurance companies insuring against 
loss on account of accidents for which insured is responsible absolutely 
liable upon the occurrence of a loss, does not apply to insurance policies in 
existence before it took effect. 

(For other cases, see Insurance, Dec. Dig. § 4.) 


= 


Appeal from Superior Court, New London County; Isaac Wolfe and 
John W. Banks, Judges. 


sid 


25a@ 


Action by Daniel I. O’Connor, administrator, against the Hartford 
Accident & Indemnity Company, the surety in a bond substituted for an 
attachment, alleging breach of condition by the principal. A demurrer to 
the reply was overruled, a demurrer to the rejoinder sustained, and judg- 
ment rendered for plaintiff on the pleadings for $2,413.55, and defendant 
appeals. Error, and judgment directed for defendant. 


: 


Arthur M. Brown and Charles V. James, both of Norwich, for ap- 
pellant. 


Arthur T. Keefe, of New London, for appellee. 


AMALGAMATED ROOFING CO. v. TRAVELERS’ INS. CO. 
(No. 14296.) 


(Supreme Court of Illinois. Dec. 22, 1921.) 


133 Northeastern Reporter 259. 


2. INSURANCE — PROVISION THAT EMPLOYER'S INDEMNITY 
POLICY APPLIES ‘TO EMPLOYEES ON PAY ROLL DOES 
NOT LIMIT LIABILITY TO EMPLOYEES ON PAY ROLL EX- 
HIBITED AS BASIS OF PRELIMINARY COMPENSATION. 
In employer's indemnity policy, a provision that the persons covered 

shall be those upon whose remuneration as employees the premium shall 
be computed does not limit the policy to cover only those persons shown by 
the audited pay roll, etc., furnished by insured to insurer to determine the 
initial premium payment, as the total premium is not ascertainable until 
the end of the policy year, 


(For other cases, see Insurance, Dec. Dig. $ 435.) 
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Appeal from Second Pranch, Appellate Court, First District, on Ap- 
peal from Municipal Court of Chicago; Wells M. Cook, Judge. 

Action by the Amalgamated Roofing Company against the Travelers’ 
Insurance Company. Judgment for defendant was affirmed by the Appel- 
late Court, and, on certificate of importance, plaintiff appeals. Reversed 
and remanded. 


Roy O. West, Perey B. Eckhart, William Rothmann, and William M. 
Klein, all of Chicago. for appellant. 


Frank M. Cox and Albert N. Powell, both of Chicago (Robert J. Fo- 
lonie, of Chicago, of counsel), for appellee. 


PEOPLE ex reL. CITY OF CHICAGO v. KENT. (No. 13855.) 
(Supreme Court of Illinois. Dec. 22, 1921.) 
133 Northeastern Reporter, 276. 
5. INSURANCE — LEGISLATURE HAS POWER TO PROHIBIT 
FOREIGN CORPORATION FROM DOING BUSINESS WITH- 


IN STATE OR TO GRANT THEM PRIVILEGE ON SUCH 
TERMS AS IT SEES FIT. 


The Legislature has the power to prohibit foreign insurance compa- 
nies from doing business in the state or to grant them the privilege on 
such terms as it sees fit. 


(For other cases, see Insurance, Dec. Dig. § 18.) 


Appeal from Circuit Court, Cook County; Frank Johnston, Jr., Judge. 

Petition by the People, on the relation of the City of Chicago, for a 
writ of mandamus against Charles F. Kent. Petition dismissed, and relator 
appeals. Reversed and remanded. 


Samuel A. Ettelson, Corp. Counsel, and Bulkley, More & Tallmadge, 
all of Chicago; for appellant. 


Ekern & Meyers and David K. Tone, all of Chicago, for appellee. 


TAYLOR v. NATIONAL LIVE STOCK INS. CO. (No, 33788.) 
(Supreme Court of Iowa. January 10, 1922.) 


185 Northwestern Reporter, 992. 


INSURANCE—BURDEN NOT ON INSURER TO SHOW MISREP- 
RESENTATION OR VIOLATION OF POLICY MATERIALLY 
INCREASED RISK. 

Where an insurer of hogs alleged that insured falsely represented that 
he had no other hogs of insurable age on his farm, and in violation of the 
policy allowed other hogs than those insured to run with the insured hogs, 
the burden of proof was not on defendant to show that these facts ma- 
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terially increased the risk, in view of Code, § 1743, providing that any 
condition or stipulation making the policy void before loss shall not pre- 
vent recovery, if it shail be shown by plaintiff that the failure to observe 
such provision or the violation thereof did not contribute to the loss. 


(For other cases, see Insurance, Dec. Dig. § 646[2].) 


Appeal from District Court, Marion County; H. S. Dugan, Judge. 

Action at law to recover loss for the death of 67 hogs owned by plain- 
tiff and insured by the defendant insurance company. Verdict of the jury, 
finding for the plaintiff in the sum of $1,151.62, which amount was reduced 
by the court to $887.06, and judgment entered accordingly. Defendant ap- 
peals. Reversed and remanded. 


Vander Ploeg & Johnson, of Knoxville, for appellant. 
W. H. Lyon and L. D. Teter, both of Knoxville, for appellee.. 


CHICAGO BONDING & INS. CO. v. OLINER. (No. 11.) 
(Court of Appeals of Maryland. Nov. 16, 1921.) 


115 Atlantic Reporter 592. 


1. INSURANCE-—“INSURANCE CONTRACT” DEFINED. 

An “insurance contract” is one whereby, for a stipulated consideration, 
one party undertakes to compensate the other for loss on a specified sub- 
ject by specified perils, and is sometimes spoken of as a contract of in- 
demnity. 


(For other cases, see Insurance, Dec, Dig. § 2.) 


(For other definitions, see Words and Phrases, [irst and Second 
Series, Insurance. ) 


2. INSURANCE-—STOLEN LIQUORS HELD NOT VALUELESS 
BECAUSE OF PROHIBITION; ASCERTAINMENT OF 
“VALUE” OF INTOXICATING LIQUORS STOLEN. 

Insurer of property including liquors against theft cannot contend that 
there was no liability under the policy by reason of theft of intoxicating 
liquor while war time prohibition was in effect, in that such liquors then 
had no value, since such liquor did have value, though it could not be sold. 
and, there being no other evidence thereof, it was permissible for insured 
to testify as to what he paid for the liquors (citing Words and Phrases, 
First and Second Series, Value). 

(For other cases, see Insurance, Dec. Dig. § 499.) 


Appeal from Superior Court of Baltimore City; Henry Duffy, Judge. 

“To be officially reported.” 

Action by Abraham Oliner against the Chicago Bonding & Insurance 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 


Argued before Bovd, C. J., and Briscoe, Thomas, Pattison, Urner, 
Stockbridge, Adkins, and Offutt, JJ. 


Edwin W. Wells and Edward L. Ward, both of Baltimore, for ap- 
pellant. 
Myer Rosenbush, of Baltimore, for appellee. 
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STOCKBRIDGE, J. The appellee, Abraham Oliner, resided at the time of 
the occurrence hereinafter mentioned in the Lake Court Apartments on 
Linden avenue and had been engaged in the liquor business at Howard and 
Camden streets. When what is known as the “War Time Prohibition Act” 
(40 Stat. 1045) went into effect, he closed out his business at Howard and 
Camden steets and moved up certain unsold liquors to the apartment house 
building where his apartments were located. In the cellar of that building 
was a locker room, and in that he placed some of the whiskey moved, and 
by way of protecting himself against possible loss, took out an insurance 
policy of the species known as burglary, larceny, or theft insurance. This 
policy was issued to Mr. Oliner on the 18th of September, 1919. There- 
after, and some time between the issuance of the policy and the 25th of 
September, his lecker was broken into and there were taken from it 15 
cases of whiskey of the brands known as Three Feathers, Canadian Club, 
Green River, original Roxbury Rye, and Hayner. 

The policy issued by the appellant to Mr. Oliner expressly covered 
property of this description by providing that it should cover: 

“Money, sterling silverware, precious stones, watches and jewelry, 
plated ware, wearing apparel, furs, laces, rugs, tapestries, paintings, clocks, 
bronzes, bric-a-brac, library books, musical and professional instruments, 
sporting outfits, bicycles, and household goods and personal effects common 
in residences generally, including cigars, wines, liquors, and family stores, 
also gas and electric light fixtures, and plumbing, excluding articles listed 
in statement No 10 of the schedule, sections (b), (c), (d) and (e).” 

This liquor, which was so taken, had been purchased by Mr. Oliner at 
some time previous to the closing of his store at Howard and Camden 
streets at varying prices, and upon the discovery of his loss Mr. Oliner 
made demand on the company for loss in accordance with the terms of 
the policy. 

Eight exceptions were reserved during the trial, but for the purposes 
of this appeal they may all be considered together, as they form part of a 
connected whole. 

No question is raised by the insurance company as to the loss by Mr. 
Oliner of the property in question, and the defense upon which the insur- 
ance company relies to exonerate it from liability is that the prohibition 
order having gone into effect at the time the liquors were taken, they were 
of no value. and therefore Mr. Oliner suffered no loss. This is raised by 
objections to evidence which constitute the first seven bills of exception 
and the ruling of the court on the defendant's second prayer, which ruling 
is made the defendant's eighth bill of exceptions. 

[1] In discussing the case in its entirety, it will be sufficient there- 
fore to see whether or not the trial court committed any error of such a 
character as to work a serious injury to the insurance company. To an- 
swer this satisfactorily there are one or two facts to be borne in mind, the 
first of which is a correct conception of the nature of a contract like the 
one here presented. Thus an insurance contract is one whereby for a 
stipulated consideration one patty undertakes to compensate the other for 
loss on a specified subject by specified perils. Black’s Law Dictionary (2d 
Ed.) p. 641. This is sometimes spoken of as a contract of indemnity. 16 
American and English Encyc. of Law, 840; 14 R. C. L. 839. 


[2] A large number of cases were cited and others might have been, 
descriptive of the contract wherein the contract is defined in the same or 
equivalent terms. Nor does this court understand that there was any 
serious contention made upon this matter by counsel for the appellant. 
The real question comes in fixing the rule of damages in such a case. 

When we turn to an examination of the various cases, we encounter 
the expressions “value,” “market value,” and “fair market value’; but 
for the present purpose these may all be regatded as synonymous. The 
larger part of the exceptions were taken to the admission as evidence of 
the prices paid by Mr. Oliner for the whiskeys. 
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In the strict use of language the terms “market value,” “value,” and 
“fair market value,” may all be dealt with together. It is perfectly true 
that at the time of the loss in this case whiskeys of any of the brands 
mentioned were not in any regular market reports, and therefore the ordi- 
nary methods by which value was proven were not available in this in- 
stance. But simply because a particular article is not quoted in the daily 
paper affords no sufficient ground for saying that it has no value at all. 
Thus it may have a distinct value as an heirloom or growing out of asso- 
ciation which the then owner of it cherishes for reasons of his own. In 
the present case, Mr. Oliner testified without contradiction that he had 
reserved these various kinds of whiskey for his own indivudual use and 
that of his friends. It is perfectly true that it was no longer an article of 
merchandise permitted to be dealt in by government, but that is a very 
different thing from saying that it had no value. This inhibition on the 
part of the government against the sale of it would have made traffic in 
it illegal, that is all, and following the accepted rule of damages in such 
cases; the damage was its fair value at the time when the burglary or 
stealing was committed. The general rule of damages was clearly stated 
by Judge Robinson in Webster v. Woolford, 81 Md. 329, 32 Atl. 319. See, 
also, 5 Words and Phrases, First Series, p. 4384 et seq., and cases therein 
collected, and especially A., T. & S. F. R. Co. v. Stanford, 12 Kan. 354, 380, 
15 Am. Rep. 362, where it was held that— 

“If there is no market at the place for the particular goods destroyed, 
some other criterion of value must be adopted.” 

See, also, 3 Words and Phrases, Second Series, p. 301 et seq. 

This forms, therefore, an exception to the general rule as to the 
method by which the value of property is to be estimated and when coupled 
with the well-known fact that the effect of the order of prohibition tended 
to increase rather than decrease the price at which these liquors could be 
obtained, while not giving us exact data as to its value at the time of the 
burglary or larceny. The cost price paid by Mr. Oliner was as close an 
approximation to it as it was possible to give. Conditions regulating the 
traffic in liquors were comparatively a new thing at that time, but the courts 
must take cognizance of the conditions as they then prevailed, and as exact 
evidenae of the value at the time of the burglary or theft was not available, 
the cost of the same would afford some ground, sufficient to base a verdict 
on, in estimating the loss to Mr. Oliner, plaintiff in the case. This, there- 
fore, makes, as already noted, an exception to the rule with regard to 
proving value or market value at the actual time of the loss. 

The attitude of the insurance company was that the plaintiff had not 
offered any adequate proof of the market value of the property stolen, 
and that therefore the verdict should be in favor of the defendant com- 
pany. The company had collected from Mr. Oliner the premium for the 
insurance amounting to $60.50. It had not given Mr. Oliner any notice 
of the termination of that policy or of its desire to terminate it. It had 
thus manifested its willingness to carry the risk so long as no claim was 
made against it, and it was not unti! after the loss had occurred that they 
fell back upon the theory that the property stolen had no value whatever. 
It follows from these conditions that the court below committeed no error 
in its rulings upon the questions of evidence submitted to it, and that the 
defendant’s second prayer as moditied by the court by which the amount 
of recovery was limited to the time of the theft worked no prejudicial in- 
jury to the defendant, and the judgment appealed from will accodingly be 
atiirmed. 

Judgment affirmed, with costs. 
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LEDVINKA vy. HOME INS. CO. OF NEW YORK. (No. 
(Court of Appeals of Maryland. Nov. 17, 1921.) 
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115 Atlantic Reporter, 596. 





1. INSURANCE—CAR HELD NOT STOLEN BY ONE IN “SERV- 

ICE” OR “EMPLOYMENT” OF ASSURED. 

Insurer's defense, in action on automobile theft policy that, if the car 
had been stolen, the theft had been committed by a person in assured’s 
employment, could not be sustained, where it appeared that the person 
who had taken the car was an instructor employed by the seller of the 
car to teach assured, who had recently purchased it, how to run it; “serv- 
ice’ and “employment” being generally associated with the idea of selec- 
tion and compensation and the instructor being neither selected nor com- 
pensated by assured. 

(For other cases. see Insurance. Dec. Dig. § 425.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Employment; Service.) 


2. INSURANCE—PURCHASER OF PERSONAL PROPERTY UN- 
DER CONDITIONAL SALE CONTRACT IS NOT SOLE AND 
UNCONDITIONAL OWNER. 

An automobile theft policy, conditioned on insured’s “unconditional 
and sole ownership,” was void, where insured had purchased the auto- 
mobile under a sale contract by which the seller had retained title until 
full payment should be made, which had not been done. 


(For other cases, see Insurance, Dec. Dig. § 282[13].) 









3. INSURANCE — INSTRUCTOR'S WRONGFULLY USING IN- 
SURED’S CAR FOR OWN PLEASURE HELD NOT “LARs 
CENY,” HENCE NOT COVERED BY POLICY AGAINST 
“THEFT,” “ROBBERY,” OR “PILFERAGE.” 

Where: the seller’s instructor who had been sent to instruct insured 
how to operate the automobile, after starting to return, used the car for 
his own purposes and wrecked it, the instructor’s acts, while an abuse of 
confidence placed in him, did not amount in law to larceny, in the absence 
of evidence of an intention to steal the car, so that the loss of the car 
was not covered by a policy insuring it against “theft, robbery or pilfer- 
age,” for these words all describe some form of larceny; “theft” being ” 
a popular term for larceny, “robbery” being larceny from the person, 
accompanied by violence or putting in fear; “pilferage” meaning stealing, 
and it being essential to the crime of “larceny” that there be a fraudu- 
lent taking from the possession of another without his consent. 

(For other cases. see Insurance. Dec. Dig. § 425.) 


(lor other definitions, see Words and Phrases, First and Second 
Series, Larceny; Robbery; Theft.) 



















Appeal from Baltimore City Court; James M. Ambler, Judge. 
Action by Charles S. Ledvinka against the Home Insurance Company 
of New York. Directed verdict and judgment for the defendant, and 
the plaintiff appeals. Affirmed. 










_ Argued before Boyd, C. J., and Briscoe, Thomas, Pattison, Urner, 
Stockbridge, Adkins, and Offutt, JJ. 
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Simon Silverberg, of Baltimore, for appellant. 
Hilary W. Gans and W. Calvin Chestnut, both of Baltimore, for 
appellee. 


Orrutr, J. Charles S. Ledvinka, on December 19, 1919, purchased 
from the Colonial Garage & Repair Company of Baltimore a secondhand 
automobile for $800 and certain additional equipment for $200, of which 
sums he paid $400 in cash and gave notes for the balance. The contract 
for the sale of the automobile contained, among others, this clause: 

“It is understood and agreed that title of ownership of car * * 
does not pass to me until final cash payment is made.” 


\fter purchasing the car Ledvinka took out an insurance policy from 
the Home Insurance Company of New York, the appellee in this case, in- 
suring him to the extent of $1,000 against its loss through “theft, rob- 
bery or pilferage.”” This policy was issued upon the condition that it 
should be “null and void” if the assured’s interest in the car were “other 
than unconditional and sole ownership,” or if it were “incumbered by any 
lien or mortgage,” except as stated in a warranty contained in the pol- 
icy. 

At the time the appellant bought the automobile, the vendor agreed 
to “give him a man to teach how to drive it,” and John C. Alderhardt, 
the chauffeur furnished by the company, under that agreement brought 
the car to the appellant’s home four or five times, and gave him lessons 
in driving it, and on one of these occasions the appellant directed Alder- 
hardt to bring the automobile to his home on Sunday, January 11, 1920, 
for another lesson. The chauffeur was to bring the automobile from the 
garage of the Colonial Garage & Repair Company, where it had re- 
mained from the time appellant had purchased it from that company. 
The chauffeur came on that day at about 10 o'clock in the morning, and 
was with the plaintiff in the automobile for about two hours, teaching 
him how to operate it. It was then agreed between them that the chauf- 
feur should return with the car at 2 o’clock in the same afternoon. to 
give the appellant a final lesson. Alderhardt did not come at the hour 
named, and the appellant was later told that the car had been wrecked, 
and Alderhardt, the chauffeur, fatally injured in an accident on the An- 
napolis road some time during that afternoon. 


After he learned of the damage to his automobile the plaintiff filed 
with the appellee a claim for the loss he had suffered, on the theory that 
the chauffeur had stolen the car, and that the loss was therefore covered 
by the policy of insurance. The insurance company refused to pay the 
claim, and the plaintiff then instituted this action in the Baltimore city 
court to recover the amount he claimed to be due him under the policy. 
At the close of the plaintiff's case, the jury, under the direction of the 
court, returned a verdict for the defendant, and from the judgment en- 
tered on that verdict this appeal was taken. 

The only question presented by the record for our consideration is 
whether under the facts stated the plaintiff was entitled to recover in that 
suit against the defendant. There were set up three defenses to the ap- 
pellant’s claim; one that the car had not been stolen at all; two that, if 
stolen, the theft was committed by a person in the assured’s employment, 
and three that at the time the policy was issued the appellant did not have 
the legal title to the automobile, and the policy was for that reason void, 
because the appellant had taken it upon the expressed condition that it 
should be “null and void” if his interest in the automobile were other 
than unconditional or sole ownership, or if it was when the policy issued, 
or afterwards became incumbered by any lien or mortgage, except as 
stated in the assured’s warranty, which warranty was that it was “fully 
paid for by him and was not mortgaged or otherwise incumbered,” where- 
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as in fact the legal title to it had been retained by the Colonial Garage 
& Repair Company to insure the payment of the balance of the purchase 
money due on it. 

[1] Because of its relation to the other questions we will first con- 
sider the proposition that Alderhardt was in Ledvinka’s employment. 
There is nothing in the record to sustain the contention that he was so 
employed. It is true the proprietor of the company from which Led- 
vinka bought the car testified that Alderhardt was not in his employ 
on the day in question, but the company had sent him to Ledvinka in ac- 
cordance with its understanding to furnish him a chauffeur to teach how 
to operate the car, which undertaking was a part of the considera- 
tion for the purchase of the car. The mere fact that Ledvinka gave him 
“tips” did not make thee chauffeur his employee any more than would 
the casual tipping of a railway porter by a passenger make the porter 
the passenger’s employee. Alderhardt was intrusted with the car by the 
company, and by it sent to perform a promise it had made, that is, to 
teach the purchaser of the automobile how to drive it, and for the pur- 
poses of this case it must be assumed that Alderhardt was its agent, and 
not in the service or employment of Ledvinka. 

“Service” and “employment” are words commonly and constantly 
used, “and therefore ought to be received as understood in common par- 
lance” (20 C. J. 1245), and when so received are generally associated 
with the idea of selection and compensation. But neither.of those ele- 
ments can be found in the relation between Ledvinka and Alderhardt. 
\lderhardt was selected by the garage company, and if compensated at 
all was compensated by it. The object of his employment was the in- 
struction of Ledvinka, who neither selected nor compensated him for the 
employment. Alderhardt was not therefore either in the service or the 
employment of Ledvinka. McCluskey v. Cromwell, 11 N. Y. 593, 599. 

[2] Assuming then, under the circumstances of this case, that Alder- 
hardt was not in the employment or service of the appellant, the remain- 
ing questions to be considered are whether the policy of insurance upon 
which this action was brought was a valid and subsisting contract at the 
time the loss, of which the appellant complains, occurred, and, if so, 
whether that loss was due to “theft, robbery or pilferage.” 


The uncontradicted, and indeed the only, testimony in the case shows 
that the appellant bought the automobile on December 11, 1919, under a 
contract of conditional sale, under the terms of which the legal title to 
it was to remain in the vendor until the balance of the purchase money 
was paid. This balance consisted of $400, and was evidenced by four 
promissory notes each for one $100, payable in 30, 60, 90, and 120 days 
after date. These payments he made as they became due. In the policy 
of insurance, the term of which was from December 31, 1919, to Decem- 
ber 31, 1920, the assured agreed that the policy should be “null and void” 
if his interest in the property assured were other than “unconditional 
or sole ownership,” or if it were incumbered by any lien or mortgage 
except as stated in “warranty No. 5 or otherwise indorsed” on the pol- 
wy. In “warranty No. 5” it was stated that the automobile was “fully 
paid for by the assured,” and was not mortgaged or otherwise incumbered 
except as follows—no exception.” From the appellant’s own testimony he 
paid the notes given for the installments of the unpaid balance of the 
purchase money “as they matured.” None of them matured, however, 
until after the insurance policy issued, and therefore at the time it issued 
Ledvinka was not the unconditional and sole owner of the car, because 
the vendor held the legal title to it to insure the payment of the balance 
of the purchase money. If the language of the policy has any meaning 
at all, and if the provisions of the contract are to be given any effect, 
in the absence of any testimony tending to show that the warranties and 
representations as to the assured’s interest in the car were made under 
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circumstances from which it could be inferred that they were induced 
by fraud, surprise, or mistake, it follows that the effect of the misrepres- 
entations to which we have referred was to annul and avoid the policy. 
For while there is some conflict in the decisions elsewhere as to whether 
the purchaser of personal property under a conditional contract of sale 
is the sole and unconditional owner thereof (20 L. R. A. [N. S.] 779 
note), there can be no question as to the rule in force in this state, since 
the decision in Westchester Ins. Co. v. Weaver, 70 Md. 542, 17 Atl. 402, 
5 L. R. 478, in which this court said: 

“The sale by Willig & Co. to the plaintiff was a conditional sale, and 
the title did not vest in the plaintiff until all the conditions had been com- 
plied with, and he was not, as the policy expressly required him to be, the 
unconditional owner of it at the time of the insusance. The clause in the 
instrument of sale which requires the plaintiff to pay the full value, in 
case of the destruction by fire, does not affect the question. The terms 
of the policy required him to be the unconditional owner, at the time of 
the insurance, and this, it appears, he was not.” 


And while there is some conflict in the decisions the weight of au- 
thority supports that view. Ballard v. Globe & Rutgers Fire Ins. Co., 
237 Mass. 34, 129 N. E. 290; Springfield F. & M. Ins. Co. v. Chandlee, 41 
App. D. C. 209; 14 R. C. L. 1059; Insurance Co. v. Erickson, 7 Ann. Cas 
499 

[3] But even if it could be assumed that the policy was in force at 
the time the appellant suffered the loss for which he seeks to recover in 
this case, the action could not be maintained, because the record contains 
no evidence to support his contention that his loss was due to the “theft, 
robbery or pilferage” of the automobile referred to. The words “theft,” 
“robbery,” and “pilferage” all describe some form of larceny. ‘“‘Theft” 
is a “popular term for larceny” (Bouvier L. Dict.; Hochheimer’s Cr. 
L. par. 355); “robbery” is larceny from the person, accompanied by vio- 
lence or by putting in fear (1 Leach, 195; Com. v. Humphries. 7 Mass. 
242); while “pilferage’” means stealing (Becket v. Sterrett, 4 Blackt 
[Ind.] 499, 500), or petty larceny (Bouvier L. Dict.). Larceny has been 
detined as the “fraudulent taking and carrying away of a thing without 
claim of right, with the intention of converting it to a use other than that 
of the owner without his consent.” 2 Wharton, Cr. L. 1313 (11th Ed.). 
It is essential to the crime of larceny that there be a fraudulent taking 
from the possession of another, without his consent. Worthington v. 
State, 58 Md. 403, 42 Am. Rep. 338; Canton Bank Co. v. American Bond 
Co., 111 Md. 45, 73 Atl. 684, 18 Ann. Cas. 820; Williams v. Fidelity Co. 
105 Md 490, 66 Atl. 495. 

Applying these principles to the facts before us, we cannot say that 
Alderhardt’s action in driving the car on the Annapolis road on the day 
in question amounted in law to larceny. His possession of it was that of 
a servant, and its possession had been intrusted to him both by the appel- 
lant and the garage company, and it does not appear that he committed 
any fraud in obtaining such possession, and as the general rule is that in 
order to convict of larceny, under such circumstances it is necessary to 
prove a “fraudulent intention on the part of the accused at the time of 
the bailment by which fraud he obtained such special possession” ([11th 
Ed.] Wharton Cr. L. 1418), it follows that his act did not constitute lar- 
ceny. When the appellant dismissed Alderhardt at 12 o’clock, he did not 
tell him to take the car back to the garage, but only told him to return 
with it at 2 o'clock in the afternoon; that is, he left it in Alderhardt’s 
possession, without giving him any directions at all- as to where the car 
was to. be taken or what was to be done with it during that time, but left 
those matters to the discretion of the chauffeur; and, while the chauffeur 
abused the confidence thus placed in him, and used the property intrusted 
to his care for his own pleasure, his conduct, while wrongful and repre- 
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hensible, did not amount in law to larceny, in the absence of any evidence 
tending to show an intention of stealing the car; and, while he acted in a 
reckless and wanton disregard of the appellant’s rights and interests, it 
does not appear that he did so with any expectation of personal gain, or 
that he intended to permanently convert the automobile to his use. 

Under such circumstances, in our opinion, the appellant failed to 
show that the loss of which he complains was due to the “theft, robbery 
or pilferage” of the automobile. Gunn v. Globe & Rutgers F. Ins. Co., 
24 Ga. App. 615, 101 S. E. 691. 

Finding no error in the rulings of the lower court, the judgment ap- 
pealed from will be affirmed. 


Judgment affirmed, with costs to the appellee. 


SKAGGS v. GOTHAM MIN. & MILL. CO. (No. 2941.) 
(Springfield Court of Appeals. Missouri. Dec. 5, 1921.) 


235 Southwestern Reporter, 511. 


INSURANCE —“NO ACTION CLAUSE” IN EMPLOYERS’ LIA- 

BILITY POLICY UPHELD. 

Where an employers’ liability policy contains a clause providing that 
no action shall lie against the insurance company until the insured has paid 
the judgment against it, such clause is valid, and will be upheld; the in- 
justice being for the Legislature or the forethought of insured to remedy. 

(For other cases, see Insurance, Dec. Dig. § 514.) 


Appeal from Circuit Court, Jasper County; Joseph D. Perkins, Judge. 

Action by Kenneth Skaggs against the Gotham Mining & Milling Com- 
pany and the Ocean Accident & Guarantee Company, Limited. Judgment 
in plaintiff’s favor was rendered as against the Milling Company, and the 
Insurance Company was summoned as garnishee. Judgment for the gar- 
nishee was rendered, and on plaintiff’s appeal to the Supreme Court the 
cause was transferred to the Court of Appeals. Affirmed. 


S. W. Bates, of Webb City, and W. R. Robertson, of Joplin, for ap- 
pellant. 
Ray Bond, of Joplin, for respondent. 


Cox, P. J. The plaintiff, Kenneth Skaggs, while in the employ of the 
Gotham Mining & Milling Company, was injured. He brought suit for 
resultant damages and recovered damages for $5,000. On appeal to this 
court that judgment was affirmed. The Ocean Accident & Guarantee 
Company had insured the mining and milling company by what is ger- 
erally known as an employers’ liability policy. The insurance company de- 
fended the damage suit against the mining and milling company by plain- 
tiff and appealed that case without bond. When the judgment was af- 

rmed and became final, the plaintiff, Skaggs, had execution issued on 
his judgment against the mining and milling company and summoned the 
nsurance company. as garnishee. The insurance company answered, de- 
living any indebedness from it to the mining and milling company, the 
judgment debtor. Plaintiff denied the answers of the garnishee. A de- 
murrer to this answer was sustained, and, plaintiff refusing to plead fur- 
r, Judgment went in favor of the garnishee, and plaintiff appealed to 
13——-Vol. LIX, 
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the Supreme Court, alleging that a constitutional question was involved, 
but the Supreme Court held otherwise and transferred the case to this 
court. 


There is but one question involved here, and that is whether under the 
policy a right of action accrued to the insured before the payment of the 
judgment against it. Appellant frankly concedes that, if we are to follow 
the former holdings of the Courts of Appeal in this state, the decision 
must be against him. This policy has the usual “no action clause,” which 
provides that no action shal! lie against the insurance company until the 
insured has paid the judgment against it, and this clause has been uniformly 
upheld by the Courts of Appeal in this state and by the great weight of 
authority elsewhere, and we see no reason to change our holding on that 
question. Most v. Mass. Bonding Co. et al., 196 S. W. 1064; Dunham vy. 
Philadelphia Casualty Co., 179 Mo. App. 558, 565, 162 S. W. 728. 


We fully appreciate the force of the criticism of appellant leveled 
against the practical effect of this form of contract in which he states 
that it merely means that, if the insured is solvent so that a judgment for 
damages covered by the policy can be collected, the insurance company will 
pay, but, if the insured is insolvent so the judgment against it cannot be 
collected, the insurance company will not pay. The remedy for that in- 
justice, and we agree that it is a gross injustice, must come, if at all, 
through the Legislature or by the forethought of the insured, who will 
see before he accepts the policy that it is in fact a liabilitiy policy as dis- 
tinguished from an indemnity policy. As long as the law permits the in- 
demnity policy against loss only and the insured will accept it, the courts 
are powerless to change it. The courts can only enforce contracts as they 
are made and cannot remake them. 

Judgment affirmed. 


Farrington and Bradley, JJ., concur. 


MARCUS v. MANUFACTURERS’ LIABILITY INS. CO. (No. 72.) 
(Court of Errors and Appeals of New Jersey. Nov. 14, 1921.) 


115 Atlantic Reporter, 373. 


(Syllabus by the Court.) 

INSURANCE— WHETHER PROVISION FOR IMMEDIATE NO- 
TICE OF ACCIDENT IN LIABILITY POLICY WAIVED, HELD 
FOR JURY. 

A Workmen’s Compensation and Employer's Liability accident insur- 
ance policy provided for “immediate” written notice to be given of an ac- 
cident. The company may waive this provision; but whether it does or 
not, when different conclusions may fairly be drawn from the evidence, 
then there is a question of fact for the jury, which precludes the trial court 
from entering a nonsuit or directing a verdict in favor of the defendant. 

(I‘or other cases, see Insurance, Dec. Dig. § 668[15].) 

Appeal from Supreme Court. : 

Action by Nathan Marcus, trading, etc., against the Manufacturers’ 


Liability Insurance Company. Judgment for plaintiff, and defendant ap- 
peals. Affirmed. 
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Randolph Perkins, of Jersey City, for appellant. 
Jerome J. Dunn, of Jersey City, for respondent. 


BLACK, J. The only point argued in this case is whether the defendant 
company waived the condition in its policy which provides, upon the oc- 
currence of an accident, the employer shall give “immediate” written no- 
tice thereof, to the company or its duly authorized agent. The suit grew 
out of a workmen’s compensaion and employer's liability policy of acci- 
dent insurance. The policy is dated November 19, 1918. The plaintiff 
sought to recover from the defendant the amount paid for an accident to 
one of its employees. The defendant resisted the payment, on the ground 
that the condition of the policy in reference to notice had not been complied 
with. |The accident occurred on May 29, 1919. The plaintiff did not give 
notice of the accident to the defendant until September 29, 1919, four 
months later. The trial judge submitted the case to the jury on the ques- 
tion of fact as to whether the defendant had waived the breach of this con- 
dition. The jury returned a verdict in favor of the plaintiff, on which the 
judgment was entered. It was the function of the court to determine 
whether there was any evidence in the case from which a waiver may be 
found. It was the function of the jury to determine, from all the evidence 
and legitimate inferences to be drawn therefrom, whether there had been 
a waiver. All that we have to determine is whether there is evidence in 
the case from which the jury may find a waiver. The trial judge charged 
the jury: 

“The words of the defendant as contained in two letters written to 
the plaintiff, one dated November 11, 1919, and the other dated December 
27, 1919, differed from its actions, because on October 18, 1920, at a hearing 
before Deputy Commissioner George J. Jaeger of the New Jersey Work- 
men's Compensation Bureau, Alexander Dembe, an attorney employed in 
the legal department of the Manufacturers’ Liability Insurance Company, 
the defendant, apparently acting for the defendant, took charge of the 
proceedings before the commissioner.” 

The trial judge then clearly charged the jury thus: 

“Between what the defendant wrote in its letters and what it did be- 
fore the commissioner, you are to say which represents the real intent of 
the defendant. If you are satisfied by the greater weight of the evidence, 
that the intent of the defndant was not to vountarily relinquish its known 
right to have this contract ineffective as against it, because no notice was 
given pursuant to its provision, then the defendant is entited to a verdict: 
\ waiver is the voluntary relinquishment of a known right.” 


This is as favorable to the defendant as it could ask. There being a 
conflict in the testimony from which different inferences may be drawn, 
a jury question was presented, thereby pecluding the trial court from en- 
tering a nonsuit or directing a verdict in favor of the defendant. It would 
serve no useful purpose to review the testimony in detail. 


The judgment of the Supreme Court is affirmed. 
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BOYLE v. MANUFACTURERS’ LIABILITY INS. CO. 
(Supreme Court of New Jersey. Nov. 2, 1921.) 


115 Atlantic Reporter, 383. 


1. INSURANCE — JITNEY BUS INSURANCE HELD FOR BENE. 

FIT OF PUBLIC, AND NOT INSURED. 

An indemnity policy on a jitney bus under Act March 17, 1916 (P. 
L. p. 283), is for the benefit of the traveling public, and legal rights or 
equities subsisting between the insured and insurer by reason of any vio- 
lation of the terms of the policy cannot affect the rights of the public 
who claim under its provisions, after such claim has been substantiated 
by a judgment at law. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 


2. INSURANCE — CHANGE OF MOTOR IN JITNEY DID NOT 

RELIEVE INSURER OF LIABILITY TO PUBLIC. 

Violation of indemnity policy upen jitney bus under Act March 17, 
1916 (P. L. p. 283), by changing the motor, did not relieve insurer of lia- 
bility to one injured while a passenger therein. 

(lor other cases, see Insurance, Dec. Dig. § 311[1].) 


Appeal from Court of Common Pleas, Hudson County. 

Action by Sadie Boyle, by next friend, against the Manufacturers’ 
Liability Insurance Company. Judgment for plaintiff, and defendant ap- 
peals. Affirmed. 


Argued June term, 1921, before Trenchard, Bergen, and Minturn, JJ 


Randolph Perkins, of Jersey City, for appellant. 
Douglas D. T. Story and Gross & Gross, all ef Jersey City, for ap- 
rellee. 


MINTURN, J. The defendant company issued its policy of indemnity 
insurance in the sum of $5,000 to Joseph and Frank Petagiro, upon their 
jitney bus, under the provisions of chapter 136, Laws 1916, known as 
the Kates Act. While the policy was in force, and while the bus was 
in operation on Ocean avenue in Jersey City, the plaintiff, while traveling 
therein as a passenger, sustained an injury for which she brought suit 
against the jitney owners, and recovered a judgment for $5,500 in this 
court. Failing to collect the judgment she brought this suit upon the 
policy of indemnity filed by them with the municipality, the defendant 
company being the insurer for $5,000, and obtained a judgment in the 
Hudson common pleas fer that amount, from which judgment this appeal 
was taken. 

[1] The main contention of the defendant was that the origina! en- 
gine or motor in the auto bus had been changed, since the executing of 
the policy, and another motor of a different type substituted therefor 
We think this point is sufficiently answered by the ruling of this court 
in the case of Gillard v. Manufacturers’ Insurance Co., 92 N. J. Law, 
141, 104 Atl. 707, affirmed in the Court of Errors and Appeals in 93 N. 
J. Law, 215, 107 Atl. 446. That adjudication demonstrates that the policy 
of jitney insurance is one of indemnity under the statute for the benetit 
of the traveling public, and that whatever legal rights or equities may 
subsist as between the insured and insurer by reason of any violation of 





Mise. ] Zoob v. American Alliance Ins. Co. 197 


the terms of the policy cannot affect the rights of the public who claim 
under its provisions after such claim has been substantiated by a judgment 
it law. 

|2, 3] The change of the motor in this instance, if it took place as 
‘aimed, did not transform the jitney bus into a vehicle of a different 
character. It still remained the jitney bus to all appearances which was 
covered by the policy so far as the general public were concerned. Its 
doors may have been transposed; its wheels may have been reduced in 
size; its tires of one make may have been changed for those of another 
imake; it may have been painted a different color; but, so far as the pub- 
lic are concerned, it was the same licensed jitney bus, operated in the 
same manner and by the same owner, and substantially and in essence 
the same vehicle which was authorized by public license to do the busi- 
ness of a common carrier upon the public highway. What legal effect, 
if any, such changes in detail may work as between insured and insurer 
can have no legal relation to the obligation which the insurer owes one 
of the traveling public, who may be damaged by the negligence of the 
vehicle while engaged in the designated public use. This construction of 
the policy renders it unnecessary to determine whether or not the defend- 
ant through its agent waived the alleged breach of the conditions of the 
policy incident to a change of motors. There was affirmative evidence to 
that effect, and its weight and credibility were for the jury. Kozloski 
v. Prudential Ins. Co., 113 Atl. 135. 

We have examined the rulings of the trial court relative to the iden- 
tification of the jitney bus, and the dealings and conversations of one of 
the bus owners with an alleged agent of defendant, and find no error 
therein. Nor do we find error in the trial court’s refusals to direct a 
verdict for the defendant upon the ground of the change of the identity 
of the bus, by reason of the change of the motor for the reason already 
stated. Under this view of the law, the charge of the trial court was 
based upon a conception of legal liability upon the part of the defendant 
too favorable, if anything, to the defendant, under the definite adjudica- 
tion in the Gillard Case, as well as under the manifest public policy in- 
herent in the provision of the Kates Act. 

The judgment will therefore be affirmed. 


ZOOB v. AMERICAN ALLIANCE INS. CO. OF NEW YORK. 


(New York Supreme Court, Appellate Term, First Department. Decem- 
ber 13, 1921.) 


191 New York Supplement, 63. 


INSURANCE—PROOF OF MAILING OF PROOF OF LOSS HELD 

TO RAISE ISSUE OF RECEIPT. 

Proof of mailing of proof of loss, together with the presumption of 
receipt presented a question of fact for the determination of the jury as to 
its receipt, although denied by the defendant insurance company. 

(For other cases, see Insurance, Dec. Dig. § 668/14].) 


\ppeal from an Order Setting Aside a Verdict. 

Action by Max Zoob against the American Alliance Insurance Com- 
pany of New York, From an order setting aside a verdict of the jury for 
plaintiff and ordering a new trial, plaintiff appeals. Affirmed. 
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Argued October term, 1921, before Guy, Bijur, and Wagner, JJ. 


Herman Strizver, of New York City, for appellant. 
Abraham M. Pariser, of New York City, for respondent. 


Per CuriAM. The learned court below erred in setting aside the ver- 
dict on the ground that to warrant a finding for the assured “it is not a 
sufficient compliance with the provision of the policy to show that the 
plaintiff deposited the proof of loss in the mail, when its receipt by the 
defendant is denied.” The proof of mailing, if credited together with the 
presumption of receipt on the succeeding day, as against the denial of the 
defendant’s interested witness, presented a question of fact for the deter- 
mination of the jury as to its receipt. However, the court's charge that 
mere mailing was a sufficient compliance with the terms of the policy 
prevents a reinstatement of the verdict and requires a new trial. 

The order is affirmed, with $25 costs to respondent to abide the event. 


ELAM v. SMITHDEAL REALTY & INS. CO. (No. 364.) 
(Supreme Court of North Carolina. Dec. 7, 1921.) 
199 Southeastern Reporter 632. 


1. INSURANCE—BROKER UNDERTAKING TO PROCURE POLI- 
CY COVERING DESIGNATED RISK LIABLE FOR LOSS 
FROM NEGLIGENT DEFAULT. 

Generally, where an insurance agent or broker undertakes to procure 

a policy of insurance for another affording protection against a designated 

risk, he must exercise reasonable care to perform such duty, and, within 

the amount of the proposed policy, he may be held liable for loss properly 
attributable to his negligent default. 
(For other cases, see Insurance, Dec. Dig. § 103.) 


3. INSURANCE — BROKER ASSUMING DUTY OF PROCURING 
POLICY MUST EXERCISE ORDINARY CARE IN PERFORM- 
ANCE THEREOF. 

While an insurance agent or broker is not obligated to assume the duty 
of procuring a policy, without consideration for his promise, he must ex- 
ercise ordinary care in the performance of such duty when assumed; the 
promise to take the policy being a sufficient consideration. 


(For other cases, see Insurance, Dec. Dig. § 103.) 


6 INSURANCE--EVIDENCE IN ACTION FOR BROKER'S FAIL- 
URE TO PROCURE ADEQUATE POLICY HELD TO REQUIRE 
SUBMISSION OF QUESTION OF CONTRIBUTORY NEGLI- 
GENCE. 

In an action against an insurance broker for failure to procure a policy 
insuring plaintiff's automobile against collision, evidence held to requir 
submission of the question whether plaintiff's failure to hold an adequate 
policy was due to his own negligence in not reading his policy and taking 
out one sufficient to protect him. 

(For other cases, see Insurance, Dec. Dig. $ 103.) 
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9, INSURANCE — PLAINTIFF, IF CONTRIBUTORILY NEGLI- 
GENT, CAN RECOVER ONLY NOMINAL DAMAGES FOR 
BROKER’S FAILURE TO PROCURE ADEQUATE POLICY. 

[In an action against an insurance broker for breach of a contract to 
procure a policy covering a designated risk, if plaintiff's failure to have 
an adequate policy was due to his own negligent default in not ascertain- 
ing the defect and procuring another policy, he can recover nominal dam- 
ages only. 

(For other cases, see Insurance, Dec. Dig. § 103.) 


Appeal from Superior Court, Forsyth County; Webb, Judge. 
Action by I. R. Elam against the Smithdeal Realty.& Insurance Com- 
pany. From a judgment of nonsuit, plaintiff appeals. Reversed. 


This action is to recover damages for failure to procure a policy of 
insurance protecting plaintiff’s automobile in case of collision, etc. At the 
close of plaintiff's evidence on motion there was judgment of nonsuit, and 
plaintiff excepted and appealed. 


Parrish & Deal, of Winston-Salem, -for appellant. 
Holton & Holton, Swink & Hutchins, and O. O. Efird, all of Winston- 
Salem, for appellee. 


Hoke, J. There was evidence on the part of plaintiff tending to show 
that on or about March 31, 1919, the plaintiff entered into a contract with 
defendant company, doing business, among other things, as insurance 
agents and brokers, to procure a policy of $5,000 on the car of defendant 
affording protection against damage by fire or collision or other kind of 
accident; that shortly thereafter the said agent came to plaintiff, who was 
at the time presently engaged at his business in a tobacco warehouse and 
told witness he had obtained the policy desired and had left same for 
plaintiff at the garage with the proprietor, who had put the policy in the 
latter’s safe; plaintiff, with a view of then paying the premium, asked for 
the amount and was told by the agent, an officer and one of the owners of 
the defendant company, that plantiff had 60 days in which to pay the pre- 
mium, and it appeared that the premium was paid after the accident and 
after suit was instituted against defendant; that within a week from this 
time, or near that, plaintiff's car in a collision sustained damages to the 
amount of $1,000, and on application or preparation through the same 
agent for adjustment with the insutance company which had issued the 
policy it was ascertained that the policy did not extend to or cover such 
damages. There was evidence to the effect further that during the time 
the policy remained in the safe and before the injury, when plaintiff’s car 
had a near aqcident, but sustained no pecuniary damage, the agent had 
assured plaintiff that in any event plaintiff was protected, as the policy he 
had procured covered risks of that kind, and that on another occasion 
when the owner of another car was about to procure insurance against ac- 
cident and collision through defendant, plaintiff being present, the agent, 
referring to plaintiff, said he had a policy of the kind on the car owned by 
him, and also that, when plaintiff reported the loss and it was found on 
examination that the risk was not covered. the same agent, Mr. Smith- 
deal, expressed his regret, saying: 

“Mr. Elam I misrepresented this to you, and I am just as sorry as you 
are. I thought you were insured.” 

[1] Upon this statement of the facts chiefly pertinent to the inquiry 
we are of opinion that the judgment of nonsuit should be set aside, and 
the cause submitted to the jury. It is very generally held that, where an 
insurance agent or broker undertakes to procure a policy of insurance for 
another affording protection against a designated risk, the law imposes 
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upon him the duty in the exercise of reasonable care to perform the duty 
he has assumed and within the amount of the proposed policy he may be 
held liable for the loss properly attributable to his negligent default. Re- 
vac v. Zima et al., 96 Kan. 752, 153 Pac. 500, reported also in Ann. Cas. 
1918B, 1035; Thomas v. Funkhouser, 91 Ga. 478, 18 S. E. 31; Backus vy. 
Ames, 79 Minn. 145, 81 N. W. 766; Lindsay v. Pettingrew, 5 S. D. 500, 
59 N. W. 726; Criswell v. Riley, 5 Ind. App. 496, 30 N. E. 1101, 32 N. E 
814; Reed Manufacturing Co. v. Wurt, 187 Ill. App. 379; Fellowes v. 
Gordon, 47 Ky. (8 B. Mon.) 415; Mechem on Agency, § 1258. 

[2] In resistance to the appllcation of the principle to the facts of the 
present record, we are cited to a number of authorities to the effect that 
a policy of insurance when issued is considered as expressing the contract 
between the parties and has the effect of shutting off prior or contempo- 
raneous parol inducements and assurances in contravention of the written 
policy. The position in proper instances is very generally recognized and 
has been approved in many cases in this jurisdiction. Clements v. Ins. Co., 
155 N. C. 61, 62, 70 S. E. 1076; Floars v. Ins. Co., 144 N. C. 232, 56 S. E. 
915. But in the instant case the action is not one against the insurance 
company in which plaintiff is seeking to hold it liable for an obligation not 
contained in the written policy, but plaintiff sues the agent and broker for 
negligent failure to perform a duty he had undertaken and assumed as 
agent by which plaintiff has suffered the loss complained of, and in our 
opinion the authorities cited are not opposite to the question presented on 
the record. 

[3] It is further insisted for defendant that no cause of action is dis- 
closed, because there is no consideration given for defendant’s promise, 
but the better considered decisions on the subject are to the effect that, 
while the agent or broker in question was not obligated to assume the duty 
of procuring the policy, when he did so the law imposed upon him the 
duty of performance in the exercise of ordinary care, and as a matter of 
contract it is said in some of the cases on the subject that the trust and 
confidence imposed on him as agent afforded a sufficient consideration for 
the undertaking and carrying out the instructions given. Criswel v. Riley, 
supra. And in Reed v. Wurt, supra, Presiding Justice Baume, delivering 
the opinion, quotes with approval from 1 Joyce on Insurance, § 687, as 
follows: 

“If a person voluntarily, without consideration, and without expecta- 
tion of remuneration or reward, agrees to procure an insurance, and actu- 
ally takes steps in the matter, he is responsible for misfeasance, and if he 
proceeds to effect a policy, and is so negligent and unskilled that no benefit 
is derived therefrom, he is liable, although he was not bound to undertake 
the performance.” 


[4, 5] And it would seem that the promise to take the policy would 
suffice as a consideration. Again it is contended that defendant may not 
be held liable for this loss because of his own negligent default in not as- 
certaining the contents of the policy and having taken out a policy which 
would have afforded him the protection he desired. It is an established 
principle with us subject to some qualifications not pertinent to this inquiry 
that, in case of breach of contract which is definite and entire or tort 
committed, it is incumbent upon the injured party to do what reasonabe 
care and business prudence requires to minimize the loss, and for damages 
thereafter occurring and incident to his own breach of duty no recovery 
should be allowed, the same being regarded.as too remote (Yowmans v. 
Hendersonville, 175 N. C. 574-579, 96 S. E. 45; Hocutt v. Telegraph’ Co., 
147 N. C. 193, 60 S. E. 980: Bowen v. King, 146 N. C. 385, 59 S. E, 1044; 
Railroad v. Hardware Co., 143 N. C. 54, 55 S. E. 422; 8 R. C. L. 442), 
and it is also held with us, in accord with principles very: generally pre- 
vailing, that where a person of mature years of sound mind who can 
read or write signs or accepts a deed or formal contract affecting his 
pecuniary interest, it is his duty to read it, and knowledge of the contents 
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will be imputed to him in case he has negligently failed to do so. -But 
this is subject to the qualification that nothing has been said or done to 
mislead him or to put a man: of reasonable business prudence off his 
suard in the matter. Clements v. Ins. Co., 155 N. C. 61, 62, 70 S. E. 
1076; Floars v. Ins. Co., 144 N. C. 233, 56 S. E. 915. The latter citing 
mong the authorities Bostwick v. Ins. Co., 116 Wis. 392, 89 N. W. 538, 
92 N. W. 246, 67 L. R. A. 705. 

[6] In the present case as it now appears there are facts in evidence 
tending to show that plaintiff had the policy in his possession for some 
little time before the collision, and from reading it he could have ascer- 
tained that it did not afford any protection in case of collision. There 
are facts further to the effect that the policy was not delivered to him 
personally, but at a time when he was busily engaged in a tobacco ware- 
house, and same was left for him with the proprietor of the garage 
where his car was kept, and that several times while the policy was so 
placed and before the collision things were said and done by the agent 
viving assurance that the policy gave the protection contracted for, and 
on application of the principles stated we are of opinion that the cause 
should be submitted to the jury on the question whether the failure to 
hold an adequate policy is due to plaintiff's own negligence in not reading 
his policy and taking out one sufficient to protect him. 

{7, 8] It is ordinarily true that for breaches of duty involved in the 
contract of agency the principal may sue either for breach of contract 
jor faithfulness or in tort for a breach of duty imposed by the same. 31 
Cyc. 1609. Where in a case of this kind the action is for tort, and there 
is a negligent default on the part of plaintiff contributing to the injury, 
this would have the effect of defeating the action. But where the action 
is brought for breach of contract, and that is established, contributory 
negligence is not allowed to defeat the action in toto, but the negligence 
of the claimant contributing to the injury is to be properly considered 
on the issue as to damages. Hale on Damages, p. 68. 

[9] In the present case plaintiff has elected to sue for breach of con- 
tract of agency causing the damages complained of, and, if this should 
be established, the cause will be further considered on the question of 
damages, and, if it is made to appear on the facts as they may be ac- 
cepted by the jury that the failure to have an adequate policy affording 
protection is due to plaintiff's own negligent default in not ascertaining 
the defect in the policy held by him and procuring another, in that event 
damages would be nominal. 

This will be certified that the judgment of nonsuit be set aside, and 
the cause tried by the jury on appropriate issues. 

Reversed. 
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SOUTHERN SURETY CO. v. EQUITABLE SURETY CO. 
(No. 10299.) 
(Supreme Court of Oklahoma. Nov. 22, 1921.) 


202 Pacific Reporter, 295. 


(Syllabus by the Court.) 
1. INSURANCE — DOUBTFUL AGREEMENT WILL BE CON. 

STRUED TO EFFECTUATE INTENTION. 

When the terms of a bond clearly indicate the intention of the 
obligor and obligee that there shall be an indemnity to the latter on ac- 
count of the default of an employee, doubtful terms will be so construed 
as to effectuate rather than to defeat the intention. 


(For other cases, see Insurance, Dec. Dig. § 146[1].) 


2. INSURANCE—SURETY BOND WITH RENEWAL HELD CON- 

TINUOUS CONTRACT. 

On June 1, 1904, the Bankers’ Surety Company executed to the Citi- 
zens’ Savings & Trust Company a bond to protect the latter against de- 
falcations of a certain employee. This bond was kept in force by re- 
newal certificates to March 1, 1912. On June 1, 1912, the Equitable Surety 
Company executed its bond to the Citizens’ Savings & Trust Company, 
and to this bond was attached a rider providing that, after the time had 
expired for making claim against the Bankers’ Surety Company under 
its bond, and if no claim had arisen or been made thereon, to make the 
bond of the Equitable Surety Company commence on the original date of 
the bond of the Bankers’ Surety Company, subject to all the terms and 
conditions of said bond, on April 10, 1913, to be effective from and cov- 
ering a period from March 1, 1913, to March 1, 1914, the Southern Surety 
Company executed its bond to the Citizens’ Savings & Trust Company in 
a like sum, to which was attached a rider, providing that, after the time 
had expired for making claim against the Bankers’ Surety Company, un- 
der its certain bond expiring March 1, 1912, and after the time had ex- 
pired for making claim against the Equitable Surety Company, under its 
bond expiring March 1, 1913, and if no claim had arisen or been made 
thereon to make its obligation under the annexed bond commence on the 
original date of the bond of the Bankers’ Surety Company. On the 7th 
day of May, 1913, the Equitable Surety Company executed to the South- 
ern Surety Company a reinsurance agreement covering the period of one 
year from the Ist of March, 1913, for the sum of $7,500, or one-half of 
any sum or sums the Southern Surety Company would become liable for 
and pay under or by virtue of its bond. The bond of the Southern Surety 
Company and the reinsurance agreement of the Equitable Surety Com- 
pany, by renewal certificates, were kept in force to the time of the death 
of the employee. Held, that the several bonds, the riders attached thereto, 
together with the renewal certificates, constituted one continuous contract 
in determining the liability of the Southern Surety Company under its 
bond. 


(lor other cases, see Insurance, Dec. Dig. § 177.) 


3. INSURANCE — LIABILITY OF REINSURER DEPENDS ON 
TERMS OF REINSURANCE CONTRACT. 
The liability of the reinsurer depends upon the terms of the policy of 
reinsurance, and not upon the question of whether or not the insured 
strictly complied with the provisions of the original policy as to notice 
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of loss, unless’ the reinsurance policy contains a proviso making the giv- 
ing of such notice a condition precedent to liability. 
(For other cases, see Insurance, Dec. Dig. § 685.) 


Appeal from District Court, Bryan County; Jesse M. Hatchett, Judge. 

Action by the Southern Surety Company against the Equitable Surety 
Company. Judgment for defendant, and plaintiff appeals. Reversed and 
remanded. 


O. L. Rider, of Vinita. and Standard & Ennis, of Shawmee, for 
plaintiff in error. 
Utterback & MacDonald, of Durant, for defendant in error. 


SECURITY INS. CO. v. SELLERS-SAMMONS-SIGNOR MOTOR 
co. 
(Court of Civil Appeals of Texas. Fort Worth. July 2, 1921. Rehear- 
ing Denied Oct. 15, 1921.) 


235 Southwestern Reporter, 617. 


2. INSURANCE—APPROPRIATION OF AUTOMOBILE BY PRO- 
SPECTIVE PURCHASER PERMITTED TO DRIVE IT PEND- 
ING COLLECTION OF CHECK HELD “THEFT.” 

Under Pen. Code 1911, art. 1348, defining theft by a bailee where auto- 
mobile dealers permitted a prospective purchaser to take an automobile 
in order that he might learn how to drive it pending the collection of his 
check for the price or the receipt of information by them that it was 
good, his appropriation of the automobile amounted to “theft” within a 
policy insuring the dealers against theft. 

(For other cases. see Insurance, Dec. Dig. § 425.) 

(For other definitions, see Words and Phrases, First and Second 
Series. Theft.) 


3. INSURANCE—BURDEN ON INSURED TO SHOW AUTOMO- 
BILE HAD NOT PASSED OUT OF ITS POSSESSION WHEN 
STOLEN. 

Under a policy insuring automobile dealers against theft and provid- 
ing that the insurance should continue until the property was delivered 
to a purchaser or otherwise passed out of possession of the dealer, the 
burden was on insured to show that an automobile for the theft of which 
recovery was sought had not passed out of its possession within the 
meaning of such provision interpreted in connection with other parts of 
the policy, and construed according to the rules of construction for in- 
surance policies. p 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 


4. INSURANCE — POLICY CONSTRUED FAVORABLY TO IN- 

SURED. 

As the language in an insurance policy is used by the insurer to ex- 
press the terms and conditions upon which it issues the policy, it will be 
strictly construed against it, and liberally in favor of insured, and if the 
words admit of two constructions that one most favorable to the insured 
will be adopted. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 
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5. INSURANCE — LANGUAGE OF POLICY TO BE CONSTRUED 

ACCORDING TO EVIDENT INTENT. 

The language used in an insurance policy must be construed accord- 
ing to the evident intent of the parties, to be derived from the words 
used, the subject-matter to which they relate, and the matters naturally 
or usually incident thereto. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 


6. INSURANCE—LANGUAGE CONSTRUED TO PREVENT FOR- 
FEITURE IF FAIRLY SUSCEPTIBLE OF SUCH CONSTRUC- 
TION. 

Forfeitures are not favored by the law, and, if the language of an 
insurance policy is fairly susceptible of an interpretation which will pre- 
vent a forfeiture, it will be so construed. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


7. INSURANCE — AUTOMOBILE DELIVERED TO PROSPEC- 
TIVE PURCHASER PENDING COLLECTION OF CHECK FOR 
PRICE HELD NOT TO HAVE PASSED OUT OF DEALER’S 
POSSESSION. 

Under a policy insuring automobile dealers against theft, and provid- 
ing that it covered all automobiles owned by insured from time of de- 
livery to it until the property was delivered to a purchaser or otherwise 
passed out of insured’s possession, where the dealer permitted a prospec- 
tive purchaser to take an automobile in order that he might learn to run 
it pending collection of his check for the price or the receipt of informa- 
tion as to whether it was good, the dealer eld not to have parted with 
possession in view of other provisions of policy. 

(For other cases, see Insurance, Dec. Dig. § 177.) 


Appeal from District Court, Taylor County; W. R. Ely, Judge. 

Action by the Sellers-Sammons-Signor Motor Company against the 
Security Insurance Company. From a judgment for plaintiff, defendant 
appeals. Affirmed. 


Etheridge, McCormick & Bromberg, of Dallas, for appellant. 
Wagstaff & Wagstaff, of Abilene, for appellee. 
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\MERICAN CENT. LIFE INS. CO. v. FIRST NAT. BANK OF EN- 
TERPRISE. (4 Div. 911.) 


(Supreme Court of Alabama. Oct. 27, 1921.) 
90 Southern Reporter, 294. 


INSURANCE — LIFE POLICY AVOIDED WHERE INSURED 
AND AGENT BOTH KNEW THAT APPLICATION CON- 
TAINED MISREPRESENTATIONS. 


Where applicant for life insurance has relied upon the agent to in- 
form the insurer of what has been truthfully told him about the char- 
acter of the risk, his rights will be protected, but insurer is not bound 
by statements contained in an application. when not only the agent but 
the insured knows they are untrue and are calculated to deceive and that 
the application is to be forwarded to the insurer. 


(For other cases, see Insurance, Dec. Dig. § 380.) 


Appeal from Circuit Court, Dale County; J. S. Williams, Judge. 

Suit by the First National Bank of Enterpri e against the American 
Central Life Insurance Company. Judgment for plaintiff, and defend- 
ant appeals. Reversed and remanded. 


Woolen, Cox & Welliver. of Indianapolis, Ind., and Riley & Stokes 
and H. L. Martin. all of Ozark, for appellant. 
Sollie & Sollie, of Ozark. for appellee. 


Sayre, J. We state the pleadings and rulings in this cause sum- 
marily, but sufficiently to disclose the fundamental error underlying the 
judgment rendered in the trial court: Plaintiff (appellee) sued on a 
policy of insurance issued by defendant (appellant) on the life of R. L. 
Towles, now deceased, and assigned to plaintiff by the beneficiary, the 
wife of assured. Defendant pleaded that insured in his application for 
the policy, had falsely, and with actual intent to deceive, represented that 
he did not use, and never used. spirits, wines, or malt liquors, in. any 
quantity. For replication to pleas setting up these facts plaintiff replied 
in substance, but assured had disclosed to defendant’s agent, while acting 
for defendant within the scope and purview of his authority the matters 
and things alleged in the pleas, that by reason of such disclosure defend- 
ant had knowledge of said matters and things so communicated ‘to its 
agent, and by accepting assured’s application with such knowledge had 
waived and was estopped to set up said matters and things in avoidance 
of the policy sued on. . The trial court overruled a demurrer to ‘this re- 
plication, and that ruling is now assigned for error. Substantially the 
same question was raised in other ways. Speaking generally, there is no 
doubt of the proposition that, when, in the course of his employment, an 
agent acquires knowledge or receives notice of any fact material to the 
business he is employed to transact, his principal is deemed to have notice 
of such fact. As said by ithe Supreme Court of Michigan in Ketcham 
v. \m. Mut. Acc. Ass’n, 117 Mich. 521, 76 N. W. 5: 

“The courts have always been anxious to take care of the rights of 
the assured when the applicant has relied upon the agent informing the 
company of what has been truthfully told to him about the character 
of the risk; but the courts never have said the company is bound by 

14——Vol. LIX. 
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statements contained in an application, when not only the agent, but the 
assured, knows they are untrue and calculated to deceive, and the appli- 
cation is to be forwarded to the company as ‘he basis of its action.” 

In the editorial note to Mudge v. Supreme Court I. O. F., 14 L. R. 
A. (N. S.) 280 (149 Mich. 467, 112 N. W. 1130, 119 Am. St. Rep. 686), 
it is said that— 

“The courts are almost unanimous in holding that an insurance com- 
pany will not be estopped, merely by the knowledge of its agents who 
negotiated the policy, to set up the falsity of answers in the application, 
if the insured was himself a party to the deception. * * * To so 
hold would put these organizations completely at the.mercy of dishonest 
and unscrupulous agents.” 

Many cases are cited in support of the text, among the rest Triple 
Link Mut. Indemnity Ass’n v. Williams, 121 Ala. 138, 26 South. 19, 77 
Am. St. Rep. 34. In the case last mentioned. this court, in a case where, 
as here, the company’s knowledge or notice was constructive merely, i. 
e., imputed to it, if at all, by reason only of the agent’s knowledge, speak- 
ing through McClellan, C. J., said: 

“McCluskey,” the agent, “in forwarding it.” the application which 
contained a false statement, “was either acting in collusion with Wil- 
liams,” the insured, “to defraud the company—and all authorities concur 
that that is ground for avoiding the policy—or, at the very least, he was 
induced in some way by Williams to get that false statement before the 
company, either for that the fact of its being made caused him to doubt 
his knowledge or the correctness of his previous information on the sub- 
ject, or otherwise, and in any event it would not have come to the com- 
pany, they would not have acted upon it, they would not have been mis- 
led by it had Williams not made the false statement.” 

As we have already stated, in the present case the allegation is of 
actual fraud on the part of the assured, and in this fact we find a just 
and well-established differentiation from those cases in which it has been 
held that an insurance company will not be permitted 'to take advantage 
of an oversight or wrongful act of its own agent, unaffected by fraud, to 
avoid its policy. Union Central Life Ins. Co. v. Robinson, 148 Fed. 358, 
78 C. C. A. 268. 8 L. R. A. (N. S.) 883; Mudge v. Supreme Court I. O. 
F., supra; People’s Fire Ins. Ass’n v. Goyne, 79 Ark. 315, 96 S. W. 365, 
16 L. R. A. (N. S.) 1180, 9 Ann. Cas. 373. 

It results that the judgment must be reversed, and the cause re- 
manded for a new trial in accordance with this opinion. 

Reversed and remanded. 

Anderson, C. J., and Gardner and Miller, JJ... concur. 


——___.— << 


GRISTY v. HUDGENS (PHELPS DODGE CORPORATION, INTER- 
PLEADER). (No. 1930.) 


(Supreme Court of Arizona. Jan. 25, 1922.) 
203 Pacific Reporter, 569. 


2. INSURANCE—ASSOCIATION ONLY CAN QUESTION ELIGI- 
BILITY OF BENEFICIARY DESIGNATED IN CERTIFIC- 
ATE. 

The general rule is that, even where the insured is limited by statute, 
by the common law. or by the charter or laws of the society in his right 
to designate a beneficiary, no one but the association or insurer can ques- 
tion the eligibility of the person named. 


(For other cases, see Insurance, Dec. Dig. § 769.) 
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4. INSURANCE—CONTRACTS ASCERTAINED FROM LAWS OF 
ASSOCIATION, SUBJECT TO LAW OF STATE CREATING, 
AND, IF NOT RESTRICTED, INSURED MAY NAME ANY 
BENEFICIARY. 

A contract entered into by a mutual benefit society with a member 
is executory. and its terms will be ascertained from the certificate in con- 
nection with the society’s rules, subject to the laws of the state creating, 
and, if nothing exists to limit the appointment of a beneficiary, the mem- 
ber may name any person. 


(For other cases, see Insurance, Dec. Dig. § 769.) 


McAlister, J., dissenting. 


Appeal from Superior Court, Cochise County; Albert M. Sames, 
Judge. 

Bill of interpleader by the Phelps Dodge Corporation. in which Alex- 
ina Gristy and Eula Hudgens, guardian, etc., were made parties. From 
judgment for Eula Hudgens, guardian, etc., Alexina Gristy appeals. Af- 
firmed. 


O. Gibson, of Tombstone, for appellant. 
Alexander Murry. of Bisbee, for appellee. 


SOVEREIGN CAMP, W. O. W., v. RICHARDSON (No. 68.) 


(Supreme Court of Arkansas. Dec. 24, 1921. Rehearing Denied Jan. 30, 
1922.) 


236 Southwestern Reporter, 278. 


INSURANCE—ESTOPPEL OF MUTUAL BENEFIT SOCIETY BY 
REPRESENTATIONS OF AGENT TO SET UP FAILURE TO 
PAY ADDITIONAL WAR CLAUSE PREMIUM HELD FOR 
JURY. 


Evidence that the society’s agent, as an inducement to insured to con- 
tract. stated that the war clause. requiring additional premium for in- 
creased risk of military service, had not been enforced, and he did not 
think it would be necessary to enforce it, etc., held sufficient to take to 
the jury the issue of defendant’s estoppel to defend on the ground of in- 
sured’s failure to pay the additional premium. 


(For other cases, see Insurance, Dec. Dig. § 825[1].) 
McCulloch, C. J.. and Smith, J., dissenting. 


Appeal from Circuit Court, Logan County; Jas. Cochran, Judge. 

Action by Winnie May Richardson against the Sovereign Camp. 
Woodmen of the World. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


Thos. E. Helm, of Little Rock, and Evans & Evans, of Booneville, 
for appellant. 


Kincannon & Kincannon, of Booneville, for appellee. 
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SHOUDY v. SHOUDY. (Civ. 4055.) 


(District Court of Appeal, First District, Division 1, California. Nov. 25, 
1921.) 


203 Pacific Reporter, 433. 


2. INSURANCE — DIVORCED WIFE HELD TO HAVE EQUITA- 
BLE INTEREST IN LIFE POLICIES UNDER AGREEMENT. 
Where husband, pending a divorce action agreed with his wife, who 

was a mere volunteer beneficiary in life policies to keep the policies in 

effect “for her as long as she remained single.” her interest as beneficiary 
became changed from that of a mere expectancy. and she acquired an 
equitable interest which could not be divested by the mere act of the in- 
sured in changing the name of the beneficiary, and her equities were su- 
perior to those of one who subsequently leaned money to the insured and 
thereafter married him, after having ceased to press him further for 
the payment of the money upon his assuring her that she was protected 
by his insurance policies; the latter never seeing the policies nor knowing 
anything about the change in the name of the beneficiary. 

(lor other cases, see Insurance, Dec. Dig. § 586.) 


Appeal from Superior Court, City and County of San Francisco, 
George H. Cabaniss, Judge. 

Action by Emma Eldred Mae Shoudy against Julia Shoudy. Judg- 
ment for defendant, and plainuff appeals. Reversed. 


J. R. Gilbert and E. B. Mering, both of San Francisco, for appellant. 


Andrew F. Burke and John R. Tyrrell both of San Francisco, for 
respondent. 


SHOUDY vy. SHOUDY. (Civ. 4056.) 


(District Court of Appeal, First District, Division 1, California. Nov. 30, 
1921.) 


203 Pacific Reporter, 437. 


1. INSURANCE—WIFE HELD NOT TO HAVE VESTED INTER- 

EST IN POLICY. 

Where husband took out policy of life insurance and handed it to his 
wife with the statement that he thought it would be a protection for the 
children and the family in case anyihing went wrong, he did not give the 
wife such a vested interest as would prevent the exercise by him of the 
right reserved to him in the policy to change the beneficiary thereof. 

(For other cases, see Insurance, Dec. Dig. § 586.) 


2. INSURANCE — PAYMENT OF PREMIUMS ON POLICY OF 
HUSBAND FROM COMMUNITY GIVES NO VESTED INTER- 
EST IN WIFE. 

Where husband took out life insurance and made ‘wife beneticiary, 

the fact that the premiums were paid out of the community property did 
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not give the wife a vested interest such as would prevent the exercise 
by the husband of the right reserved to him to change the beneficiary. 
(For other cases, see Insurance, Dec. Dig. § 586.) 


Appeal from Superior Court. City and County of San Francisco 
George H. Cabaniss, Judge. 

Action by Emma Eldred Mae Shoudy against Julia Shoudy. Judg- 
ment for defendant, and plaintiff appeals. Affirmed. 


E. B. Mering and J. R. Gilbert, both of San Francisco, for appellant. 


John R. Tyrrell and Andrew F. Burke, both of San Francisco, for 
respondent. 


ERICKSON v. KNIGHTS OF THE MACCABEES OF THE WORLD. 
(No. 9986.) 


(Supreme Court of Colorado. Jan. 9. 1922.) 
203 Pacific Reporter, 674. 


1. INSURANCE—FALSE ANSWERS TO QUESTIONS IN APPLI- 
CATION WARRANTED TO BE TRUE HELD TO PRECLUDE 
RECOVERY ON BENEFIT CERTIFICATE. 


Falsity of insured’s answers in application for benefit certificate that 
he had not been under the care of a physician during the preceding five 
years, and had never had pneumonia, where answers were warranted by 
the insured to be true, held to preclude recovery on certificate. 


(For other cases, see Insurance, Dec. Dig. § 723[2].) 


2, INSURANCE — TESTIMONY THAT INSURED COULD NOT 
UNDERSTAND OR WRITE ENGLISH HELD INSUFFICIENT 
TO AVOID EF FECT OF MISREPRESENTATIONS IN A P- 
PLICATION. 


In action on benefit certificate, defended on ground of misrepresenta- 
tions in application, testimony that insured could not understand or write 
the English language held not to prove insured was not bound by an- 
swers to questions in application, in the absence of a showing as to what 
took place at the time the application was made and signed. 


(For other cases. see Insurance, Dec. Dig. § 819[2].) 


En Banc. 
Error to District Court. San Miguel County; Thomas J. Black, Judge. 


\ction by Augusta Erickson against the Knights of the Maccabees of 
the World. Judgment for plaintiff giving her insufficient relief, and she 
rings error. Affirmed. 


L. E. Martin, of Telluride, for plaintiff in error. 
George P. Steele, of Denver, for defendant in error. 
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MURPHY v. METROPOLITAN LIFE INS. CO. (No. 2426.) 
(Supreme Court of Georgia. Dec. 15, 1921.) 
110 Southeastern Reporter, 178. 


(Syllabus by the Court.) 
INSURANCE — INSURER UNDER INCONTESTABLE POLICY 
NOT RELEASED BECAUSE INSURED CAME TO HIS 
DEATH AT THE HANDS OF JUSTICE. 


In a suit upon a policy of life insurance containing a provision that 
it shall be incontestable after one year from the date of its issue. except 
for fraud or misstatement of age, where the petition shows that the pol- 
icy was in force for more than one year, and does not show any fraud 
or misstatement of age, but does show that the death of the insured was 
by the hands of justice, the petition is not subject to demurrer on the 
ground that it shows that there is no cause of action, because the fact 
alleged therein that the insured came to his death by the hands of jus- 
tice releases the insurer from the obligation of the contract. and the pay- 
ment of the policy of insurance would be against public policy. 


(For other cases, see Insurance, Dec. Dig. § 400.) 
Beck. P. J., dissenting. 


Certified Question from Court of Appeals. 


Action by Floread Murphy, administratrix against the Metropolitan 
Life Insurance Company. Judgment for defendant. and plaintiff brought 
error to the Court of Appeals, which certified a question to the Supreme 
Court. Question answered. 


The Court of Appeals requested instruction of the Supreme Court 
upon the following question: 


“Where, in a suit upon a policy of life insurance, which contains a 
provision that it shall be incontestable after one year from the date of 
its issue except for fraud or misstatement of age, the petition shows 
that the policy was in force for more than one year, and does not show 
any fraud or misstatement of age, but further shows that the death of 
the insured was by the hands of justice more than one year after the 
policy was issued, is the petition subject to demurrer on the ground that 
the petition shows no cause of action because the fact alleged therein that 
the insured came to his death by the hands of justice, releases the insurer 
from the obligation of its contract, and the payment of the policy would 
be against public policy?” 


T. F. Harrison and John J. Foster, both of Augusta, for plaintiff in 
error. 
C. Henry & R. S. Cohen, of Augusta, for defendant in error. 


PER CURIAM. Question answered. 

All the Justices concur, except Beck, P. J., who dissents, being of the 
opinion that the express provision of section 2500 of the Civil Code, in 
regard to the effect of death of the insured by the hands of justice, re- 
quires a contrary decision. 
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KELLER vy. NORTH AMERICAN LIFE INS. CO. (No. 14231.) 


(Supreme Court of Illinois. Dec. 22, 1921. Rehearing Denied Feb. 10.. 
1922.) 


133 Northeastern Reporter, 726. 


1. INSURANCE—IN ABSENCE OF EXPRESS AGREEMENT PRE- 
MIUM NOTES NOT CONSIDERED ABSOLUTE PAYMENT 
OF PREMIUM. 


In the absence of an express agreement by the insurer to accept pre- 
mium notes as an absolute payment of the premium, such premium can- 
not be considered paid; a mere promise to pay not being an effective pay- 
ment. 


(For other cases, see Insurance, Dec. Dig. § 186[5].) 


2. INSURANCE—EXPRESS AGREEMENT THAT NOTES BE RE- 
CEIVED IN ABSOLUTE PAYMENT OF PREMIUMS HELD 
NOT ESTABLISHED. 


An express agreement by insurer to receive notes in absolute pay- 
ment of premiums was not established by the fact that the premiums 
were paid part in cash and part by notes, and that the notes and receipts 
issued at the time expressly stated that the notes were given in part pay- 
ment of the premiums due. where the notes and receipts further stated 
that the notes were accepted “with the understanding that all claims to 
further insurance * * * shall be forfeited if this note is not paid at 
maturity.” 


(For other cases, see Insurance, Dec. Dig. § 186[5].) 


3. INSURANCE—THAT INSURED PAID PART OF THIRD AN- 
NUAL PREMIUM IN CASH DID NOT GIVE HIM BENEFIT 
OF FULL PAYMENT OF SUCH PREMIUM. 

That insured paid about one-fourth of his third annual premium in 
cash did not give him the benefit of having paid three full years’ pre- 
mium in cash. as respects rights to extended or paid-up insurance. 

(For other cases, see Insurance, Dec. Dig. § 364.) 


4. INSURANCE — WAIVER OF FORFEITURE NOT INFERRED 

FROM RETENTION OF NOTES AFTER MATURITY. 

The mere retention of premium notes after maturity does not fur- 
nish ground for presuming or inferring a waiver of conditions of for- 
feiture on which the notes were given and accepted; such retention being 
consistent with the assertion of forfeiture, since the notes may be held 
merely as evidence of their nonpayment. 

(For other cases, see Insurance, Dec. Dig. § 392[10].) 


5. INSURANCE — PROVISIONS OF PREMIUM NOTES THAT 
POLICIES SHOULD LAPSE IF NOT PAID AT MATURITY 
HELD VALID. 

Laws 1907, p. 367. § 1, par. 3, providing that the policy together with 
the application therefor, a copy of which shall be indorsed upon or at- 
tached to the policy and made a part thereof. shall constitute the entire 
contract. does not render invalid a stipulation in notes given in part pay- 
a of premiums that default in their payment should render the policy 
void. 


(For other cases. see Insurance, Dec. Dig. § 349[3j.) 
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6. INSURANCE — STATUTE PROVIDING THAT POLICY AND 
APPLICATION ATTACHED SHALL CONSTITUTE ENTIRE 
CONTRACT DOES NOT REQUIRE THAT LAPSED POLICY 
BE REINSTATED ON CONDITIONS UNDER WHICH ORIG- 
INALLY ISSUED. 

Laws 1907, p. 367, § 1, par. 3, requiring that the policy, together with 
the application thereto attached, shall constitute the entire contract, does 
not require, on reinstatement of a policy lapsed for nonpayment of pre- 
miums, that it be put back in force on the conditions under which it was 
originally issued, and the parties may agree to extend the time for the 
payment of the premium and set forward the time of forfeiture for non- 
payment thereof on payment of part of the premium in cash and execu- 
tion of notes for the balance. 


(For other cases, see Insurance, Dec. Dig. 


























§ 365{1].) 





Appeal from the First Branch Appellate Court, First District, on 
Error to Circuit Court, Cook County; Oscar E. Heard, Judge. 


Action by Lillian H. Keller, administratrix of Rudolph C. Keller, 
deceased. against the North American Life Insurance Company. Irom a 
judgment for plaintiff for a less amount than demanded, she brought 
error to the Appellate Court, and defendant brougl.t cross-error. ‘The 
Appellate Court affirmed (221 Ill. App. 81), and allowed a certificate of 
importance, pursuant to which appeal is taken. Judgments of the circuit 
and Appellate Courts, reversed. 







Schuyler & Weinfeld, of Chicago (Carl J. Appell, of Chicago, of 
counsel). for appellant. 


Thomas E. Rooney and Ferdinand Goss, both of Chicago, for appel- 










THOMPSON, J. December 30, 1911, the North American Life Insur- 


ance Company, appellee, issued two policies for $50,000 each on the life 
of Rudolph C. Keller. in which Keller's estate was named as the benefi- 
ciary. December 30, 1912, Keller failed to pay the second annual pre- 
mium, and the policies subsequently lapsed. February 19, 1913, Keller 
made application for reinstatement, and at the same time requested that 
one of the policies be canceled, and that two new policies be issued in lieu 
thereof, one for $30.000, naming Keller's estate as the beneficiary, and 
the other for $20,000, naming Eleanor Delaney (now Eleanor Chapman) 
as beneficiary. Both requests were granted. The latter policy was before 
us in Chapman v. North American Life Ins. Co., 292 Ill. 179, 126 N. E. 
732, but none of the questions involved here were then considered or de- 
cided. At the time of this reinstatement Keller paid the premium due 
on each of the policies for the half year ending June 30, 1913. At the 
end of this period he again failed to pay the premium due. and the pol- 
icies subsequently lapsed. July 8, 1913, Keller filed a second application 
for reinstatement, which was granted, and the premiums were paid to 
December 30, 1913. On the last-named date there were due on the poli- 
cies payable to the estate of Keller premiums amounting to $1,581.61 for 
the year 1914. These premiums were not paid and the policies in due 
course lapsed. February 25, 1914. Keller made the third application for 
reinstatement, which was allowed, and the premiums for the year were 
paid by cash and notes, as follows: 
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Annual Pd. in Pd. by 
___ Prem. _ Case __ Note. 


$988.50 $248.50 $740.00 
$593.10 $149.10 $444.00 


$1,581.60 $397.60 $1,184.00 


The note given in part payment of the premium due on the $50,000 
policy reads: 


“Due 6/30/14. Pol. No. 18098. 
“Dec. 30, 1913.—$740 

“Six months after date I promise to pay to the North American Life 
Insurance Company of Chicago seven hundred forty and no/100, value 
received, with interest at the rate of five per cent. per annum, at 1702 
North American bldg., Chicago, Illinois. 

“It is agreed that this note is given in part payment of premium due 
12/30/1913 on policy No. 18098, with the understanding that all claims 
to further insurance. and all benefits whatever which payment in cash of 
said premium would have secured, shall become immediately void and 
forfeited to said company if this note is not paid at maturity. 

“R. C. Keller.” 

The receipt issued by the company reads: 

“Received from owner of policy No. 18098 $248.50 in cash and a 
promissory note for the balance of the annual payment due thereon Dec- 
ember 30, 1913, subject to the following agreement: 

“It is agreed that this receipt is given and accepted with the under- 
standing that all claims to further insurance. and all benefits whatever 
which payment in cash of said premium would have secured shall become 
immediately void and be forfeited to said company if the promissory 
note or notes given in payment for the premium due as above be not paid 
at maturity. 

“$740.00. Due June 30, 1914. 

“J. H. McNamara, President. 

“Countersigned Feb. 25, 1914. 

“R. G. Messinger, Cashier.” 


The note and receipt referring to the $30,000 policy are exactly the 
same except as to policy number and amount. April 7. 1914, Keller had 
the $30,000 policy changed to one for $20,000 and one for $10,000, both 
payable to his estate. About 10 days before the premium notes were due 
the company notified Keller in writing that they would be due June 30, 
1914. The notes were not paid and were produced by the company on the 
trial. May 15, 1915, Keller died. The last payment made to the com- 
pany was the one made by Keller at the time of his third reinstatement, 
lebruary 25, 1914. So far as the record shows. there was no communica- 
tion or further transaction between Keller and the company after June 
20, 1914. Lillian H. Keller, widow of the insured, was appointed admin- 
istratrix of his estate, and brought suit for $80,000 and interest on the 
three policies payable to his estate. 

\ppellant claims that the third year’s premiums were paid by the 
cash and notes given -the company February 25, 1914, and that the provi- 
sion in the notes and receipts that the policy would become void if the 
notes were not paid at maturity was not binding because of certain provi- 
sions of “An act relating to the transaction of the business of life insur- 
ance in the state of Illinois, and regulating the conditions and provisions 
of policies of life insurance companies. organized under the laws of this 
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state, or doing business herein,” approved May 20, 1907, and in force 
January 1, 1908. Laws of 1907, pp. 367-370. The first provision on which 
appellant relies is that contained in paragraph 3 of section 1 of the act 
which provides “that the policy, together with the application therefor, a 
copy of which application shall be indorsed upon or attached to the pol- 
icy and made a part thereof, shall constitute the entire contract between 
the parties”; and the second provision on which she relies are those con- 
tained in paragraph 6 of the same section. which provides that the pol- 
icy issued by the company must make provision “that after three full 
years premiums have been paid, the company, at any time, while the pol- 
icy is in force, will loan, on the execution of a proper note or loan agree- 
ment by the insured and on proper assignment and delivery of the policy 
and on the sole security thereof,” any sum of money less than the re- 
serve at the end of the current policy year on the policy, and on the divi- 
dend additions thereto, if any, on certain conditions not here important, 
and which provides further that “no condition other than as herein pro- 
vided shall be exacted as a prerequisite to any such loan”; and also the 
provisions of paragraph 7 of the same section, which provides that the 
policy shall contain provisions “that in the event of default in premium 
payments, after premium shall have been paid for three years, the in- 
sured shall be entitled to a stipulated form of insurance, the net value of 
which shall be at least equal to the reserve at the date of default on the 
policy and on dividend additions thereto, if any,” less a specified per- 
centage; and also the provisions of paragraph 4 of section 2 of the act, 
which provides that no policv of insurance shall contain “‘a provision for 
forfeiture of the policy for failure to repay any loan on the policy, or to 
pay interest on such loan while the total indebtedness on the policy is 
less than the loan value thereof.” 

The policies in question conform to these requirements of the statute. 
They provide that cash loans will be granted on the sole security of the 
policy and proper assignment of the same at any time while the policy is 
in force, “after premiums have been paid in cash for three full years,” 
for a sum specified in the policy, at the rate of 5 per cent. per annum. 
The policies contain a table of loan and surrender values. They pro- 
vide that after the policy has been in force and the premiums have been 
paid in cash for three full years the policies will be extended for a term 
of two years and four months at their full face value if there be no in- 
debtedness to the company, and at a less value if there be indebtedness, 
or indorsed for paid-up life insurance for $4,320, or will have a cash sur- 
render or loan value of $1,520. They provide further that after premiums 
shall have been paid in cash for three full years, if any subsequent pre- 
mium is not paid within one month after the day when due, and if the 
policy is not surrendered for its cash surrender value or indorsed tor 
paid-up life insurance, the insurance will be automatically extended as 
nonparticipating paid-up term insurance for certain periods and on cer- 
tain .conditions specified 

\ppellant’s contention therefore amounts to this: The acceptance 
by the company of the cash and the notes at the time of the third re- 
instatement constituted a payment of the third year’s premium, and when 
the fourth year’s premium was not paid the automatic extended insur- 
ance clause of the policy became ecperative, and the policies, not being 
surrendered for their cash surrender value nor indorsed for paid-up in- 
surance, were by their own terms automatically extended for a term of 
two years and four months at their full face value of $80,000, and, Keller 
having died during the term, appellant was entitled to recover this amount 
with interest, less the indebtedness represented by the notes, or a total 
sum of $93,935.52. - 

Appellee contends: First, that failure to pay the notes June 30. 
1914, caused the policies to lapse, as plainly provided in the notes and 
receipts, and that there was thereafter no liability under the policies; and, 
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second, that if there was any liability under the policies, then, under the 
plain provisions of the automatic extended insurance clause, the indebted- 
ness represented by the notes should be first deducted from the cash sur- 
render value, and the difference then applied to the purchase of term in- 
surance for a period of two years and four months, which would in this 
case amount to $14,568.40. 

The circuit court of Cook county held that the policies were in force, 
and that the amount due under the automatic extended insurance clause 
of the policies was $14,568.40, with interest, and gave judgment in favor 
of appellant for $17,378.77. Appellant sued a writ of error out of the 
Appellate Court for the First District and presented her contentions by 
proper assignment of errors. Appellee assigned cross-errors, which pre- 
sented its contentions. The Appellate Court affirmed the judgment of the 
circuit court and allowed a certificate of importance, pursuant to which 
this appeal is prosecuted. All the questions presented in the courts below 
are presented by assignments of errors and cross-errors. 

[1] The first and most important question is: Were the policies in 
force when the insured died? At the outset we find the law reasonably 
well settled that a note given by a debtor for a precedent debt will not be 
held to extinguish the debt in the absence an agreement to that effect, 
but will be considered as conditional payment or as collateral security or 
as an acknowledgment or memorandum of the amount ascertained to be 
due. The doctrine proceeds on the obvious ground that nothing can be 
justly considered as payment in fact but that which is in truth such un- 
less something else is expressly agreed to be received in its place. That 
a mere promise to pay cannot of itself be regarded as an effective pay- 
ment is manifest. 21 R. C. L. 70; Walsh v. Lennon, 98 Ill. 27, 38 Am. 
Rep. 75, Belleville Savings Bank v. Bornman, 124 Ill. 200, 16 N. E. 210. 


In Heartt v. Rhodes, 66 Ill. 351. Story on Promissory Notes is quoted, 
as follows: 


“In general, by our law, unless otherwise specially agreed, the tak- 
ing of a promissory note for a pre-existing debt or a contemporaneous 
consideration is treated prima facie as a conditional payment only—that 
is, as payment only if it is duly paid at maturity.” 

In the absence of an express agreement by the company to accept the 
notes in question as an absolute payment of the premium, the premiums 
cannot be considered paid. 


[2] Appellant contends that. since the premiums were paid part in 
cash and part by notes, and since the notes and the receipts issued at the 
time the notes were given both expressly state that the notes were given 
in part payment of the premium due, an express agreement to receive the 
notes as absolute payment of the premiums is established. This conten- 
tion is not sound, because the notes and the receipts both state in the 
same sentence in which it is said that the note is given in part payment 
of the premium due that the notes are accepted by the company “with the 
understanding that all claims to further insurance, and all benefits what- 
ever which payment in cash of said premium would have secured, shall 
become immediately void and be forfeited to said company if this note 
is not paid at maturity.” 

[3] It is elementary that the entire instrument in question must he 
considered in determining the agreement between the parties to the in- 
strument. When these notes were made the policies had lapsed and the 
notes were given in connection with an application for reinstatement, and 
in determining the agreement of the parties at this time the application 
for reinstatement, the notes and the insurance contract must be con- 
strued together. When the parties met to make this new contract only 
two full years’ premiums had been paid, and the policy had no loan, cash 
surrender, extended insurance, term insurance, or other value whatever. 
The policies, in conformity with our statutes, provide that these values 
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shall not attach to the policy until three full years’ premiums have been 
paid in cash. Keller was not entitled to a loan on the policy. Strictly 
speaking, the company was bound to give him no consideration whatever, 
and whatever indulgence the company granted him was voluntary on its 
part. It accepted the cash and the notes in payment of the third year’s 
premium upon the express terms and conditions mentioned in the notes and 
receipts. By the plain terms of these instruments they were accepted in 
part payment conditionally on their being paid at maturity, and, if not 
so paid, all claims to further insurance, and all benefits whatever which 
payment in cash would have secured, were forfeited and the policies be- 
came void. The fact that Keller paid $397.60 in cash, which was about 
one-fourth of the total premium due, did not give him the benefit of hav- 
ing paid three full years’ premiums in cash. The company was not bound 
to reinstate the policies until Keller complied with the provisions of the 
policies for reinstatement and paid in cash the premiums due. At his 
request it could permit him to pay the annual premium in quarterly or 
semiannual installments. While the instruments before us do not show a 
division of premium, it amounts to a payment of the first quarter in cash 
and the conditional payment of the last three quarters by note, provided 
the note was actually paid at the end of the second quarter. The com- 
pany had indulged Keller’s delinquency at every premium-paying date, 
and, unless the statute forbids the indulgence here extended to Keller, we 
see no sound reason for holding that the terms and conditions were not 
fair and reasonable. 

In lowa Life Ins. Co. v. Lewis, 187 U. S. 335, 23 Sup. Ct. 126, 47 L. 
Ed. 204, the court had before it a question similar to the question we are 
considering and the contention in that case was that the contract by the 
terms of the policy was wholly included in the policy and the applica- 
tion thereto attached. In discussing this question the court said: 

“The delivery of a policy of insurance and the payment of the pre- 
mium are reciprocal or concurrent considerations. Necessarily, therefore, 
the payment of the premium can be exacted simultaneously with the de- 
livery of the policy. Of course, such payment can be waived and a note 
—the credit of the assured—accepted, either absolutely or upon condi- 
tions. And we do not see how it can make any difference where the con- 
ditions are expressed—whether in the policy. in the note or in the receipt 
given for the premium, or whether on the face of the latter or on its 
back. The agreements of parties may be expressed in many papers.” 

It was further held in that case that the policy of life insurance was 
forfeited, without any affirmative action on the part of the insurance 
company, by the failure to pay at maturity the note given for the pay- 
ment of the premium, which was accepted on the condition that if not 
paid at maturity the policy would cease and determine. 


In Ressler v. Fidelity Mutual Life Ins. Co., 110 Tenn. 411, 75 S. W. 
735, the court had before it a case like the one at bar. In the discus- 
sion it was said: 

“Promptness in the payment of premiums is essential to the success 
of an insuranee company. To the fund derived from premiums the com- 
pany must look to meet expenses incurred in its operation and to the 
creation of a reserve to be held for payment of losses when they occur. 
No company could remain long solvent. if the rights of the policy holder 
were preserved for him notwithsanding his delinquency, and the insurer be 
left to recover the premium due, through the tedious process of the 
courts, with the risk of encountering an insolvent debtor after judgment. 
To enforce promptness, clauses of forfeiture. under some form or other, 
are usually found in contracts of insurance; and these clauses are en- 
forced by the courts, unless in some way waived by the insurer. As was 
said in Klein v. New York Ins. Co., 104 U. S. 88, 26 L. Ed. 662: ‘If the 


assured can neglect payment at maturity, and yet suffer no loss for for- 
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feiture, premiums will not be punctually paid. * * * The provision, 
therefore, for the release of the company from liability on a failure of 
the insured to pay the premiums when due, is of the very essence and sub- 
stance of the contract of life insurance. To hold the company to its pro- 
mise to pay the insurance, notwithstanding the default of the assured in 
making the payment of the premium, is to destroy the very substance of 
the contract.’” 

[4]. In construing the writings before us we must place ourselves in 
the position of the parties at the time the reinstatement contract was 
made. We have Keller saying to the company that he is unable to pay 
his premiums promptly, but that he desires the indulgence of the com- 
pany in order to save his insurance, and we have the company replying 
that such indulgence will be given and his notes will be accepted in part 
payment of the premium, on the express condition, however, that a for- 
feiture will be declared if the notes are not paid at maturity. Thereupon 
netes are executed containing the condition, and a receipt is given Keller 
calling his attention to the necessity of strict compliance with the re- 
quirement to pay the notes at maturity in order to avoid forfeiture of his 
policy. Such an arrangement amounts to just this: The company had 
the right to declare the policies forfeited for nonpayment of premiums 
due. but in consideration of Keller’s payment of part of the premium in 
cash and of his agreement to pay the remainder of the premium the com- 
pany waived its right to declare a forfeiture and agreed to keep the poli- 
cies alive for an additional six months. At the end of this time the in- 
sured had not kept his part of the agreement and the policies lapsed. If 
the contention of appellant were tenable, there would be no reason, save 
a sense of moral obligation, for the payment of any premiums on insur- 
ance policies after the ene payment by which the issuance of a policy had 
been secured. It is true, as suggested by appellant, that courts are prone 
to construe life insurance policies favorably to the insured, but we are 
aware of no case in which the court has gone to the length of making a 
contract by judicial construction which the insured did not see fit or was 
not able to make in his lifetime. That the payment of premiums by the 
insured is a condition precedent to or at least concurrent with the as- 
suming of any obligation by an insurance company under terms as are 
embodied in the policies before us seems beyond question. The mere re- 
tention of the notes after maturity does not furnish ground for presuming 
or inferring a waiver of the conditions upon which the notes were given 
and accepted. Such retention is consistent with the assertion of forfei- 
ture, since the notes may be held by the insurer merely as evidence of 
their non-payment. 


[5] Appellant contends that the authorities hereinbefore cited are not 
applicable because the statute of this state forbids any writing not at- 
tached to the policy of insurance from being considered as a part of 
the insurance contract. In Fidelity Mutual Life Ins. Co. v. Price, 117 
Ky. 25. 77 S. W. 384, the court had before it a case similar to the one 
at bar, and it held that the Kentucky statute, which requires the full con- 
tract of insurance to be embodied in the policy, did not render invalid 
a stipulation in a note given for a premium that default in payment of 
the note should render the policy void. [In the discussion it is said: 


“The statute referred to, among other things, provides that no in- 
surance company ‘shall make any contract of insurance or agreement as 
to such contract other than is plainly expressed in the policy issued 
thereon” Ky. Stat. 1899, § 656. This clause evidently is not applicable 
to the facts of this case. It relates to the time the policy was issued. If 
it had the effect, as contended by counsel, that the note was void, and like- 
Wise its provisions. because it was not attached to the policy, the appel- 
lee could not get any benefit from the execution of the note If it 
Was void because it was not attached to the policy, its terms would not 
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be binding on either party. The logic of counsel’s position would be that 
as there was no valid agreement between the parties as to the extension 
of time for the payment of the premium, the policy was forfeited on the 
20th of November, 1900, and the insured was never relieved from the 
forfeiture. If the contract was void, then the court would not uphold the 
part that was beneficial to the insured, to wit, the extension of time for 
the exercise of the right to forfeiture, and deny the company the right to 
insist upon the forfeiture upon the failure to perform that part of the 
contract which induced the company to extend the time for declaring the 
forfeiture.” 

A case on all fours with the case at bar was before the Supreme 
Court of Oregon in French v. Columbia Life & Trust Co., 80 Or. 412. 
156 Pac. 1042, Ann. Cas. 1918D, 484, and every contention of appellant is 
answered in the opinion filed in that case. The statute of Oregon pro- 
vides that no life insurance company shall make any contract of insur- 
ance in Oregon other than as plainly expressed in the policy issued there- 
on. In discussing the question whether the premium notes, which con- 
tained a forfeiture clause similar to the one in the case at bar, could be 
considered as a part of the contract, the court said: 

“It is conceded that both policies would have lapsed if the insured 
had not executed the two notes in 1913; and therefore, if plaintiff can 
recover at all, that right exists only because the notes were executed. 
Elizabeth French must stand upon the notes or fall with them. * * * 
If the stipulations for the termination of the policies appearing in the 
notes violates section 4632. L. O. L., then the instruments are invalidated 
in their entirety, especially when it appears on the fact of the writings 
that those stipulations are of the very essence of the instruments. If the 
statute bans the stipulation for the lapsing of the policy because the stipu- 
lation is not attached to and made a part of the policy itself, then the 
whole note becomes lifeless, and the plaintiff cannot recover. Although 
a situation might arise where the court would enforce a contract made in 
violation of a statute, * * * still, under the circumstances presented 
here, there is no force in the argument that the court should cleanse the 
note by removing the impurities with the judicial knife and then vouch 
for the success of the operation by declaring that life remains in the 
mutilated remnant.” 

The court held that the policies lapsed for failure to pay the notes at 
maturity. 

[6] Appellant contends that, since on 1einstatement the old policy is 
put back in force (Monahan v. Fidelity Mutual Life Ins. Co., 242 Ill. 
488, 90 N. E. 213. 134 Am. St. Rep. 337), it cannot be put back in force 
except upon the conditions under which it was originally issued. The 
statute makes no such requirement. It requires that no policy shall be 
issued except that it contain a provision that the policy, together with the 
application thereto attached, shall constitute the entire contract between 
the parties. It does not follow that, where the insured permits the policy 
to lapse, the parties may not agree to extend the time for the payment 
of the premium and set forward the time of forfeiture. To give the 
statute this construction would prevent the insured from securing 1n- 
dulgence from the company, and the practical result would be to deprive 
persons in Keller's position of the privilege of reinstating the policy. 
Keller was undoubtedly unable to pay the full amount due in cash, and 
the company could not be expected to reinstate his policy and set forward 
the time of forfeiture on a mere unconditional promise to pay at some 
time in the future. To sustain the contentions of appellant would be to 
defeat one of the purposes of our statutes on insurance. These statutes 
declare a principle of public policy regulating all life insurance and put- 
ting that business on a sound financial basis. It is in the interest of the 
general public in that the statute aims to guarantee the policy holder sound 
insurance. The statute was intended as a shield, and not as a sword 
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It was intended to protect the frugal policy holder who pays his pre- 
miums in cash, and not to compel insurance companies to carry risks 
where premiums are paid in worthless notes. By the collection of pre- 
miums alone can any insurance institution expect to pay its obligations 
or do business at all without impairment of its capital and ultimate in- 
solvency. If would-be beneficiaries can force upon an insurance com- 
pany dishonored paper as payment, or if the company may be permitted 
to accept such a substitute, all other policies it has issued will be im- 
paired. 

Shorn of unnecessary verbiage and legal niceties appellant's conten- 
tion amounts simply to this: Keller, by placing his signature on the pre- 
mium notes, unconditionally paid the third year’s premiums on the poli- 
cies, thereby giving them a loan value of $1,520, and then borrowed about 
$1,200 on the policies to pay the principal and interest of these notes, 
thereby securing under the automatic extended insurance clause $80.000 
of insurance for two years and four months. That the contention is un- 
sound and fallacious admits of no argument. To sustain the contention 
is.to reach, by arguing in a circle, a conclusion that could not be reached 
by proceeding in a straight line. It is as illogical as to contend that one 
can lift himself over a fence by his own boot-straps. As we have said, 
the policy had lapsed and had no loan value; so Keller could not borrow 
on the policy. Three full years’ premiums had not been paid, and so the 
provisions of paragraphs 6 and 7 of section 1 of the act under considera- 
tion did not apply. The provisions of paragraph 4 of section 2 of the 
act did not apply because no loan was made on the the policy. To sustain 
appellant’s contention is to give Keller’s estate all the benefits and relieve 
it of the burdens growing out of the reinstatement agreement. It makes 
the company furnish the money out of the loan value of the policy with 
which to pay the note that Keller gave it to create the loan value. By 
this operation the note provided the means with which to pay itself, and 
secured, in addition thereto, $80,000 of insurance, to place such a con- 
struction on the transaction occurring at the time of the reinstatement 
would be to defraud the company of its property. As it was. the result 
of the transaction was strongly in favor of Keller. By paying one-fourth 
of the premium in cash and giving his notes for the remainder he secured 
protection to the amount of $80,000 for six months, and if he had died 
within the period ending June 30, 1914, the company would have been 
liable to his estate for the full face value of the policies, less the indebted- 
ness, if any, on the unpaid premium notes. His estate has, therefore, 
had protection to the amount of $80,000, for three months for nothing, 
and is entitled to nothing more. 

It follows from what we have said that the policies were not in force 
at the time of the death of Rudolph C. Keller. The judgments of the 
circuit and Appellate Courts are therefore reversed. 


Judgment reversed. 
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MODERN WOODMEN OF AMERICA y. ALLIN et at, 


INGALLS et at. vy. ALLIN. (No. 14173.) 


(Supreme Court of Illinois. Dec. 22, 1921. Rehearing Denied Feb. 10, 
1922.) 


133 Northeastern Reporter, 677. 


1. INSURANCE—WHERE BENEFICIARIES ARE NAMED AS A 
CLASS, PERSONS ANSWERING DESCRIPTION OF CLASS 
AT ASSURED’S DEATH ARE BENEFICIARIES. 

Where a benetit certificate provided that the benefit should be paid 
at assured’s death to “wife and children,” persons answering the descrip- 
tion of the class designated at the time of assured’s death are the bene- 
ficiaries, and assured’s surviving secend wife is a beneficiary, although the 
certificate was issued during the life of assured’s first wife. 

(For other cases, see Insurance, Dec. Dig. § 773.) 


2. INSURANCE—BENEFICIARY PAYING PREMIUMS HAS LIEN 

ON FUND. 

Where one of the beneficiaries of a benefit fund has paid dues on the 
certificate to keep it in force, such beneficiary is entitled to an equitable 
lien on the fund for the amount paid, which sum should be deducted be- 
fore distribution is made. 

(For cther cases, sce Insurance, Dec. Dig. § 793.) 


Appeal from Appellate Court, First District, on Appeal from Circuit 
Court, Cook County; Kickham Scanlan, Judge. 

Bill of interpleader by the Modern Woodmen of America against 
Clara S. Allin, wife of Richard H. Allin, deceased, and others, and Flor- 
ence A. Ingalls and children of deceased. Decree for the latter reversed 
in part by Appellate Court (221 Ill. App. 203), und appeal by them 
granted by- leave on certificate of importance. Affirmed. 


Elliott R. Goldsmith, of Chicago, for appellants. 
Samuel Grossman and Lewis F. Baker, both of Chicago, for appellee. 


FARMER, J. The Modern Woodmen of America filed its bill of inter- 
pleader in the circuit court of Cook county to have determined conflicting 
claims to a benefit fund cf $3,000 under a benefit certificate issued to 
Richard H. Allin in 1887, whereby the society agreed to pay to the 
wife and children of the member, at his death, $3,000. The benefit certi- 
ficate read, a benefit fund not to exceed $3,000 should “be paid at his [the 
member's] death to wife and children.” At the time the certificate was 
issued, in 1887, Allin was married and had four children. His wife's 
name was Arabella M. Allin. Twenty years afterwards, in 1907, Arabella 
M. died, leaving her husband and their four children surviving. Allin 
married again, his second wife’s name being Clara S. Allin. No children 
were born of this marriage. Allin died in December, 1918, leaving sur- 
viving him his widow, Clara M., and the four children of his first wite, 
and a dispute arose as to who was entitled to the fund. No change in 
the name of the beneficiaries had ever been made, and the widow claimed 
an equal interest in the fund with the children of deceased, and also re- 
imbursement of the amount of $320 she had paid of her own money in 
dues on the certificate to keep it in force. The children disputed the va- 
lidity of her claim, which caused the society to file its bill of interpleader 
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The widow and children filed answers, setting up their claims to the fund. 
The society paid the money into court and was dismissed out of the suit. 
The issues made by the widow and children were referred to a master 
in chancery to take testimony and report his conclusions. The master re- 
ported recommending a decree awarding the entire fund to the children 
of the deceased member. The court entered a decree as recommended by 
the master, awarding the entire fund to the four children after deducting 
the costs of the litigation. The widow prosecuted an appeal to the Ap- 
pellate Court, and that court reversed the decree of the circuit court. 
The Appellate Court held the widow was entitled to $320 dues paid by 
her to keep the certificate in force, and the remainder of the fund was 
divided in five equal shares among her and the children. That court re- 
versed the decree and remanded the case, with directicns to enter a de- 
cree accordingly. <A certificate of importance was granted, and the child- 
ren have prosecuted an appeal to this court. 

[1] The first and principal question involved is whether the word 
“wife,” as employed in the benefit certificate, means only the person who 
sustained that relation to the member when the certificate was issued, in 
1887, or whether it means the person who sustained that relation at the 
time of his death. The benefit certificate reads that Richard H. Allin 
has become a member of the order and while in good standing is entitled 
to participate in the benefit fund to an amount not exceeding $3,000, 
“which shall be paid at his death to wife and children,” subject to the 
conditions named on the back of the certificate and the society's funda- 
mental laws. At the time the certificate was issued the laws of the so- 
ciety provided they might be amended at a regular or special meeting by 
a two-thirds vote. The laws in force at-the time of the death of Arabella 
M. Allin, the first wife, provided that, if a beneficiary died before the 
death of the member, upon a failure to designate another beneficiary the 
benefits “shall be payable to the other surviving beneficiaries, if any 
there be, or if no beneficiaries survive him, then to the wife of such 
neighbor if she survive him, and in case he has no surviving wife, to his 
legal heirs.” Subsequently, and before Allin’s death, the by-laws were 
amended, but the provision to meet the contingency of the death of a bene- 
ficiary before the death of the member and no other beneficiary being 
named was not essentially changed. Allin made no change in the bene- 
ficiaries designated when the certificate was issued in 1887, when Arabella 
M. was his wife. 


Appellants, who are the children of Richard H. Allin, contend that 
the words in the certificate “to be paid at his death to wife and children” 
mean that payment was to be made to his then wife and children upon 
the death of the member; that, Arabella M. being then his wife, she 
was designated as one of the beneficiaries, and upon her death, no other 
beneficiary having been named in her place, the entire fund became paya- 
ble to the children as surviving beneficiaries. On the other hand, the 
appellee contends that no specific person was designated to take the fund; 
that the designation of beneficiaries was of classes, and, as the certificate 
speaks at the death of the member, the beneficiaries answering the de- 
scription in the certificate are entitled to the fund 

Our attention has not been called to a decision of this or a similar 
question by any court of last resort. A few intermediate courts of ap- 
peal have passed on the question, but their decisions are not in harmony 
We are then left to decide the question from a consideration of the lan- 
guage of the certificate and of the object of benefit societies to afford 
protection to the families and dependents of members of such societies af- 
ter the member's death. We know of no valid cbjection to a member 
designating beneficiaries by classes, such as children, or wife and children, 
as was done in this case. If, instead of designation by classes, they had 


been designated by their individual names, they would take by that de- 
15——Vol. LIX. 
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scription if living at the death of the member. Here one of the classes 
designated was the member’s wife. The person answering that descrip- 
tion at the time the certificate was issued died before the death of the 
member, and at his death another woman answered that description. One 
of the objects of Allin in securing the certificate was to secure a fund 
for the benefit of the members of his family at his death. He designated 
as beneficiaries classes bearing a certain relationship to him—i. e., wife 
and children. He knew no payment could be made until his death, and 
then only to persons answering the description of the beneficiaries. His 
four children were born before the date of the certificate and all of them 
are still living. More than 10 years elapsed after Allin’s second marriage 
before his death, but no change was made by him in the designation of 
his beneficiaries. At the time of his death appellee answered the descrip- 
tion of one of his beneficiaries. We think the language of the certificate 
must be construed to mean that when he died he wanted his wife to share 
in the benefits, without regard to whether she was the same person who 
was his wife when the certificate issued. The construction that the des- 
ignation of wife meant Arabella M. Allin as much as if she had been 
specifically named as a beneficiary is in our opinion unwarranted. It was 
the person who at his death answered the description of the class des- 
ignated that he desired to protect. We have said appellants, who are the 
four children of Allin were born before the benefit certificate was issued. 
He designated them as beneficiaries by the description of “children.” If 
another child or children had subsequently been born and survived the 
father, such child or children would certainly have been entitled to share 
in the fund, but, if the certificate is to be construed as appellants contend, 
they would not have been protected. The four children were not des- 
ignated by name, but it clearly was the intention of Allin to provide a 
fund for the benefit of all of his children who survived him, and it does 
not seem reasonable to construe the certificate to protect only such as 
were born before it issued. The same rule of construction would apply 
to a beneficiary designated as “wife.” The person answering that descrip- 
tion at the death of the member, when the certificate speaks for the first 
time, is within its protection. 

[2] The proof shows that appellee paid out of her own funds, for 
dues on the certificate to keep it in force, $320. She is entitled to an 
equitable lien on the fund for that amount, and to be paid that amount 
before the remainder of the fund is distributed among the beneficiaries. 
Royal Arcanum v. Tracy, 169 Ill. 123, 48 N. E. 401; McGrew v. Mc- 
Grew, 190 Ill. 604, 60 N. E. 861. 

It was no abuse of the discretion of the court to order the costs of 
the litigation paid out of the fund. 

The judgment of the Appellate Court is affirmed. 

Judgment affirmed. 


ed 


MUTUAL LIFE INS. CO. OF NEW YORK y. HOFFMAN. 
(No. 10609.) 


(Appellate Court of Indiana, Division No. 2. Dec. 22, 1921.) 
133 Northeastern Reporter, 405. 


1. INSURANCE — REPRESENTATIONS IN ACTION FOR LIFE 
POLICY NEED BE ONLY SUBSTANTIALLY TRUE. 
Where policy provided that statements by insured in application 
should be deemed representations and not warranties in the absence o! 
fraud, representations need only be substantially true. 


(For other cases, see Insurance, Dec. Dig. § 254.) 


s 
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2. INSURANCE — WHETHER REPRESENTATIONS ARE SUB- 
STANTIALLY TRUE IS FOR THE JURY OR TRIAL COURT. 
The question of whether representations in application for life policy 

are substantially true is a question of fact for the jury or trial court. 


(For other cases, see Insurance, Dec. Dig. § 668[6].) 


4. INSURANCE — INSURER HAD BURDEN OF PROVING AN- 
SWERS IN APPLICATION TO HAVE BEEN FRAUDU- 
LENTLY GIVEN. 

Where life policy provided that statements in application should be 
deemed representations, instead of warranties, in the absence of fraud, the 
burden of proving answers to have been fraudulently given was on the 
insurer. 


(For other cases, see Insurance, Dec. Dig. § 646[3].) 


5. INSURANCE—FINDING THAT ANSWERS IN APPLICATION 
WERE NOT FALSE AND FRAUDULENT HELD A FINDING 
THAT THEY WERE SUBSTANTIALLY TRUE. 

In action on life policy involving issue of whether insured made 
fraudulent representations in application, court’s finding that statements 
and answers of the insured were not false and fraudulent held equivalent 
to a finding that they were at least substantially true. 


(For other cases, see Insurance, Dec. Dig. § 670.) 


6. INSURANCE — PROVISION THAT LIFE POLICY SHOULD 
NOT TAKE EFFECT UNLESS PREMIUM WAS PAID AND 
POLICY DELIVERED WHILE INSURED WAS IN GOOD 
HEALTH COULD BE WAIVED. 


Provision that life policy should not take effect unless the premium 
was paid and the policy was delivered while the insured continued in good 
health was made for the benefit of the insurer, and could be waived by it. 

(For other cases, see Insurance, Dec. Dig. § 141[2].) 


7. INSURANCE — PROVISION THAT POLICY SHOULD NOT 
TAKE EFFECT UNTIL DELIVERED WHILE INSURED CON- 
TINUED IN GOOD HEALTH HELD WAIVED. 


Where agent delivered policy and accepted premium, though he knew 
insured to be ill, and though insured offered to postpone payment of pre- 
mium and acceptance of policy until recovery, and the general agent ac- 
cepted the premium after having been informed by such agent that the 
policy had been delivered when insured was ill, the provision of the pol- 
icy that it should not take effect until delivered while insured continued 
in good health was waived. 


(For other cases, see Insurance, Dec. Dig. § 141[1].) 


8. INSURANCE — PROVISION THAT LIFE POLICY SHOULD 
NOT BECOME EFFECTIVE UNLESS DELIVERED WHILE 
APPLICANT CONTINUED IN GOOD HEALTH IMPLIES 
THAT HE WAS IN GOOD HEALTH WHEN APPLICATION 
WAS MADE. 

_ Provision of life policy that policy should not take effect unless the 
first premium shall have been paid, and the policy shall have been de- 
livered to the applicant during his “continuance in good health” implies 
that the applicant was in good health when the application was made, and 
tefers solely to a change in the condition of health after the making of 
the application and medical examination. 


(For other cases, see Insurance, Dec. Dig. § 136[4].) 





224 Insurance Law Journal, Vol. 59. | Mar., 1922. 


9. INSURANCE—'GOOD HEALTH” WITHIN LIFE POLICY DE- 

FINED. 

The words “good health” within a life policy generally mean the ab- 
sence of any vice in the constitution, and of any disease of a serious 
tendency nature that has a direct tendency to shorten life; that is, the 
absence of a condition of health that is commonly regarded as a disease 
in contradistinction to a temporary ailment or indisposition. 


(For other cases, see Insurance, Dec. Dig. § 291[5].) 


(For other definitions, see Words and Phrases, l‘irst and Second 
Series, Good Health.) 


Appeal from Circuit Court, Jay County. Theo. Shockney, Judge. 
Action by Katherine Hoffman against the Mutual Life Insurance 


Company of New York. Judgment for plaintiff, and defendant appeals 
Affirmed. 


Frederick L. Allen, of New York City, Simmons & Dailey, of Bluff- 
ton, Richard H. Hartford, of Portland, and John J. Kelly, of Indianapo- 
lis, for appellant. . 


Clark J. Lutz, of Decatur, and Frank B. Jaqua, of Portland, for ap- 
pellee. 


McManan, J. The facts as found by the court are, in substance, 
as follows: 

On November 8, 1913, one Frederick Hoffman made a written appli- 
cation to appellant for a life insurance policy on one of the regular ap- 
plications used by appellant for that purpose. Said application contained 
the following statement: 


“All the following statements and answers, and all those that I make 
to the official medical examiner in centinuation of this application are true 
and are offered to the company as an inducement to issue the proposed 
policy. * * * The proposed policy shall not take effect unless and 
until the first premium shall have been paid during my continuance in 
good health, and unless also it shall have been delivered to and received 
by me during my centinuance in good health.” 


In the statement to the medical examiner the insured was asked what 
illness or diseases he had had since childhood, to which he replied, “No 
sickness except lumbago.” He was also asked to state every physician or 
practitioner who had prescribed for or treated him and whom he had con- 
sulted within the past five years, to which he answered, “Dr. Boyers, 
Decatur, Ind.” He also in answer to questions said that his answers to 
said questions stated all illnesses and diseases he had had since childhood, 
and that he had given the name of every physician consulted during the 
past five years. On.November 25, 1913, appellant delivered to said in- 
sured its policy dated November 8, 1913, for $3,000, the annual premium 
on said policy being $288.15, payable the 8th of November of each year. 
The insured died March 23, 1915. All the premiums on said policy were 
paid as and when they matured. Appellee, who was the wife cf insured, 
was named as beneticiary in said policy. Proofs of his death were fur- 
nished appellant, as required by the terms of tlie policy. The insured at 
the time he made answers to the medical examiner submitted himself to 
a physical and medical examination by appellant's medical examiner, who 
then made a full and careful examination of applicant, and made a report 
of his examination to appellant upon a blank furnished by appellant. in 
which said medical examiner reperted the examination made in detail. 
stating the age, weight, chest measurements, rate of pulse, result ot eXx- 
amination of urine, the absence of any evidence of certain diseases, and 
closing with a statement of the examiner to the effect that he was sat- 
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islied that every question had been answered fully and correctly, and that 
he “without reservation” recommended the application. The court further 
found that the applicant did not make any false or fraudulent statements 
or answers in either his application for insurance or in his statement to 
the medical examiner; that he did not -warrant any of his statements or 
answers to be true; that none of his statements or answers to the medical 
examiner were untrue, nor were any of them made with the intention to 
deceive or defraud appellant. 

In September and November, 1910, the insured procured treatment 
from a physician for some temporary illness, from which he had fully 
recovered November 8, 1913. On May 31, 1913, while the insured was 
working at his usual occupation, he was taken sick at his stomach, and 
suffered from a temporary illness or indigestion, not serious in its char- 
acter, and from which he had fully recovered long before November 8, 
1913. On June 3, and 7, 1913, his urine was analyzed by his family phy- 
sician, Dr. Boyers. The analysis failed to show any evidence of nephritis, 
any abnormal condition, high specific gravity, or casts of albumen; that 
said insured was not afflicted with or suffering from nephritis or hyper- 
trophy of the heart upon any of the dates herebefore mentioned; that 
whatever illness or sickness the insured had been afflicted with prior to 
November 8, 1913, he had fully recovered from, and was on said last- 
named date of sound health; that said insured, on November 25, 1913, 
or prior to said day, had no reason to believe he was afflicted with ne- 
phritis or any other serious illness. On November 15, 1913, the insured 
was ill, and was attended by his family physician, who at that time made 
an anaylsis of his urine, and discovered that the insured was then suffer- 
ing from acute nephritis. He recovered from said attack of acute ne- 
phritis, and resumed his usual vocation, he being a contractor, and went 
about his usual employment until his last sickness in 1915. At no time 
during the life of said insured did he know that he was afflicted with ne- 
phritis, nor was the character of his illness in November, 1913, ever com- 
municated to him by any one. He died March 23, 1915, from interstitial 
nephritis. 


At the time the insured made and signed his application for insur- 
ance and when he made his answers to the medical examiner and at the 
time of his examination by the examiner the insured was free from the 
disease of which he died and every serious illness, and, so far as he knew, 
was free from the disease with which he died and from all other serious 
illnesses. The policy in question was delivered to the insured November 
25, 1913, by Pearl Hawthorne, appellant’s authorized agent, at which time 
the insured paid said agent the first annual premium of $288.15, which 
premium was accepted and received by appellant, and still retained by 
appellant. At the time of the delivery of said policy to the insured he 
was sick and confined to his bed with a temporary illness from which he 
afterwards fully recovered. At the time of delivery of said policy appel- 
lant’s agent Hawthorne saw the insured, conversed with him, and was 
fully informed of the insured’s physical condition before the delivery of 
the policy and after being fully informed and advised as to the illness 
of said applicant, and, after the insured had first declined to receive or 
accept said policy on account of his then present illness until after he 
should recover therefrom, said insured, at the urgent solicitation and re- 
quest of said agent, received and accepted said policy and paid the first 
premium thereon. Before accepting said policy and paying said premium 
the insured told said agent he would rather not accept the policy on ac- 
count of his temporary illness until after he had fully recovered there- 
from, and in response thereto said agent informed the insured that, hav- 
ing made application for the policy when he was in good health, and ap- 
pellant having accepted his application and having issued the policy, he 
was entitled to receive it, and insisted that he should receive it. 
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On November 14, 1913, after said application had been made, the in- 
sured was taken sick at his boarding house in Bryant, Ind., where he was 
then working, and was attended by a physician, who informed him that 
his illness was indigestion. He fully recovered therefrom within a day 
or two. The doctor who attended him during this illness made an analy- 
sis of his urine, but never informed the insured as to the result of said 
analysis and the insured never knew the cause of said illness to be any 
other than indigestion caused from overeating. A few days after the de- 
livery of said policy appellant’s agent, who had solicited the application 
and who had delivered the policy to the insured, informed appellant's 
state agent at Indianapolis that he had delivered said policy to the in- 
sured, and that at the time of said delivery the insured was ill and con- 
fined to his bed, at which time said state agent informed said Hawthorne 
that, although it was against the company’s rules, and that he should not 
have delivered said policy, they would let it go, but for him to be care- 
ful in other cases. Said Hawthorne at that time stated that he did not 
know whether he should have delivered the policy or not, and that he 
would endeavor to get the policy and return premium which had been 
paid therefor if the state agent so desired. The court also found that 
appellant by its acts in delivering said policy waived the provision that 
it should not take effect unless and until the first premium had been paid 
during the applicant’s continuance in good health, and unless the policy 
had been delivered to and received by applicant while in good health. 
Appellant on June 18, 1915, tendered to appellee the sum of $614, that be- 
ing the amount of the two premiums paid by insured to the company, with 
6 per cent. interest to the date of tender. Appellee refused to accept said 
tender, and refused to deliver said policy to appellant, after which appel- 
lant kept and retained said money and did not give or pay any part of it 
to plaintiff, and never at any time paid said sum, or any part thereof, 
into court for the use and benefit of appellee, and that said tender was 
not made with reasonable promptness after appellant had received knowl- 
edge of the facts. 


Upon these facts the court concluded that the law was with appel- 
lee, and that she should recover $3,000, with interest from April 1, 1915. 


The errors assigned and relied upon are that the court erred in its 
conclusions of law and in overruling appellant’s motion for a new trial. 


We have here a case where the insurer and the insured agreed that: 
“All statements made by the insured shall, in the absence of fraud be 
deemed representations and not warranties.” Appellant, realizing the 
force and effect of this agreement, assumed the burden of alleging and 
proving the fraudulent character of the statements relied upon to avoid 
the policy. 

Appellant’s first contention is that the facts found by the court show 
that the answers made by the insured to questions 17 to 21 were false. 
These questions and answers are as follows: 

“17. What illness, disease, injuries or surgical operation have you 
had since childhood? Date of complete recovery. Has had no sickness 
except lumbago. Yes. 

“18. State every physician or practitioner who has prescribed for or 
treated you, or whom you have consulted in the past five years. Name 
of physician or practitioner—Dr. Boyers. Address—Decatur, Ind. When 
consulted—1910. Name of complaint (give details under Q. 17). Lum- 
bago, two days. 

“19. Have you stated in answer to question 17 all illnesses, diseases, 
injuries or surgical operations which you have had since childhood? 
(Ans. Yes or No.) = Yes. 

“20. Have you stated in answer to question 18 every physician and 
practitioner consulted during the past five years and dates of consulta- 
tions? (Ans. Yes or No.) Yes. 
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“21. (a) Are you in good health? Yes. If not, what is the impair- 
ment? None.” 

[1, 2] Under the above agreement these answers are representations, 
and as such need be only substantially true. The question as to whether 
representations are substantially true is a question of fact for the jury 
or trial court to determine. Prudential Ins. Co. v. Sellers, 54 Ind. App. 
326, 102 N. E. 894. 

The special finding of facts shows that in September and November, 
1910, the insured procured treatment from a physician for some tempo- 
rary illness or indisposition; that in May, 1913, while at work he was 
taken sick at his stomach, and vomited and suffered from temporary in- 
digestion caused from overeating, which was not serious in its character, 
and that the insured had fully recovered from the indispositions so suf- 
fered by him in 1910 and 1913 long before he made his application to ap- 
pellant for insurance. On June 3, and 7, 1913, the insured’s urine was 
examined by his family physician. This analysis failed to show any evi- 
dence of an abnormal condition. The insured on November 9, 1913, had 
fully recovered from whatever illness he had been afflicted with prior to 
that time, and on said date was in sound health, and at no time prior to 
November 25, 1913, did he know or have any reason to believe he was 
afflicted with nephritis or any other serious illness. November 15, 1913, 
the insured was ill, and was attended by his family physician, who made 
an analysis of his urine, and discovered the insured was then suffering 
from acute nephritis, from which he recovered and went about his usual 
business until his final sickness in 1915. The insured never knew he was 
afflicted with nephritis, and the character of his illness with which he was 
afflicted November 15, 1913, was never communicated to him. He died 
from interstitial nephritis March 23, 1915. It is also found that when the 
insured made and signed his application and when he answered said ques- 
tions 17 to 21, he was free from the disease of which he died, and from 
all and every other serious illness. It is also found that the insured made 
no false or fraudulent statement or answer in his application for insur- 
ance or in his statement to the medical examiner. 


[3, 4] Appellant insists that the finding of the court that the insured 
made no false or fraudulent statement or answer is a conclusion of law, 
and must be disregarded by us in construing the special finding and in de- 
termining the correctness of the conclusions of law. We cannot agree 
with appellant in its contention that the statement in the special finding 
that the insured made no false or fraudulent statement or answer is a 
conclusion of law, and for that reason must be disregarded. But if we 
should treat it as a conclusion it would not be of any avail to appellant. 
The burden was on appellant to prove fraud on the part of the insured, 
and if the court in its finding fails to affirmatively find fraud on the part 
of the insured it would be equivalent to a finding against appellant upon 
that issue. Wysong v. Nealis, 13 Ind. App. 165, 41 N. E. 388. 


The insured in his statement gave the name and address of the phy- 
sician who treated him in 1910. There is no finding that he after that 
time ever consulted or was ever treated by any other physician. If he 
had ever been treated by a physician other than the one who treated him 
in 1910 the burden was on appellant to prove that fact. 


This court in Prudential Ins. Co. v. Sellers, supra, in discussing this 
subject, said: 

“We think that it may also be stated that both of the courts of ap- 
peal of this state and the appellate tribunals of other jurisdictions agree 
that: ‘A mere temporary indisposition, not serious in its nature, * * * 
cannot be considered an illness, and the mere calling into a doctor’s office 
for some medicine to relieve such temporary indisposition, or the calling 
at the home of the insured by the doctor for the same purpose cannot 
be considered an attendance by a physician, not a consultation with a phy- 
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sician within the meaning of the question. “Illness” as used means “a 
disease or ailment of such a character as to affect the general soundness 
and healthfulness of the system seriously, and not a mere temporary in- 
disposition which does not tend to undermine and weaken the constitution 
of the insured.”’ 

* * * We think the jury might have inferred from the question pro- 
pounded and from decedent's answer thereto that she interpreted the ques- 
tion as meaning and intending to inquire whether within said period she 
had been ‘attended’ by a physician for any ‘complaint’ of such a char- 
acter as to affect the general soundness and healthfulness of the system 
seriously, and that such question was not intended to include a visit by 
decedent to a physician or a visit or two by the physician at the home 
of decedent for a mere temporary indisposition which was not regarded 
by either the insured or her physician as being of such serious character 
as in any way to undermine and weaken the constitution.” 

[5] The finding that the statements and answers of the insured were 
not false and fraudulent must, in so far as the issues in this case are 
concerned, be held equivalent to a finding that they were at least substan- 
tially true. And a representation that is substantially true is not suf- 
ficient ground for the avoidance of an insurance policy. Ebner v. Ohio, 
etc., Ins. Co., 69 Ind. App. 32, 121 N. E. 315. 

Appellant calls attention to the statements in the special finding 
wherein the court found that the insured and appellee had each duly per- 
formed all the conditions of the policy by them to be performed; that the 
insured did not warrant his statements and answers to be true; that the 
appellant had waived the provision that the policy should not take effect 
unless the first premium was paid and the policy delivered during the 
good health of the insured, and that the tender of the return of the pre- 
miums paid was not made with reasonable promptness, and says they are 
each conclusions of law and should be disregarded. But if we view them 
as conclusions of law, there are sufficient facts remaining to support the 
conclusions of law as stated by the court. 


Appellant next contends that the insured by the condition in the con- 
tract that he should be in good health at the time when the policy was de- 
livered to him warranted absolutely that he was in good health at that 
time. Without entering into a review of all the authorities cited by ap- 
pellant in support of this contention, it is sufficient to say that the facts 
in the cases cited are very different from the facts in this case. In Mu- 
tual Life v. Willey, 133 Md. 665, 106 Atl. 163, the policy was for less 
than $300, and no medical examination was had. The insured had, and 
knew he had, tuberculosis. In Goldstein v. Insurance Cc., 176 App. Div. 
813, 162 N. Y. Supp. 1088, what was thought a mere indisposition when 
the application was made became worse, and the applicant, pending his 
application, and before the policy was delivered, was operated upon for 
cancer. When the policy was delivered the insured knew of his serious 
illness, and the insurer had no knowledge of the changed condition. In 
Mutual Life v. Hilton-Green, 241 U. S. 613, 36 Sup. Ct. 676, 60 L. Ed. 
1202, the soliciting agent and the company’s examining physician knew of 
the diseased condition of the applicant, and with such knowledge, for their 
own financial benefit, with the knowledge of the applicant, concealed the 
facts from the insurance company. The applicant there had actual 
knowledge that the agents were not acting in good faith with the insur- 
ance company. In some of the cases cited there was no provision that 
the statements should be representations and not warranties, and no ques- 
tion as to estoppel or waiver, was involved. 

In the instant case the court found that the insured, when he signed 
the application and when the policy was delivered to him, was not afflicted 
with any serious illness, nor did he have reason to believe he was suffer- 
ing from any such illness. The agent who delivered the policy and col- 
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lected the premium saw the insured, talked with him, and knew that he 
at that time was in ill health and confined to his bed. The insured first 
declined to receive or accept the policy on account of his then condition, 
and suggested that they wait until he should recover, but at the urgent 
solicitation and request of the agent he accepted the policy and paid the 
first premium. Soon thereafter the agent who delivered the policy and 
collected the premium reported the circumstances connected with such 
delivery to the general state agent of appellant, and informed such state 
agent that the policy had been delivered to the insured when he was ill and 
confined to his bed. After being advised by the agent who delivered the 
policy that he would return the premium and try to get the policy back 
if the state agent so desired, the state agent, after telling the agent that 
the policy should not have been delivered under such circumstances, said 
they would let it go that time, but for him to be mere careful in the 
future. Appellant's general agent with knowledge sufficient to put him 
upon inquiry as to the condition of the insured’s health when the policy 
was delivered ratified the act of the agent in delivering the policy and 
accepting the premium, and with such knowledge he subsequently col- 
lected the next annual premium. 


[6] The provision that the policy should not take effect unless the 
premium was paid and the policy was delivered while the insured con- 
tinued in good health was a provision made for the benefit of the insur- 
ance company, and could be waived by it. Farmers’ Nat. Life v. Hale, 
69 Ind. App. 413, 122 N. E. 19; Behler v. German Mut., 68 Ind. 347. 


[7] From the facts found we hold that appellant, by accepting and 
retaining the premiums with knowledge of insured’s condition at the time 
the policy was delivered, waived the provision of the policy now under 
discussion. Under the facts as found by the court, appellant could not 
rescind the contract. This being true, it is not necessary for us to de- 
termine whether the appellant, in order to keep its tender good, was re- 
quired to pay the amount of the tender into court for the use and benefit 
of appellee upon her refusal to accept the tender. But on this subject, 
see Grand Lodge v. Clark (Sup.) 127 N. E. 280 Commercial Life v. 
Schroyer, 176 Ind. 657, 95 N. E. 1004, Ann. Cas. 1914A, 968; Phoenix Ins. 
Co. v. Overman, 21 Ind. App. 516, 52 N. E. 771. 


[8] The provision that unless the first premium shall have paid and 
the policy shall have been delivered to the applicant during his ‘“continu- 
ance in good health” implies that the applicant was in good health when 
the application was made. Whether the insurance company issued a pol- 
icy depended upon the statements contained in the application and in the 
medical examination, the clause in question has no reference to any un- 
soundness of health at the time of or previous to the application and 
medical examination. It refers solely to a change in the condition of 
health after the making of the application and medical examination, and 
when it is not shown that the alleged unsoundness of health did not occur 
between the date of the application and medical examination and the de- 
livery of the policy, the insurance company must rely on the statements 
in the application and medical statement to avoid a recovery on the pol- 
icy, and not upon the clause in question. Western Ins. Co. v. Davis, 141 
Ky. 358, 132 S. W. 410. 

The court did not err in its conclusions of law. 

Appellant next insists that the court erred in overruling its motion 
for a new trial. The main contention in support of this proposition is 
that the finding of the court is not sustained by sufficient evidence, and 
is directed particularly to that part of the finding wherein the court finds 
that the agent at the time he made the delivery of the policy was “fully 
informed and advised” as to the then illness of the insured. We do not 
think it makes much difference in this case whether such agent was 
“fully” advised as to said illness or not. The court further finds that the 
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insured fully recovered from the illness suffered by him at the time the 
policy was delivered; that whatever illness he had at that time was a 
mere temporary illness, and there is evidence to support this finding. The 
evidence also shows that when the agent delivered the policy he saw and 
conversed with the insured; knew he was sick and confined to his bed. 
After being informed by the insured that he thought it best not to ac- 
cept or pay for the policy in his then condition, the agent insisted that 
the applicant accept the policy, delivered the poiicy and collected the pre- 
mium therefor. The circumstances surrounding the delivery of the pol- 
icy and the collection of the premium were communicated to the general 
state agent of appellant, who, after being informed that the insured was 
sick when the policy was delivered, not only approved the act of the agent 
in collecting the premiums, but, without making any investigation or at- 
tempting to rescind, collected the next annual premium. 

{9] The facts in this case as disclosed by the evidence are quite dif- 
ferent than were the facts in Thompson v. Travelers’ Insurance Co., 13 
N. D. 444, 101 N. W. 900, cited by appellant. There the application was 
made August 23, 1900. September 1, the insured met with an accident. 
He was thereafter under the care of a physician, visited a physician’s of- 
fice in his home town, went to another city for treatment, remained there 
three or four days, returned to his home September 10. September 13 
he was in bed part of the time and made arrangements with another per- 
son to pay his insurance premium and procure the policy for him. The 
premium was paid, and the policy delivered to such other person the next 
day, September 15. September 16 the insured became worse, called a phy- 
sician the morning of the 17th, and was under the care of a physician 
from that time until his death, which occurred September 23. The an- 
swer in that case specifically alleged that subsequent to the date of the 
application, applicant had received an injury, and as a result thereof was, 
at the time when the premium was paid, suffering from such injury and 
with such disease contracted subsequent to his application from which he 
later died. The provision of the policy in that case was: 


“This policy shall not take effect unless the first premium is actually 
paid while the insured is in good health.” 

No knowledge of the injury to the insured was brought to any gen- 
eral agent of the insurance company as in the instant case. The question 
as to whether a person is of sound health depends upon the circumstances 
of the particular case, and is usually a question for the jury. Packard 
v. Metropolitan Insurance Co., 72 N. H. 1, 54 Atl. 287. And in deter- 
mining what is meant by the words “good health,” it has been held that 
a mere temporary indisposition or ailment is not ordinarily regarded as 
rendering the health unsound within the meaning of those words. Good 
health, generally speaking, means the absence of any vice in the constitu- 
tion and of any disease of a serious nature that has a direct tendency to 
shorten life, the absence of a condition of health that is commonly re- 
garded as a disease, in contradistinction to a temporary ailment or in- 
disposition. Plumb v. Mutual Insurance Co., 108 Mich. 94, 65 N. W. 611. 


What we have heretofore said disposes of all other questions pres- 
ented by appellant. There was no error in overruling the motion for a 
new trial. 


Judgment affirmed. 
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TUSANT et aL. vy. GRAND LODGE, A. O. U. W,, er at. (No. 34161.) 
(Supreme Court of Iowa. Jan. 17, 1922.) 


186 Northwestern Reporter, 195. 


2. INSURANCE—NO LIMITATION ON ASSESSMENTS IN 
BENEFIT SOCIETY, IF NE CES SSARY TO PAY ACTUAL 
DEATH LOSSES. 

Where there was no limitation in the certificates of the members of 

a fraternal beneficiary association organized under Code, §§ 1822, 1823, 

the fact that the lodge made three assessments in a month instead of one 

did not condemn the action, if the assessments were necessary to pay ac- 

tual death losses. 

(For other cases, see Insurance, Dec. Dig. § 733.) 


3. INSURANCE — CERTIFICATE HOLDERS’ LIABILITY BEING 

LIMITED TO CURRENT DEATH LOSS, ASSOCIATION 

- WITHOUT POWER TO ASSESS FOR A RESERVE. 

A fraternal beneficiary asscciation organized under Code, §§ 1822, 
1823, is without power to assess certificate holders, whose liability is pre- 
dicated upon actual death losses already accrued, for three assessments a 
month; such assessments proposed being predicated upon the basis of 
building up a reserve in addition to the payment of current death losses. 

(For other cases, see Insurance, Dec. Dig. § 733.) 


4. INSURANCE—CERTIFICATE HOLDERS ASSESSED FOR 
DEATH LOSSES NOT ENTITLED TO RESERVE FUND 
CREATED BY ANOTHER CLASS PAYING RATE THAT 
CREATES RESERVE. 


Where certificate holders of a fraternal beneficiary association organ- 
ized under Code, §§ 1822, 1823, have been assessed on the basis of actual 
death losses, and it does not appear that any reserve has resulted from 
this method of assessment, such holders are not entitled to the benefit of 
a reserve fund built up from premiums paid in by another class of mem- 
bers paying an increased rate for the creation of such reserve. 


(For other cases, see Insurance, Dec. Dig. § 733.) 


Appeal from District Court, Polk County; Lester L. Thompson, 
Judge. 

Suit in equity by the plaintiffs as certificate holders of the principal 
defendant as fraternal insurance association to enjoin it fromi enforcing 
a recent by-law purporting to increase the rates of assessment. After a 
trial on the merits, there was a decree for plaintiffs. The defendants ap- 
peal. Modified and affirmed. 


. A. Lowenberg, of Ottumwa, and E. B. Evans and Opal Boling, 
both of Des Moines, for appellants. 

Miller, Kelly, Shuttleworth & Seeburger, of Des Moines, for appel- 
lees. 


Evans, J. This case is a sequel to a former case. Tusant v. Grand 
Lodge, A. O. U. W., 183 Iowa, 489, 163 N. W. 690, L. R. A. 1918F, 452. 
The detailed facts then in existence are quite fully set forth in the opin- 
ion in that case, and we shall try to avoid undue repetition now. The re- 
sult in that case was that the defendant was enjoined from enforcing 
against the plaintiff certain recent amendments to its by-laws, which were 
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calculated to change the fundamental character of the insurance con- 
tracted for by the plaintiffs under their certificates, and whereby the rates 
of assessment against the plaintiff would be materially increased. After 
the decision in that case the defendant caused the repeal of the offending 
amendments and enacted another, which is known in the record as section 
32 and purported to become effective in June, 1919. This latter amend- 
ment represents an attempt on the part of the defendant lodge to avoid 
the grounds of objection made and sustained as against the previous 
amendments. The plaintiffs, being members of the defendant lodge, bring 
this suit to restrain the enforcement of the latter amendment on the 
ground that it infringes upon the adjudication already had. The plaintiffs 
are 52 in number, and purport to represent 30 other certificate holders 
similarly situated, all of whom are included in the class which was repre- 
sented by the plaintiff in the former suit. The real question in this case 
is: Does the new by-law meet the objections which were considered and 
condemned in the former case, or does it run counter to the adjudication 
therein? Two opening briefs are presented by the appellant. One is pre- 
sented by new counsel, who were not on the brief in the former case. 
The usefulness of this brief is greatly impaired by the fact that it is 
mainly devoted to a condemnation of the former opinion. The day of 
rehearing is past, and the former opinion is now as binding upon us as 
it is upon the litigants. If it were not, we are still convinced of the 
soundness of our former holding. 


[1] Specific errors are assigned on rulings in the admission and re- 
jection of testimony. This is an equity case. All offered evidence be- 
comes a part of the record, regardless of any specific rulings of the trial 
court as to its admissibility. We give consideration to such of the evidence 
as was admissible and ignore that which was not. The proposition to- 
wards which such evidence was directed was settled in the former suit. 
This was that the defendant was precluded, under section 1741, from 
showing the contents of the application which preceded the issuance of 
certificates to the respective plaintiffs, because such application was not 
attached to the certificates as required by the statute. The second brief, 
presented by the same counsel as appeared upon the former trial, fairly 
presents what we deem to be the controlling and only question in the case, 
which question we have already stated. As in the former case, so in this, 
the plaintiffs stand in court upon their original contract of insurance as 
represented by their certificates. These certificates were not made sub- 
ject to subsequent by-laws which might materially alter their contract 
rights. In the former case we held that the subsequent by-laws then and 
there under attack did purport to interfere materially with the contract 
rights of the complaining plaintiffs. 

Three particular grounds of complaint were sustained: (1) The di- 
vision of the membership of the order into two distinct classes, A and B; 
(2) the fixing of a level rate premium to be paid by the plaintiffs, which 
was based upon their then age, and in total disregard of the age at which 
respectively they became members and of their continuing membership 
for the previous 25 or 30 years; (3) the change of the fundamental 
character of the kind of insurance contracted for by the plaintiffs, in 
that the liability for mutual assessments for death losses only was changed 
into a liability for old-line insurance, which provided not only for the 
payment of current death losses but also for the building up of large re- 
serve fund. 


In order to meet the first of the above specifications the defendant 
lodge repealed its offending by-laws and abolished classes A and B. With 
a view of meeting the second specification the defendant drew upon its 
reserve, and placed to the credit of the respective certificates of the plain- 
tiffs the sum of $500 each. The effect of this action was to give to each 
certificate of the respective plaintiffs upon the books of the defendant 
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lodge a paid-up value of $500. For the remaining $1,500 provided by the 
face of the certificates it fixed upon a premium rate of $11.55 per month 
as being the actuarial estimate of the cost of carrying $1,500 of insurance 
upon the life of each of the plaintiffs at the age attained by him. We 
accept this action as a good-faith effort on the part of the officers of the 
lodge to meet and to avoid such second specific objection. Whether the 
credit of $500 was a sufficient credit the record does not disclose; that 
it to say it contains no data from which such question could be deter- 
mined. We shall have no occasion to inquire further into that feature, 
except as it is incidentally involved in our consideration of the next point. 
The remaining question involves the third of the above specifications. 
Has that objection been removed? Is the defendant now proposing to 
assess the plaintiffs upon the basis of the current mertality of the order, 
as provided by their certificates? Or as it proposing to assess the plain- 
tiffs upon the basis of payment of all current death losses and also an 
additional sum for the purpose of building up a reserve, which reserve is 
to, outlive the respective plaintiffs and perhaps to be available after their 
death for the payment of their own death losses? 

We held in the former case that the change from the mutual in- 
surance assessment plan to the plan of old-line insurance, whereby a pre- 
mium was fixed so as to project the ultimate cost of the insurance into 
the far future, and to provide thereby not only for present current mor- 
tality but for the building up of a reserve to meet such ultimate cost in 
the future, was a fundamental change in the plan of insurance, and was 
therefore not permissible. That the plan adopted is a sound one may be 
assumed. Nevertheless it cannot be imposed upon the plaintiffs without 
their consent. In our former opinion we said: 

“Mutual insurance has its own natural limitations. It is not the equiv- 
alent of what is usually known as ‘old-line’ insurance. It can give no 
guaranty. It has no assets, and is entitled to none. Whatever it collects 
belongs to some beneficiary of a death loss. It has the merit of cheap- 
ness and the demerit of uncertainty. It is something less than absolute 
insurance. [ts cheapness is attractive, and the real value of it is often 
more than commensurate with its cost. The defendant order is one of 
the time-honored orders of that kind. It has been a real boon to thou- 
sands, and cught to so continue for many years to come. We are told 
that, when it first came into being, it simply was an undertaking by ap- 
proximately 2.000 persons that, while his membership continued, each 
would pay a dollar to the beneficiary of every death loss. Such an un- 
dertaking could hardly be called insurance, in the ‘old-line’ sense;° but 
mutual insurance, nevertheless, it was.” 

The amended by-law of June, 1919, did not purport in terms to re- 
store the mutual insurance assessment plan. In our former opinion we 
said: 

“While the by-laws prior to 1911 fixed a rate of assessment, there 
never was any limitation in the by-laws as to the number of assessments 
which might be levied at such rate. So far as the constitution and by- 
laws were concerned, the only limitation upon the number of assessments 
was determined by the number of deaths. The power of the order, there- 
fore, to make sufficient assessments to cover the death losses, was ample 
under the by-laws.” 

[2] The assessment of the respective plaintiffs prior to 1911 had been 
$3.85 a month. Responding to that part of our opinion above quoted, the 
defendant ledge imposed three assessments per month of $3.85 each. This 
was the method adopted for the purpose of imposing a premium of $11.55 
per month. The total amount of premium per month thus fixed was as- 
certained by the computation of the actuary as to the cost of insurance 
en the old-line plan, which includes the building up of a reserve. In 
our former opinion we held that, under sections 1822 and 1823 of the 
Code, power was conferred upon the defendant lodge to make sufficient 
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assessments to cover the death losses of its members. There is no limita- 
tion in the statute nor in the certificates of the plaintiffs of the power 
of the defendant lodge upon the number of assessments which it may 
make, if they are required for the payment of death losses. The mere 
fact, therefore, that the defendant lodge made three assessments in a 
month instead of one does not of itself condemn its action. The control- 
ling consideration which the defendant seems to have ignored is: What 
was the current mortality of the order? Did the defendant assess these 
plaintiffs in greater amounts than were necessary to pay actual death 
losses? The only data in the record which tends to furnish an answer 
to these questions is that after the enactment of the amended by-law of 
1911 the defendant began to build up a reserve, and that such reserve had 
steadily grown until in the year 1919 it amounted to more than $1,000,000. 

These plaintiffs had contracted for mutual assessment insurance. Un- 
der that plan each was liable to pay assessments for the death of all mem- 
bers predeceasing him. Neither he nor his estate would be liable for as- 
sessment on any death loss occurring after his decease. Neither was he 
required to pay any part of his own death loss by leaving a reserve fund 
for that purpose. It is manifest from this record that the premiums pro- 
posed to be exacted from the respective plaintiffs were predicated upon 
the basis of building up a reserve in addition to the payment of current 
death losses. The record does not contain the data which would enable 
a computation of the amount which could properly be assessed against 
these respective plaintiffs for the sole purpose of paying death losses. 
The liability for actual death losses must necessarily be apportioned by 
some ratio upon all the members of the order. and in so far as it might 
become a practical necessity to anticipate the mortality to some extent, 
the rate of such mortality should be based upon the average mortality of 
the entire membership. 

[3] It is urged upon us in argument that in our former opinion we 
mistakenly assumed that the mutual assessments provided for under the 
certificates were based upon post mortem consideration of death losses, 
whereas in truth they were based upon ante mortem estimates. The 
claimed distinction is not, in our judgment, a material one for our present 
purposes. Theoretically, at least, all assessments for death losses are 
made post mortem. It is undoubtedly true that, as a practical business 
method, ante mortem estimates are made of probable death losses, and 
these become the practical basis of the assessments. The fundamental 
principle involved is the same either way. Successive ante mortem esti- 
mates adjust themselves to each other and each successive one tends auto- 
matically to correct the deficiency or excess of previous ones. The fact 
remains that the ultimate legal liability of the certificate holder is pre- 
dicated upon actual death losses already accrued. It ought not to be dif- 
ficult, much less should it be deemed impossible, to determine the actual 
mortality in the membership of this lodge and to predicate thereon the 
measure of liability of the respective plaintiffs to assessment. This is the 
kind of insurance they contracted for. They are neither entitled to, nor 
liable for, anything more or better. This was our adjudication in the for- 
mer case. In this respect the defendant lodge has not conformed to such 
adjudication. It follows, of necessity, that the new by-law of June, 1919, 
cannot be enforced as against these plaintiffs, and that relief by injunc- 
tion was properly awarded. 

[4] As to the decree actually entered, we are in some doubt as to 
whether it may not be objectionable in form, in that it is capable of a 
construction not warranted by the record. By the last clause of the in- 
junction decreed, the defendants— 

“are perpetually enjoined and restrained from passing, adopting, or en- 
acting, or attempting to pass, adopt. or enact, laws or rules increasing the 
plaintiffs’ rates of assessments or the amounts payable by them, or har- 
rassing or attempting so to do as long as one assessment per month to- 
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gether with the amount of assets in the hands of the defendant association 
are sufficient to meet the-amounts due and payable to beneficiaries on ac- 
count of deaths of members of the association occurring prior to the 
time of the making of said assessment.” 

The reference therein to the ‘“‘assets in the hands of the defendant 
association” as being available for payment of death losses, and as a pro- 
tection to plaintiffs against further assessments until such assets are ex- 
hausted, is capable of a construction which would award to the plaintiffs 
greater relief than they are entitled to. While we find that the rate of 
premium proposed by the defendants against the plaintiffs would result 
in the building of a reserve fund, and that such rate as applied to the 
other membership has resulted in building up a large reserve fund, it 
does not follow that plaintiffs are entitled to the benefit of the reserve 
fund thus built up from the premiums paid in by the other members; 
that is to say, the plaintiffs have never submitted to the increased pre- 
mium rate, and they have been protected in their refusal by the previous 
and present adjudications. They have continued to pay the old rate of 
$3.85 a month and no more. It does not appear that any reserve has re- 
sulted from this premium rate since 1911. This rate was adopted and ac- 
quiesced in 20 years ago under the original plan of liability to assessment 
for death losses only. This rate therefore is presumptively the appro- 
priate rate for the payment of the death losses.. There is no burden up- 
on the defendants to justify this rate. The plaintiffs therefore are in no 
position to demand that they be protected against the payment of the old 
premium rate, presumptively necessary for the payment of current death 
losses, by the use of the present reserve to which they have not in fact 
contributed. What the plaintiffs are entitled to as against the other mem- 
bership is. not that they may take the benefit of the reserve thus built up 
by the others, but that the entire membership shall respond to its pro rata 
share of current death losses, regardless of. the additional sums which they 
may voluntarily pay in for the purpose of a reserve. 

There is also a provision in the injunction decreed enjoining the de- 
fendants from making three assessments a month and confining them to 
one assessment per month. As we have already indicated, the controlling 
consideration is not the number of assessments that may properly be made 
against these plaintiffs. There ts no legal limitation upon the mere num- 
ber. Assessments sufficient in number and amount to pay current death 
losses may be made. If for the purpose of such call it should become 
necessary hereafter to increase the number or amount of the assessments, 
the defendants would have such power. But the burden of justifying the 
increase upon such ground would be upon them. Otherwise, the presump- 
tion that the old rate was sufficient would continue and does continue to 
the present time for the purpose of this adjudication. We should not, 
however, prejudge the future necessities of the defendant association in 
that regard. 


With the modification here indicated, the decree entered below is af- 
firmed. 


Stevens, C. J., and Weaver, Preston, Arthur, and Faville, JJ., concur. 
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WILSON v. METROPOLITAN LIFE INS. CO. er av. (No. 23397.) 
(Supreme Court of Kansas. Jan. 7, 1922.) 
203 Pacific Reporter, 916. 


(Syllabus by the Court.) 

1. INSURANCE — UNDER FACILITY OF PAYMENT CLAUSE, 
PAYMENT TO CHANGED BENEFICIARY HELD TO AB- 
SOLVE INSURED FROM LIABILITY TO OTHERS. 

Under the terms of the policy of prudential insurance involved herein, 
it is /eld, that the insurer absolved itself from liability to all others by 
paying the proceeds of the policy to the changed beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 585[2].) 


2. INSURANCE — SETTLEMENT IN GOOD FAITH WITH 
CHANGED BENEFICIARY HELD CONCLUSIVE EVIDENCE 
OF SATISFACTION OF CLAIMS UNDER POLICY. 

The settlement in good faith with such beneficiary, on proof which 
caused the company to deem him entitled to such proceeds, and his re- 
ceipt, constituted conclusive evidence that all claims under the policy had 
been satisfied. 

(For other cases, see Insurance, Dec. Dig. § 585[2].) 


Appeal from District Court, Leavenworth County. 


Action by Walter Wilson against the Metropolitan Life Insurance 
Company and others. Judgment for defendants, and plaintiff appeals. 
Affirmed. 


Wm. Dill, Dennis Jones and Jesse A. Hall, all of Leavenworth, for 
appellant. 

Benjamin T°. Endres and Floyd E. Harper, both of Leavenworth, for 
appellees. 


JONES yv. PRUDENTIAL INS. CO. OF AMERICA. (No. 2987.) 
(Springfield Court of Appeals. Missouri. Jan. 14, 1922.) 


2360 Southwestern Reporter, 429. 


1. INSURANCE DISTINCTION BETWEEN ORDINARY “LIFE 

POLICY” AND “ACCIDENT POLICY.” 

In an ordinary “life policy.” death is the contingency insured against. 
and if it be the result of an accident such accident is but incidental, whil 
in the “accident policy” the accident is the thing insured against, and death 
is but one of the incidents er classes of injuries insured against 

(lor other cases, see Insurance, Dec. Dig. § 449.) 

(For other detinitions, see Words and Phrases, First and Second 
Series, Accident Insurance; Life Policy.) 
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3. INSURANCE—INDUSTRIAL POLICY HELD AN ORDINARY 
“LIFE POLICY” AND NOT AN “ACCIDENT POLICY.” 


An industrial policy issued under Rev. St. 1919, §§ 6194-6202, pro- 
viding for payment of specified amount on receipt of due proof of in- 
sured’s death during continuance of policy, feld a life policy required to 
be in good standing at time of insured’s death, and not an accident policy 
on which beneficiary could recover if in good standing at time of acci- 
dent, notwithstanding disability clause providing for payment of insur- 
ance in case of total permanent disability, or provisions that on insured’s 
death within six months from date of execution the amount of insurance 
should be reduced one-half, “unless death shall have been caused by acci- 
dent.” 


(For other cases, see Insurance, Dec. Dig. § 349[1].) 


Appeal from Circuit Court, Jasper County; Grant Emerson, Judge. 
Action by Anna Jenes against the Prudential Insurance Company of 
\merica. Judgment for plaintiff, and defendant appeals. Reversed. 


James P. Mead, of Joplin, for appellant. 
Pearson & Butts, of Joplin, for respondent. 


FARRINGTON, J. The plaintiff in this suit recovered a judgment in 
the circuit court of Jasper county on an insurance policy issued by the 
defendant in the sum of $165, and it is from the judgment thus rendered 
that defendant brings its appeal here. 


Statement of the Case. 


As the cause was tried in the circuit court on the pleadings and a 
stipulation of facts, the question to be decided can best be understood by 
setting forth the pleadings, the stipulation of facts, and the portions of 
the policy which are material to the question. The petition is as follows: 

“Plaintiff states that on the 3d day of March, 1919, she was duly au- 
thorized by the probate court of said Jasper county to collect, sue for, 
and retain as her absolute property the estate of Lee Jones, deceased, as 
the widow of said Lee Jones; that said defendant is an insurance corpora- 
tion carrying on the business of life and accident insurance in the state 
of Missouri, with authority to sue and the liability to be sued under the 
laws and in the courts of the state of Missouri, and having an office and 
an agent for the transaction of its usual business in the said township and 
county. 

“Plaintiff says that heretofore, to wit, on the 8th day of November, 
1918, the defendant, by its agents, in consideration of the premiums, 
statements, and agreements mentioned in its policy of insurance to the 
said Lee Jones, deceased, which policy is numbered 45,850,008, and a copy 
thereof, marked Exhibit A, attached hereto and filed herewith, agreed to 
insure said Lee Jones against death by accident. 

“Plaintiff further says that deceased, Lee Jones, paid the premiums 
and performed the conditions to be performed under the conditions of 
said policy, and that the same was in full force and effect at the time of 
said deceased’s injury and death; that it is provided in said policy that 
the defendant did hereby insure the said Lee Jones during the time said 
policy was in force in the sum of $165, if the insured should die within 
six months from the date thereof, if such death should be caused by ac- 
cident. 

“And plaintiff says that said deceased, Lee Jones, while engaged in the 
performance of his usual duties, was accidentally injured while aiding in 
the loading into a railroad car sacks of flour from an adjoining mill, to 
wit, the Brand-Dunwoody mill, at Joplin, Mo., when, as the result of the 


16 Vol. LIX, 





238 Insurance Law Journal, Vol. 59. — [ Mar., 1922. 


jolting violently of another car against the one in which he was working, 
a large sack struck him and knocked him down and ‘striking his back 
against the handles of a truck, painfully brusing and injuring his back in 
the region of the kidneys; that as a result thereof he was made sick and 
sore and caused to become of weak and enfeebled health and subject to 
infection, and as a direct result of said accidental injury did become in- 
fected and poisoned, and of the ensuing complications so directly caused 
died on the 12th day of February, 1919. 


“Plaintiff ‘states that due notice of the injury and death of deceased 
and the cause thereof was furnished said defendant, and offer of proofs 
made, but said company declined to furnish blanks for such purpose, or 
to entertain or pay the claim, and the same is due and wholly unpaid, 
and that such refusal is without reasonable cause and is vexatious. 

“Wherefore, plaintiff prays judgment in the sum of $165 on said 
policy, together with 10 per cent. added on account of such vexatious re- 
fusal, and a reasonable attorney’s fee of $100, as by law provided.” 

The answer is as follows: 

“Further answering, defendant admits, however, that it is a corpora- 
tion duly authorized to, and is, transacting an insurance business in the 
state of Missouri as alleged in plaintiff’s petition, and that on the 4th day 
of November, 1918, it issued to Lee Jones a policy of insurance in the 
sum of $165. 

“Defendant states that the policy of insurance so issued to Lee Jones 
contained the following condition, to wit, ‘should the insured die while the 
premium on this policy is in arrears for a period not exceeding four 
weeks, the company will pay the amount of insurance provided herein 
subject to the conditions of the policy, but after the expiration of said 
period of grace the liability under this policy shall*cease;’ that the policy 
provided for the payment by the assured of the weekly premium of 15 
cents, said weekly premium to be paid on or before each and every Mon- 
day during the continuance of this policy. 

“Defendant further states that the last payment of weekly premiums 
paid by, or for, said Lee Jones was the one due November 25, 1918, and 
that the said policy was void and of no effect at the date of the alleged 
death of the said Lee Jones, viz. February 12, 1919.” 

The following agreed statement of facts was entered into between 
the parties: 


“Agreed Statement of Facts. 

“Now come the above-named parties by their respective attorneys, 
and for the purpose of facilitating matters in the trial of this cause sub- 
mit the following agreed statements of facts: 

“(1) That said plaintiff, Anna Jones, is the widow of Lee Jones, de- 
ceased, and is authorized as such to maintain this action and to receive 
the proceeds of any recovery herein. 

“(2) That on the 4th day of November, 1918, the defendant issued 
its policy of insurance to Lee Jones, now deceased, and entered into a 
contract of insurance with said Lee Jones, which contract, and the rela- 
tions, benefits, and obligations thereof, between the ‘said insurer and in- 
sured, is witnessed by the said policy, being No. 45,850,008, which policy 
is included and submitted herewith to be considered and construed under 
the issues made by the pleadings. 

(3) That the said Lee Jones died on the 12th day of February, 1919, 
the. immediate case thereof being pneumonia, the same following from and 
as the direct result of an accident, which accident occurred on the 23d 
day of December, 1918. 

(4) That the last payment of the weekly premium on said policy as 
therein provided was about the 23d day of December, 1918, and within 
the limitations of the four weeks’ period of grace provided in said policy, 
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and that no payment of said weekly premiums so stipulated to be paid in 
said policy was paid after that date. 

“(5) That all requirements of notice to the insurer of said death and 
demands by beneficiary are fully complied with or are waived by defend- 
ant. That defendant has refused to pay and has not paid the benefits 
stipulated in said policy nor any part of same; the parties intending under 
this agreed statement to try the question whether the insurer is liable un- 
der said policy for the accidental death of insured. where the accident 
occurred and the death followed at the time above agreed, under the 
status of said policy as determined by the premium payments as also 
agreed. It is also agreed that there is or was no vexatious delay charge- 
able to defendant, and that it is not liable for damages or .attorney’s fees 
in consequence thereof. 

(6) This agreed statement is for the purposes of this trial only, and 
is not to bind the parties in any other respect. 

“{Signed.] R. A. Pearson. 
“Attorney for Plaintiff. 
“James P. Mead. 
“Attorney for Defendant.” 


The provisions of the policy germane to the issue here are as fol- 
lows: 

“The policy sued is No. 45,850,008, and is as follows, to wit, exclud- 
ing all parts upon which there is no issue and which do not relate to any 
material matter in controversy in this case: 

“In consideration of the weekly premiums herein specified on or he- 
fore each and every Monday during the continuance of this policy, or un- 
til the anniversary date of the policy immediately preceding the seventieth 
anniversary of the birth of the insured, the Prudential Insurance Com- 
pany of America, immediately upon receipt of due proof of death of the 
insured during continuance of this policy, will pay at its home office, New- 
ark, N. J., the amount of insurance herein specified to the executors or 
administrators of the insured, unless payment be made under the provi- 
sions of the next succeeding paragraph. 

“Facility of Payment—It is understood and agreed that the said 
company may make any payment or grant any nonforfeiture provision 
provided for in this policy to any relative by blood or connection by mar- 
riage of the insured, etc. 

“Name of Insured —Lee Jones, age next birthday 40, amount of in- 
surance $165, weekly premium 15 cents. - 

“If the insured shall die within six months from the date hereof the 
amount of insurance will be reduced one-half, except that if such death 
shall have been caused by accident the full amount of insurance will be 
paid. 

“Payment of Premium—The premiums are payable at the home office 
of the company, but may be paid to an authorized representative of the 
company; such payments to be recognized by the company must be en- 
tered at the time for the payment in the premium receipt book belonging 
to this policy. If for any reason the premium be not called for when 
due, it shall be the duty of the policy holder, before said premium shall 
be in arrears four weeks, to bring or send said premium to the home office 
of the. company, or one of its district offices. 

“Period of Grace—Should the insured die while the premiums on this 
policy is in arrears for a period of not exceeding four weeks, the 
company will pay the amount of insurance provided herein, subject to the 
conditions of the policy, but after the expiration of the said period of 
grace the company’s liability under this policy shall cease. 

“Disability—If the insured, while this policy is in full force and ef- 
fect and while there is no default in payment of premiums, shall lose by 
severance both hands or both feet, or one hand and one foot, or lose 
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permanently the sight of both eyes, total and permanent disability shall 
be deemed to exist, and as a surrender value one-half of the amount of 
insurance shall be paid immediately * * * upon proof * * * and 
policy indorsed fully paid. 

“Policy When Void. —This policy shall be void if the said weekly pre- 
mium shall not be paid according to the terms thereof. If for any cause 
this policy be or become void, all premiums paid thereon shall be forfei- 
ted to the company. * * * 

“In witness whereof, the president and secretary of said company 
shall have signed this policy at its home office in the city of Newark. 
N. J., on the Above date. 

“Forest F. Dryden, President. 
“Willard I. Hamilton, Secretary. 


“Notice to Policy Holder.—Owing to the low rate of premium at 
which the policies of this nature are issued, that surplus accruing there- 
under shall probably not be sufficient to enable the company to apportion 
any dividends under this policy before the end of the fifth year. 

“Whole Life Policy—Premiums terminating at age 70. Annual di- 
vidends.” 

Opinion. 

There is but one fundamental question to be determined in this case 
under the facts, and that is whether the contract of insurance entered into 
between the parties was what is ordinarily known as an industrial life 
policy, or is an accident policy, or is a combination of both so far as the 
insurance against death is concerned. Appellant contends that it is nothing 
more than a life policy of insurance which insures against the contin- 
gency of death as well as insuring against certain contingencies of dis- 
ability. Respondent contends that it is not only an ordinary life policy 
insuring against all forms of death and against certain disabilities, but is, 
in addition to this, a policy insuring against accident which results in 
death. 

If the policy is, as is contended by appellant, a life policy, in which 
it merely, so far as this case is concerned, insures against the death of 
the insured regardless of how that death comes about, then the insured 
was over four weeks in arrears at the time of the death, and the liability 
under the policy would become fixed on the date of the death, and, be- 
ing over four weeks in arrears, the policy was under its terms void. On 
the other hand, if the policy insured the deceased against accident, agree- 
ing in the event that an accident befell him it would pay a certain sum of 
money in the event the accident resulted in death, then the policy was alive 
on the day on which he received his injuries and liability would attach 
on that date, and a failure to keep up the weekly payments subsequent 
to that time would not relieve the company of its liability to pay in case 
death resulted. 

No citation of authorities is needed to sustain the holding that lia- 
bility on what is ordinarily known as an accident policy attaches on the 
date of the accident, and that such sum is due from-the insurer as the 
result of the accident shall afterwards disclose, and the amount due un- 
der such policy according to its terms is fixed by the character of? the in- 
jury received—if it be loss of eyesight or limbs, a certain amount will be 
paid when satisfactory proof is made that such result has followed. So 
if the result be loss of life, occasioned by such injury, then proof of such 
loss of life fixes the amount to be paid for the accident which was in- 
sured against. 

{1] In deciding the character of this contract between the parties, it 
may be well to bear in mind the difference between an ordinary life pol- 
icy and an accident policy. In an ordinary life policy the insurer con- 
tracts to pay a certain sum of money when satisfactory proof is made 
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that the insured has died. Death is the contingency which must happen 
that will create liability under the contract. Liability attaches under such 
a policy when death occurs, and the policy is-in good standing irrespec- 
tive of the cause of the death, whether it be brought about by natural 
causes, by intention, or by accident and, in the broad sense, any life in- 
surance policy is accident insurance, if perchance the death is occasioned 
by reason of an accident. On the other hand, the primary contingency 
insured against in an accident insurance policy is that no accident will 
befall the insured under the terms of the policy and in such time as the 
policy is kept alive. To be sure, a policy of accident insurance is life in- 
surance in the broad sense, in that the insurer contracts to pay a certain’ 
sum of money when satisfactory preof is made that the insured has died 
as a result of an accident. See Logan v. Insurance Co., 146 Mo. 
114, 47 S. W. 948; Whodlock v. AEtna Life Insurance Co. (Sup.) 225 S. 
W. 994. 

It may be said that in an ordinary life policy death is the contingency 
insured against, and if it be the result of an accident such accident is but 
incidental, while in the accident policy the accident is the thing insured 
against, and death is but one of the incidents or classes of injuries in- 
sured against. 

[2] In construing any written instrument the courts must look to the 
whole writing, in order that the intention of the parties as expressed by 
the whole writing may be determined. In this contract before us there 
are two clauses which must be considered in arriving at the character 
of insurance under consideration in this case: First, the policy contains 
this clause: 

“If the insured shall die within six months from the date hereof the 
amount of insurance will be reduced one-half, except that if such death 
shall have been caused by accident the full amount of insurance will be 
paid.” 

Another provision of the policy to which our attention is directed is 
the disability clause: 

“Disability—If the insured, while this policy is in full force and ef- 
fect and while there is no default in payment of premiums, shall lose by 
severance both hands or both feet, or one hand and one foot, or lose 
permanently the sight of both eyes, total and permanent disability shall 
be deemed to exist, and as a surrender value one-half of the amount of 
insurance shall be paid immediately * * * upon proof * * * and 
volicy indorsed fully paid.” 


From these two quoted provisions we are to determine whether the 
insurer intended to insure the plaintiff’s husband against an accident 
which would result in his death. The insurer undoubtedly did enter into 
the field of accident insurance, as plainly shown by the disability clause, 
but the extent to which that clause carried it into the accident field limits 
the injuries to other than those resulting in death. If this policy did in- 
sure plaintiff's husband against accident other than in the sense in which 
any ordinary life insurance policy insures against accident, that is, against 
death regardless of the cause, it must be found in the provision in the 
policy quoted that— 

“Tf the insured shall die within six months from the date hereof the 
amount of the insurance will be reduced one-half, except that if such 
death shall have been caused by accident the full amount of insurance will 
be paid.” (Italics ours.) 


The respondent contends that the language italicized makes this pol- 
icy an insurance on plaintiff's husband against accident, and that the pol- 
icy, being in full force on the date of his.injury, fixes the liability as of 
that date, provided the contingency of death resulted from the injury. 
Appellant contends that that clause was simply a stipulation which deter- 
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mines the measure of the liability in the event of death by accident within 
six months from the date the policy was written, and has nothing to do 
with fixing liability back to an accident which ultimately resulted in 
death. 

On turning to our statutes wherein this character of insurance is 
dealt with, we find it under Industrial and Prudential Insurance. Article 
5 includes sections 6194 to 6202, inc., R. S. of Missouri 1919, and an ex- 
amination of the statutes further discloses that no decisions have been 
rendered construing these sections, and especially section 6200, defining the 
powers, 

There has been cited but one case bearing directly on the question 
here, and on investigation we have been unable to find any additional case 
directly in point. 

Mr. Joyce, in dealing with this character of insurance, makes the fol- 
lowing observation : 

“Industrial Insurance with Provisions as to Accidental Death is not 
Accident Insurance-—Where an industrial insurance policy makes a dis- 
tinction between death from different causes and excepts death from ac- 
cident occurring within a certain time, and also limits the amount payable 
if death occurs within said specified time, such provisions are only inci- 
dental to the business of life insurance, and the contract is not one of in- 
surance against accident, except so far as all life insurance which includes 
death by accident is to that extent insurance against accident. It is not 
the giving of direct affirmative benefits of a special kind on account of the 
accident. It is simply the exception of this class of cases from the limi- 
tation upon the ordinary rights of an insured person. The provision is 
as if the limitation upon payments for death occurring within the time 
specified were expressed as applying to such deaths occurring from causes 
other than accident.” Joyce on the Law of Insurance, vol. 1 (2d Ed.) 
§$ 337c, p. 814. 

See, also, same volume, § 7b, loc. cit. p. 86. 


That text is based upon the case of Met. Life Insurance Co. v. Insur- 
ance Com’r, 208 Mass. 386, 94 N. E. 477. He further defines the clause 
which we have italicized as one that does not give direct affirmative bene- 
fits of a special kind on account of an accident, but that it constitutes 
simply an exception of that class of cases from the ordinary rights of 
an insured person, which limitation was established to prevent fraud of a 
kind bearing no relation to death by accident. 


The case of Met. Life Insurance Co. v. Insurance Com’r arose over ° 
contract very similar to the one under consideration; it, however, con- 
taining a provision under a subtitle of “Accidental Death.” The Supreme 
Court of Massachusetts held that such policy was a life policy, and was 
not an accident policy in the ordinary acceptation of that term; that is, 
it held that the agreement to pay the full amount of the policy within the 
first few months after its issuance was merely an exception to a limita- 
tion on the amount to be paid, which limitation was inserted for the pre- 
vention of frauds. It does not appear from the opinion in that case 
whether there was any disability provision in the policy there under con- 
sideration, but in view of the fact that the accident in this case in no 
way fell under the provision of the disability clause, and no reliance can 
he placed for liability o1 account of such disability clause other than such 
general bearing that a clause in a life insurance policy might help in solv- 
ing the character of insurance involved, we do not believe that the inser- 
tion of such provision in the pelicy would change the provision which ex- 
cepts death by an accident from the six months’ limitation. 

[3] The reasoning of the ‘Massachusetts court in the case of Met. 
Life Insurance Co. v. Insurance Com’r, 208 Mass. 386, 94 N. E. 477, ap- 
peals to us as being sound. We must therefore hold that the term “ex- 
cept that if death shall have been caused by accident the full amount ot 
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insurance will be paid” created only a liability in case of death, where 
death was occasioned by an accident, the policy having been kept alive 
by required payments, and did not undertake to protect the insured against 
an accident which might or might not result in death. We must there- 
fore hold that, under the terms of the policy and the agreed statement of 
facts, this insurance policy had lapsed and was not in force on February 
12, 1919. 

Entertaining these views, it results that the judgment in this case 
must be reversed; and it is so ordered. 

Cox, P. J., and Bradley, J., concur. 


COBBLE v. ROYAL NEIGHBORS OF AMERICA. (No. 22150.) 


(Supreme Court of Missouri, in Banc. Nov. 30, 1921. Motion for Re- 
hearing Overruled Dec. 30, 1921.) 


236 Southwestern Reporter, 306. 


3. INSURANCE—INVALID BY-LAW NO PART OF CONTRACT. 
An invalid by-law constitutes no part of the contract of insurance. 
(For other cases, see Insurance, Dec. Dig. § 718.) 


Appeal from Circuit Court, Greene County; Guy D. Kirby, Judge. 


Action by Orpha Cobble against the Royal Neighbors of America. 
From a judgment for defendant, plaintiff appealed to the Court of Ap- 
peals, which (219 S. W. 118) certified the case to the Supreme Court. 
Reversed and remanded, with direciions. 


Wm. H. Horine and Wright Bros., all of Springfield, for appellant. 

3enj. D. Smith, of Mankato, Minn., and Barbour & McDavid, of 
Springfield, for respondent. 

E. T. Fuller, of Paris, and Frank W. McAllister, of Kansas City, 
amici curiz. 


* 
a 


GUARANTY LIFE INS. CO. v. FRUMSON. (No. 22034.) 


(Supreme Court of Missouri, in Banc. Nov. 30, 1921. Motion for Re- 
hearing Overruled Dec. 30, 1921.) 


236 Southwestern Reporter, 310. 


1. INSURANCE—EVIDENCE HELD TO SHOW INSURED DULY 
REPORTED THE MISTAKE IN HIS APPLICATION, AND 
THAT INSURER ACQUIESCED IN CORRECTION OF IT. 

_ Ina suit to cancel life insurance policies, evidence held to show that 

insured duly reported the mistake in his answers to questions as to his 

previous insurance in other companies to plaintiff's agents, and desired 
to have the same corrected, and that plaintiff acquiesced therein, so that 
the policies could not be canceled therefor. 


(For other cases, see Insurance, Dec. Dig. § 249.) 
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2, INSURANCE — EVIDENCE HELD INSUFFICIENT TO WAR- 
RANT THE CANCELING OF POLICY FOR FALSE REPRES- 
ENTATION AS TO NOT HAVING HAD CERTAIN DIS- 
EASES. 

In an action to cancel life insurance policies, evidence held insufficient 
to show that insured’s answers that he had never had kidney or bladder 
disease were false with the degree ‘of certainty necessary to cancel the 
policies. 


(For other cases, see Insurance, Dec. Dig. § 249.) 


3. INSURANCE — EVIDENCE TO CANCEL GON TRACT FOR 
FRAUD AND MISTAKE MUST LEAVE NO ROOM FOR REA- 
SONABLE DOUBT IN THE COURT'S CONSCIENCE. 

To cancel insurance contracts for fraud and mistake in a court of 
equity, the evidence thereof must be so clear, cogent, and convincing as to 
leave no room for reasonable doubt in the conscience of the court, and 
particularly in a case where, after the insured’s physical examination and 
before the policies were issued, the insured’s inspection bureau probably 
made further inquiry as to insured’s fitness. 

(For other cases, see Insurance, Dec. Dig. § 249.) 


4. INSURANCE — EVIDENCE HELD INSUFFICIENT TO WAR- 
RANT CANCELING INSURANCE POLICIES FOR FALSE 
REPRESENTATIONS. 

In insurer’s action to cancel life insurance policies, evidence /eld in- 
sufficient to establish that insured’s answers in his application were false 
so as to warrant cancellation. 


(For other cases, see Insurance, Dec. Dig. $ 249.) 


5. INSURANCE——“A PPLICAT 
FECTED NOTWITHSTANI 
DRAWN. 


Where one submitted himself to medical examination and answered 
questions in and signed a form of application, he made “application” for 
insurance, and the fact that he refused to complete the examination and 
withdrew his application did not alter the fact that he made it, as respects 
the truth of his answer to question in later application whether previously 
an application by him for insurance had ever Men rejected. 


(For other cases, see Insurance, Dec. Dig. § 300.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Application.) 


LON” FOR INSURANCE EF- 
) 


ING APPLICATION WITH- 


6. INSURANCE — ANSWERS AS TO REJECTION BY OTHER 
COMPANIES HELD NOT TO WARRANT CANCELLATION 
OF POLICY. 


Where insured answered in his application that no company had ever 
declined to grant insurance on his life, and that his application for in- 
surance had never been rejected, held, that such questions meant whether 
any insurance company while insured’s application was pending before it 
had declined to grant him insurance or rejected his application, so that 
such answers would not warrant canceling the policy because insured had 
applied for insurance in another company and withdrawn his application 
previous to any rejection. 


(For other cases, see Insurance, Dec. Dig. § 300.) 
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8 INSURANCE—INSURED’S REPRESENTATIONS IN APPLICA- 
TION WHICH ARE NOT WARRANTIES, BUT MERE RE- 
PRESENTATIONS, ARE SUFFICIENT, IF SUBSTANTIALLY 
TRUE. 

In insurer's action to cancel life policies, insured’s answers /ield re- 
presentations, and not warranties, because of the evidence not being sat- 
isfactory with that degree of certainty which the law requires to show 
them fraudulently made, and, not being warranties, but representations, it 
was sufficient if they are substantially true. 

(For other cases, see Insurance, Dec. Dig. § 265.) 


James T. Blair, C. J., and David E. Blair and Elder, JJ., dissenting. 


Appeal from St. Louis Circuit Court; Charles B. Davis, Judge. 

Suit by the Guaranty Life Insurance Company against Dr. Heiman 
Frumson and wife. After the trial and while the case was under advise- 
ment, Dr. Frumson died, and the case was revived in the name of his 
wife, Annie Frumson. Judgment for plaintiff, and defendant appeals. 
Appeal sustained. Judgment of the circuit court reversed, with directions 
to set aside the judgment for plaintiff canceling policies of life insur- 
ance, and dismissing defendant’s cross-bill, and to render judgment in 
favor of the defendant both upon the petition and upon her cross-bill re- 
forming and correcting said insurance policies, as prayed in said cross- 


bill. 


Frederick H. Bacon, of St. Louis, for appellant. 
Jones, Hocker, Sullivan & Angert, of St. Louis, for respondent. 


STRIBLING Et at. v. FRATERNAL AID UNION. (No. 21573.) 
(Supreme Court of Nebraska. Jan. 5, 1922.) 
186 Northwestern Reporter, 317. 


(Syllabus by the Court.) 
INSURANCE—ISSUANCE OF CERTIFICATE TO BENEFICIARY 
NOT WITHIN CLASS ALLOWED HELD ULTRA. VIRES. 

_ Where the statutes of the state under which a mutual benefit associ- 
ation is organized as well as its own by-laws, specify the classes of per- 
sons in whose favor a beneficiary certificate may be issued, and a member 
of such association, by false and fraudulent representations that the bene- 
ficiary named by him comes within one of the classes specified, procures a 
certificate to issue in favor of such person, such issuance is ultra vires, 
and no recovery may be had upon the certificate either by the beneficiary 

named or by the heirs at law. 
(For other cases,-see Insurance, Dec. Dig. § 723[10].) 


Appeal from District Court, Lancaster County; Clements, Judge. 
Suit by Sarah E. Stribling and others against the Fraternal Aid Union. 
Judgment for plaintiffs, and defendant appeals. Reversed and remanded. 


Fawcett & Mockett, of Lincoln, and Geo. R. Allen, for appellant. 
T. S. Allen, of Lincoln, for appellees. 


Heard before Morrissey, C. J., and Aldrich, Day, Dean, Flansburg, 
Letton, and: Rose, JJ. 
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GIFFORD vy. GIFFORD et at. (No. 49/253.) 
(Court of Chancery of New Jersey. Nov. 17, 1921.) 
115 Atlantic Reporter, 654. 


1. INSURANCE — PARTY PAYING PREMIUMS WITHOUT 
AGREEMENT WITH INSURED ACQUIRES NO LIEN ON 
FUND. 

A wife who paid premiums on an endowment policy on her husband's 
life, naming her as beneficiary, but providing for payment to the husband 
if he survived the endowment period, without any expectation that they 
would be paid, and with no intention as to keeping or holding the policy 
as security, acquired no lien on the fund from the mere payment of the 
premiums. 


(For other cases, see Insurance, Dec. Dig. § 585[6].) 


2. INSURANCE — WIFE’S PAYMENT OF PREMIUMS ON POL- 

ICY ON HUSBAND'S LIFE IN NATURE OF GIFTS. 

A wife’s payment of the premiums on an endowment policy on her 
husband’s life, naming her as beneficiary, but providing for payment to 
the husband if he survived the endowment period, when made without 
any agreement for repayment or a lien, were in. the nature of gifts to the 
husband from the wife. 

(For other cases, see Insurance, Dec. Dig. § 585[6].) 


3. INSURANCE—GIFTS TO HUSBAND BY WAY OF PAYMENT 


OF INSURANCE PREMIUMS NOT SET ASIDE BECAUSE OF 

DESERTION AND DIVORCE. 

Where a wife paid the premiums on an insurance policy on her hus- 
band’s life without any agreement for repayment or a lien, the validity of 
the gifts were not affected, and they could not be set aside because of the 
husband’s subsequent willful and obstinate desertion of his wife, for 
which the wife obtained divorce. 

(For other cases, see Insurance, Dec. Dig. § 585[6].) 


Suit by Isabell Ball Gifford against George Ernst Gifford and an- 
other. On final hearing. Bill dismissed. 


Horace C. Grice, of Newark, for complainant. 
Leonard Kalisch, of Newark, for defendants. 


Backes, V. C. Shortly after Mr. and Mrs. Gifford were married, in 
1900, the Prudential Insurance Company issued upon each of their lives 
an insurance policy and endowment bond of $5,000, payable to the insured 
if he or she survived 20 years or to the survivor if the insured died within 
that period. The annual premiums, except the first, were paid by Mrs. 
Gifford to and including 1909. They separated in 1908, and in 1913 were 
divorced on her complaint for desertion. Mrs. Gifford collected the cash 
surrender value cf the policy on her life soon after the separation (her 
husband releasing), and, the endowment on Mr. Gifford’s policy having 
matured, the insurance company was about to pay it to him, when Mrs. 
Gifford filed this bill, claiming a lien for the premiums, she had paid. An 
injunction issued and the Prudential, by leave, paid the money, $4,610, 
into court. 

{1] The gravamen of the bill is that the premiums were paid by Mrs. 
Gifford upon agreement with her husband that she was to hold the pol- 
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icy as security. The answer sets up that the payments of the premiums 
were voluntary and a gift from the wife to the husband. | granted the 
ad interim injunction upon Mrs. Gifford‘s unqualified averment that the 
policy had been pledged to her, but at the hearing she seemed not to 
realize that she had so deposed, and I feel she did not intend to. Her 
affidavit was her counsel’s conception of her rights, rather than her ‘own. 
The proofs fail utterly to sustain the allegations of the bill. The evidence 
shows clearly—in fact Mrs. Gifford admits—that she paid the premiums 
without any expectation that they would be repaid, either by her husband 
or out of the fund, and says that she never entertained the idea that she 
held or kept the policy as security. The mere fact that she paid the pre- 
miums does not give her a right to a lien. It is well established that one 
paying premiums on an insurance policy acquires no lien on the fund 
unless it is agreed with the beneficiary that he should have one. 2 Joyce 
on Insurance, § 1148; Clack v. Holland, 19 Bevan, 262; Leslie v. French, 
23 Ch: D. Sie. 


I have looked beyond the single issue raised by the pleadings—i. e.. 
that the complainant's rights were contractual—to see whether Mrs. 
Gifford could not have back her money on other grounds, for it would 
seem but equitable that, having sown the fund, she ought to get back 
her seed. But my examination of the authorities satisfies me that com- 
plainant’s alleged ground for relief—pledge—was the only one she could 
stand on, and in this she has failed. There are exceptions under peculiar 
circumstances. For instance, a pledgee of the policy, who pays the pre- 
miums to protect his security, is entitled to be reimbursed out of the fund. 
Leslie v. French, supra. So a joint beneficiary who pays the premium to 
preserve his interest may call upon his cobeneficiary for contribution out 
of the fund. Stockwell v. Mutual Life Ins. Co., 140 Cal. 198, 73 Pac. 
833, 98 Am. St. Rep. 25. McKenell v. Gowans, 2 L. R. Ch. (1912) 648. 
It has been held that a person paying the premiums at the request of 
a beneficiary, whose interest in the policy lapsed by her death before the 
insured, was entitled to be repaid out of the fund as against the ultimate 
beneficiaries. Morgan v. Mutual Benefit Ins. Co., 132 App. Div. 455, 116 
N. Y. Supp. 989. And, where premiums or assessments were paid by one 
under the mistaken idea that he was a beneficiary, equity has ordered that 
he be reimbursed. Tepper v. Royal Arcanum, 59 N. J. Eq. 321, 45 Atl. 
111. But not where the premiums were paid by a nominated beneficiary, 
who knew that he could be deposed, as in Spengler v. Spengler, 65 N. J. 
Eq. 176, 55 Atl. 285. Aside from these and kindred situations I have 
found no authority for a lien for premiums paid, except the right rests in 
contract. And this holds true as between husband and wife. Leslie v. 
French, supra. Mrs. Gifford does not come within the category of the 
exceptional situations. She paid the premiums knowing her own legal 
rights and those of her husband under the policy, viz. if he were to die 
within 20 years she would benefit, and if he survived he would take. She 
had no misconception as to her status, and consequently is not entitled to 
a lien on that score. Spengler v. Spengler, supra. 

[2] The payments of the premiums were in the nature of gifts to the 
husband from the wife. Mrs. Gifford is a woman of wealth. Mr 
Gifford earned a modest salary. The indications are that they lived in a 
style becoming her means—he contributing towards the family expendi- 
tures according to his ability, she supplying the deficiency. He suggested 
the mutual insurance; she agreed to pay the premiums. Although she 
half-heartedly denied the understanding, the evidence leaves no doubt as 
to the understanding of the parties, and indeed, all during the time they 
lived together in harmony, Mrs. Gifford paid the premiums, and, appar- 
ently, voluntarily and in accordance with the arrangement. She stopped 
only because they parted ¢ompany. Now, had Mrs. Gifford carried on— 
and I have no doubt she would have had they continued together—could 
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it then have been sincerely ventured that the premiums were not gifts, 
and that the husband was not entitled outright to the endowment? There 
were no strings to the gifts of the premiums. Each was complete and 
absolute when made, and irrevocable. That the payments were regarded 
by Mrs. Gifford as donative, is to be found in her letter to her husband 
written shortly after they separated, in which she asked him to sign a 
formal surrender of his interest in the policy on her life, which he aid, 
and wherein she said, “What I want is my policy in my name,” and that 
she would like “full sway over my own,” and in a conversation about 
_that time, as Mr. Gifford relates it—and it is not denied—in which he 
asked her for a like renunciation of her interest in the policy on his life, 
which she refused, for the reason that, in the event of his death before 
the 20 years were up, his relatives would get the insurance, although she 
expressed herself as perfectly willing that he should have the endow- 
ment—to my mind a plain recognition of the gift of the premiums. 

[3] The validity of the gifts are unaffected by Mr. Gifford’s subse- 
quent willful and obstinate desertion of his wife and the divorce that fol- 
lowed. Subsequent adultery, desertion, or any other marital offense re- 
sulting in divorce, afford no ground for setting aside gifts made to the 
offender. Lister v. Lister, 35 N. J. Eq. 49, affirmed 37 N. J. Eq. 331; 
Dunbar v. Dunbar, 2 L. R. Ch. (1909) 639; Converse v. Converse, 9 
Rich. Eq. (S. C.) 535; Chase v. Phillips, 153 Mass. 17, 26 N. E. 136. See 
note to Thomas v. Thomas, 35 L. R. A. (N. S.) 124. 

I have considered whether an equity exists in favor of Mrs. Gifford 
on the principle enunciated by Vice Chancellor Van Fleet in Black v. 
Black, 30 N. J. Eq. 215, to the effect that a wife’s expenditures upon her 
husband's estate—their home—are gifts, but that she is entitled to re- 
cover them if he thereafter, without justifiable cause, casts her out. There 
the wife spent her money in the confidence of reaping conjugal happinness 
and comfort in the home she had embellished, and her disappointment, un- 
lawfully brought about by her husband's conduct, was a fraud. In the 
present case there were no such considerations. The endowment was to 
Mr. Gifford outright. Mrs. Gifford was not to share in it, except, per- 
haps, incidentally as a wife, and then only according to her husband’s in- 
clination. 

The bill will be dismissed, with costs, and the money paid into court 
will be ordered paid to the defendant. 


Note.—Black vy. Black was taken to the Court of Appeals, and the 
judgment of that court is reported in 31 N. J. Eq. 798 as follows: 


“No written opinion was delivered. The decree of the Vice Chancel- 
lor, 3 Stew. 215, was reversed excepting as to the amount due on the $1,- 
000 note.” 


This statement is misleading. The decree below denied Mrs. Black 
equitable relief for the moneys she had expended upon her husband’s es- 
tate because of her misconduct, but granted her a money decree on three 
notes made to her by her husband for money lent. Mrs. Black took no 
appeal. Mr. Black appealed from the money decree and the court re- 
versed as to two of the notes. 
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TURNER v. NORTHWESTERN MUT. LIFE INS. CO. 
(Court of Appeals of New York. Nov. 22, 1921.) 


133 Northeastern Reporter, 435. 


1. INSURANCE — CONTRACT FOR RENEWAL COMMISSIONS 
SUBJECT TO COMPANY’S APPROVAL HELD TO COVER 
RENEWAL COMMISSIONS ON POLICIES WRITTEN BE- 
FORE THE DATE OF CONTRACT, NOT ON POLICIES WRIT- 
TEN BEFORE DATE OF APPROVAL. 

Where a renewal commission contract, made between plaintiff and in- 
surance company’s agent, covered renewal commission on all policies dated 
prior to March 10, 1902,.and was not to be effective until approved by 
the company, and was approved by it December 20, 1904, the contract 
did' not cover renewal commission on policies written between March 10, 

1902, and December 20, 1904. 


(For other cases, see Insurance, Dec. Dig. § 84[4].) 


Appeal from Supreme Court, Appellate Division, Second Department. 

Action by Albert Turner against the Northwestern Mutual Life In- 
surance Company. From judgment of the App-llate Divisien of the Su- 
preme Court for the Second Department (190 App. Div. 913, 179 N. Y: 
Supp. 955), affirming judgment of the Trial Term, entered on verdict in 
favor of plaintiff, defendant appeals by permission Judgment of Appel- 
late Division and Trial Term reversed, and new trial granted. 


Edwin F. Valentine, of New York City, for appellant. 
William L. Rumsey, of White Plains, for respondent. 


Carpozo, J. On January 6, 1897, plaintiff became the subagent of one 
Bristol, who was the defendant's general agent for soliciting life insur- 
ance in the city of New York. He was to have commissions during the 
continuance of his agency on all renewal policies written through his pro- 
curement. His employer was not the company, but Bristol; and Bristol, 
and not the company, incurred the obligation to pay. In March, 1902, 
there was a new arrangement. The plaintiff changed his contract with 
Bristol in respect of policies to be written in the future, but exacted the 
obligation of the company in respect of policies written in the past The 
new arrangement is embodied in two instruments signed by the plaintiff 
and Bristol, both dated March 10, 1902. One, relating to future business, 
need not detain us, for it does not bind the company. The cther, affecting 
past business, is the basis of this action. It cancels and declares of no 
effect the contract of January 6, 1897, in so far as that contract relates 
to policies written on and after March 10, 1902. It provides that the re- 
newal commission on all “policies dated prior to March 10, 1902,” shall 
be paid by the company “so long as the said agent shall continue to work 
satisfactorily and exclusively for the company,” and no longer It provides 
also that the continuation of renewal commissiens shall be “subject to 
the approval of this agreement by the said company.” That approval is 
evidenced by a note at the foot of the agreement, signed by the defend- 
ant through its superintendent of agencies, and dated December 20, 1904. 
The plaintiff testifies to an oral agreement between Bristol and himself 
that the contract of cancellation should not take effect until approval 
was obtained, and that delivery of the writing should be subject to that 
condition. Controversy did not arise till 1914. On January 7 of that 
year, the defendant by its superintendent of agencies gave notice to the 
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plaintiff that his services were not reasonably satisfactory, and that pay- 
ment of renewals on policies antedating March 10, 1902 (The notice said 
erroneously January 1, 1902) would therefore be discontinued. In re- 
spect of business not covered by the defendant’s covenant of assumption, 
the obligation, if any, was that of Bristol personally. The plaintiff waited 
some four years, and then, asserting that the company’s dissatisfaction 
was fraudulent and feigned, brought suit for his damages. His contract 
with Bristol would have expired by its terms at the end of 1916. When- 
ever policies were written hefore December 20, 1904, fhe company has 
been held liable, up to the natural expiration of the contract, for com- 
missions on renewals. 


[1] 1. The first question is whether the defendant is under any obli- 
gation in respect of policies written between March 10, 1902, and Decem- 
ber 20, 1904. The plaintiff argues that the contract of March 10, 1902, 
was delivered subject to the condition that it should not take effect until 
approved by the defendant. Even so, when approved, it became effec- 
tive according to its terms. One of its terms was that the defendant 
would assume an obligation in respect of policies written before March 
10, 1902. The plaintiff would have us modify this promise by substitut- 
ing an assumption of obligation in respect of all policies written before 
December 20, 1904. This is to change the promise in one of its express 
restrictions. Thomas v. Scutt, 127 N. Y. 133, 27 N. E. 961. The plaintiff 
under his earlier contract had the personal obligation of Bristol, and noth- 
ing more. He reinforced that obligation in respect of a restricted class 
of business by the obligation of the company. If he cannot bring the obli- 
gation within the terms of the assumption, he does not get it at all. We 
conclude that commissions on renewals between March 10, 1902, and De- 
cember 20, 1904, were improperly included. 

{2] 2. The next question is whether the verdict in respect of busi- 
ness prior to March 10, 1902, is vitiated by error in rulings upon evidence. 
The issue was whether the defendant’s dissatisfaction with the plaintiff's 
services was genuine or feigned. In support of plaintiff’s contention that 
dissatisfaction was feigned, the court received the letters of Bristol to 
the defendant, protesting against the cancellation and urging revocation. 
There was no denial that the business written by the plaintiff had fallen 
off during the two years preceding the announcement of the company’s 
election. Only $89,500 of insurance was written in 1912, and only $26,- 
000 in 1913, as against hundreds of thousands of dollars of insurance in 
every preceding year. The argument was advanced in Bristol’s letters 
that in spite of the falling off of business, the cancellation of the contract 
would have a bad effect on the other members of the force of agents. 
The plaintiff, it was said, had been ill; he had done well in earlier years; 
and the company should be generous. We think these declarations were 
incompetent. Mr. Bristol was an agent to solicit insurance, and nothing 
more. He was not charged with any duty in respect of the cancellation 
of this contract. His argument with his superiors that they were acting 
harshly or unwisely was not a declaration in the business of his agency. 
Stecher Lithographic Co. v. Inman, 175 N. Y. 124, 67 N. E. 213. The 
fact of illness might, of course, be proved. So might the fact of success 
in earlier years. What the court admitted was Bristol’s written estimate 
of the wisdom and justice of the conduct of lis principal. 


The judgment of the Appellate Division and that of the Trial Term 
should be reversed, and a new trial granted with costs to abide the event. 
Hiscock, C. J., and Pound, McLaughlin, and Crane, JJ., concur. 
Hogan, J., concurs on second ground stated in opinion 

\ndrews, J., absent. 


Judgments reversed, etc. 
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IN RE KNICKERBOCKER LIFE INS. CO. 


PEOPLE v. KNICKERBOCKER LIFE INS. CO. 


(New York Supreme Court, Appellate Division, First Department. Janu- 
ary 13, 1922.) : 


191 New York Supplement, 780. 


INSURANCE — COURT WILL NOT APPOINT RECEIVER FOR 
INSURANCE CORPORATION, THE ASSETS OF WHICH 
ARE IN THE POSSESSION OF THE SUPERINTENDENT OF 
INSURANCE. 

Insurance Law, § 63, was intended to provide for an economical liqui- 
dation of insolvent insurance companies through the agency of a state 
department, and the superintendent of insurance has been the official liqui- 
dator since the act became effective, and such officer being in possession 
of an insurance company’s assets, and its creditor having a right to 
speedy relief by application to him, and, if refused, by application to the 
court, the court will not appoint a receiver for the property. 

(For other cases, see Insurance, Dec. Dig. § 50.) 


Appeal from Supreme Court, New York County. 

Proceeding by the People of the State of New York against the 
Knickerbocker Life Insurance Company. From an order of the Supreme 
Court, New York County, entered March 7, 1921, appointing a receiver 
of the Knickerbocker Life Insurance Company, and a referee to take 


proofs, and from an order of the Supreme Court, entered April 28, 1921, 
denying the motion of the Attorney General to vacate the order of March 
7, 1921, the Attorney General and the Superintendent of Insurance of 
the State of New York appeal. Reversed, and motion to vacate order of 
March 7, 1921, granted, and appeal from such o1der dismissed. 

Argued before Clarke, P. J.. and Dowling, Page, Merrell, and Green- 


baum, JJ. 


Charles D. Newton, Atty. Gen. (Charles P. Robinson, of New York 
City, of counsel), for appellants. , 

Sernard Cowen, of New York City (A. Frank Cowen, of New York 
City, on the brief), for respondent. 


Pace, J. The respondent contends that the. appeal from the order 
of April 28th should be dismissed, as not appealable. A motion was 
made to dismiss this appeal on the same ground on June last, and de- 
nied. The contention of the respondent in this regard 1equires no fur- 
ther comment. 

The petitioner, administrator of an estate of a beneficiary of a life 
insurance policy in the Knickerbocker Life Insurance Company, ap- 
plied to the court for the appointment of a receiver of said company, 
successor to one: discharged by an order of December 23, 1887, rein- 
stated in 1906, and his estate discharged after his executor had ac- 
counted. The assets of the company are now in possession of the state 
commissioner of insurance, where same have been for many years, and 
who has paid out of the funds in his possession dividends to those 
claimants who had filed their claims with the receiver and certain legal 
expenses incurred in the administration of the insolvent estate. The 
petitioner does not show that any demand for payment of this claim 
was ever made upon the superintendent and refused. 
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The superintendent of insurance, since the enactment ef section 63 
of the Insurance Law (Consol Laws, c. 28), has been the official liqui- 
dator of all insolvent insurance companies. The purpose of this law 
was to provide for an economical liquidation of insclvent insurance 
companies through the agency of a state department, and to prevent 
the waste of assets which theretofore had been occasioned through re- 
ceiverships. No geod purpose can be served by the transfer of the 
assets from the custody and control of the state department to a re- 
ceiver. The claimant if entitled to receive any portion of this fund, 
can obtain speedy relief by application to the superintendent of in- 
surance, and, if refused, by application to the court. The only effect 
of this order will be to dissipate the funds in unnecessary receiver, ref- 
eree, and counsel fees. 

The order of April 28, 1921, is reversed, with $10 costs and dis- 
bursements, and the motion to vacate the order of March 7, 1921, granted, 
with $10 costs, and the appeal from said order of March 7, 1921, dis- 
missed, without costs. All concur. 


FLECKENSTEIN v. PROVIDENT INS. CO. 
(Supreme Court of North Dakota. Nov. 28, 1921.) 
186 Northwestern Reporter, 91. 


(Syllabus by the Court.) 

1, INSURANCE—IN AN ACTION ON A LIFE INSURANCE POL- 

ICY, QUESTION OF DELIVERY HELD ONE FOR THE JURY. 

In an action upon a life insurance policy, where the insured at the 
time of the application directed the soliciting agent to send the policy to 
be issued to a banker, with whom the insured did business, and the ap- 
plication contained a memorandum to setid the policy to such banker, and 
where the insurance company, acting upon the application, issued the pol- 
icy and sent the same to such banker, who was its agent, with instructions 
uncommunicated to the insured, to deliver only upon being satisfied after 
personal investigation concerning the good health of the insured, it is 
held, upon the record, that the question of delivery was one for the jury. 


(For other cases, see Insurance, Dec. Dig. § 668[3].) 


2. INSURANCE — QUESTION AS TO INSURED’S HEALTH ON 

DELIVERY HELD ONE FOR THE JURY. 

Where an insurance policy is delivered pursuant to a stipulation in 
the application that it shall not take effect unless delivered to and _ re- 
ceived by the insured while in good health, and where the insured, a 
married man aged 24 years, was in apparent perfect health when the ap- 
plication was signed, October 21st, and the. policy issued, October 30th, 
and so continued until the evening of November 8th, the day when the pol- 
icy was delivered, excepting that he complained of a headache in the even- 
ing of November 6th and during the day of November 7th, and where 
during the evening of November 8th the insured started.to have a fever, 
on November 9th had a high fever, and was then partially confined in bed, 
and on the afternoon of November 10th died through “broncho-pneu- 
monia,” following an attack of “influenza,” and where the entire evidence 
concerning the good health of the insured subsequent to the issuance of 
the policy and until his death is dependent solely upon lay testimony, un- 
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aided by that of medical’science, it is held that the question of the good 
heallth of the insured, when the policy was delivered, was for the jury. 


(For other cases, see Insurance, Dec. Dig. § 668[3].) 
Robinson, J., dissenting. 


Appeal from District Court, Hettinger County; Hanley, Judge. 

Action by Perpetua Fleckenstein against the Provident Insurance 
Company. Judgment for plaintiff. From an order denying a new trial, 
defendant appeals. Affirmed. 


Newton, Dullam & Young, of Bismarck, for appellant. 
Jacobsen & Murray, of Mott, and Benjamin Rigler, of Richardton, 
for respondent. 


LECHLER v. MONTANA LIFE INS. CO. OF HELENA, MONT. 


(Supreme Court of North Dakota Dec. 1, 1921. Rehearing Denied Dec. 
30, 1921.) 


186 Northwestern Reporter, 271. 


(Syllabus by the Court.) 
1. INSURANCE—INSURER'S AGENT FOR SOLICITING INSUR- 
ANCE HELD INSURER’S AND NOT INSURED’S AGENT 
WHEN SOLICITING REINSTATEMENT. 


Action upon an insurance policy. The policy had lapsed for nonpay- 
ment of the second premium. Agents of the insurance company solicited 
reinstatement and obtained the signature of the policy holder to a rein- 
statement blank, and a note for the premium, giving him assurance at the 
time that upon receipt of his application and note the policy would be 
reinstated by the company. Five weeks later the actuary returned the note 
to the agent who sent it, stating that it could not be received in payment, 
and suggesting that further attempts be made to secure payment of the 
premium partly in cash. The policy holder was not notified, and the 
note was not returned to him. About six weeks later, the policy holder 
died. It is held: 

An agent of an insurance company, with authority to solicit applica- 
tions for insurance, is the agent of the company within section 6632, C. 
L. 1913, and not of the insured while soliciting an application for rein- 
statement. 


(For other cases, see Insurance, Dec. Dig. § 98.) 


2, INSURANCE — INSURANCE POLICY CLAUSE AGAINST 
WAIVER BY AGENT MAY BE WAIVED. 


A clause in an insurance policy, to the effect that it cannot be altered 
by an agent or its provisions waived, except by written agreement of the 
company, is for the benefit of the company, and may be waived by it. 

(For other cases, see Insurance, Dec. Dig. § 386.) 


3. INSURANCE — WHERE INSURER’S AGENT LED INSURED 
TO BELIEVE THAT BY CONFORMING TO STATED RE- 
QUIREMENTS HIS POLICY WOULD BE REINSTATED AND 
HE COMPLIED, THE INSURER, BY NEGLECTING TO NO- 
TIFY OF REJECTION, WAIVES NONLIABILITY CLAUSES. 
Where a policy holder is led honestly to believe that by conforming to 

certain requirements stated by an agent, his policy will be reinstated, and 


17 Vol. LIX, 
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where he complies with the requirements, and thereafter the company neg- 
lects to notify him that his reinstatement application is rejected, it waives 
the provisions of the policy under which its nonliability might otherwise 
be asserted. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 


Robinson and Christianson, JJ., dissenting. 


Appeal from District Court, Golden Valley County; Thomas H. 
Pugh, Judge. 

Action by Bernard Lechler against the Montana Life Insurance Com- 
pany of Helena, Mont. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


O. W. McConnell, of Helena, Mont., and Keohane & Jones and G. J. 
Oppegard, all of Beach, for appellant. 
Simpson & Mackoff, of Dickinson, for respondent. 


RELIANCE LIFE INS. CO. v. THAYER. (No. 10382.) 


(Supreme Court of Oklahoma. Dec. 13, 1921. Rehearing Denied Jan. 
10, 1922.) 


203 Pacific Reporter, 190. 


(Syllabus by the Court.) 

1, INSURANCE—WHERE INSURER'S AGENT RECEIVES NOTE 
FOR PREMIUM, AND REMITS CASH DUE INSURER, THE 
LATTER BECOMES LIABLE UNDER THE POLICY. 

When an insurance company issues a policy of life insurance, and its 
agent delivers the policy to the insured, and such agent thereupon receives 
and accepts the promissory note of said insured for the amount of the 
first year’s premium on said policy, and the agent remits in cash the 
amount due the insurance company, this constitutes a completed contract, 
and creates a liability on the insurance company under the terms of the 
policy. 

(For other cases, see Insurance, Dec. Dig. § 186[5].) 


2. INSURANCE—LIFE INSURER MAY NOT CANCEL A DELIV- 
ERED POLICY EXCEPT AS PROVIDED THEREIN, OR BY 
CONSENT OF INSURED OR BENEFICIARY. 

When an insurance company has executed and voluntarily delivered a 
policy of life insurance to the insured, it cannot cancel such policy except 
in the manner provided in the policy, or with the consent of the insured. 
or any person having a vested interest therein, or by an action brought 
for that purpose. 


(For other cases, see Insurance, Dec. Dig. § 228.) 


3. INSURANCE — WHERE INSURANCE POLICY WAS DELIV- 
ERED TO INSURER BY ONE OTHER THAN INSURED, AND 
WITHOUT INSURED'S CONSENT, INSURER COULD NO'1 
CANCEL. 

Where the insured has left his policy of insurance in a place where 
some other person has access to it, and such person without the knowl- 
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edge or consent of the insured delivers such policy to the agent of the 
insurance company, who transmits it to the insurance company, any act by 
said insurance company attempting to cancel such policy without the con- 
sent of the insured is a nullity, and such policy remains in full force and 
effect notwithstanding the attempt on the part of the insurance company 
to cancel the same. 

(For other cases, see Insurance, Dec. Dig. § 231.) 


4. INSURANCE—HELD THAT INSURER COULD NOT DEFEND 
KOR FALSITY OF ANSWERS IN APPLICATION AFTER 
ONE YEAR FROM POLICY’S DATE. 

Where a policy of insurance contains a provision: “This policy and 
the application therefor, a copy of which is hereto attached, constitute the 
entire contract between the parties. The policy contains no restrictions 
upon the occupation, residence or travel and shall be incontestable after 
one year from its date except for violation of any conditions relating to 
military or naval service in time of war’—an action to cancel such policy 
must be brought within one year from the date of said policy. When an 
action is brought to recover on such policy, the insurance company cannot 
plead as a defense fraud in procuring the same or the falsity of answers 
contained in the application unless such defense is set up within one year 
after the date of the policy. 

(lor other cases, see Insurance, Dec. Dig. § 400.) 


5. INSURANCE—HELD THAT INSURER ESTABLISHED NO DE- 
FENSE, SO THAT IT WOULD NOT HAVE BEEN ERROR TO 
PEREMPTORILY INSTRUCT FOR BENEFICIARY. 

The only defenses set up in the answer are that the insured gave false 
answers to questions in the application which it claimed constituted fraud 
in procuring the policy, and that the policy had been canceled. The de- 
fense of false answers and fraud was not pleaded within one year from 
the date of the policy. The uncontradicted evidence shows that the only 
cancellation of the policy was an arbitrary act on the part of the insur- 
ance company, without the consent of the insured. Under these facts the 
insurance company did not establish any defense, and it would not have 
been error for the court to give a peremptory instruction to the jury to 
return a verdict in favor of the beneficiary under such policy. 

(For other cases, see Insurance, Dec. Dig. § 400.) 


\ppeal from District Court, Tulsa County; N. E. McNeill, Judge. 

Action by Hazel Thayer, as beneficiary in a life insurance policy is- 
sued on the life of George D. Thayer, insured, against the Reliance Life 
Insurance Company, a corporation, insurer. Judgment for plaintiff. De- 
fendant appeals. Affirmed. 


Poe & Lundy, of Tulsa, for plaintiff in erro1. 


_ _L. J. Martin, W. J. Gregg, C. E. Baldwin, and M. C. Spradling, all of 
Tulsa, for defendant in error. 
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MOSAIC TEMPLARS OF AMERICA y. SMITH. (No. 2462.) 
(Court of Civil Appeals of Texas. Texarkana. Nov. 24, 1921.) 
236 Southwestern Reporter, 175. 


1. INSURANCE — SERVICE OF PROCESS ON COMMISSIONER 
OF INSURANCE WITHIN 30 DAYS OF RETURN TERM OF 
WRIT EFFECTUAL AS TO BENEFIT SOCIETY FOR SUC- 
CEEDING TERM. 

Under Rev. St. art. 4844, providing for service upon fraternal bene- 
ficiary society by service of duplicate copies of the process on the Com- 
missioner of Insurance and Banking, and requiring the commissioner to 
forward one of the duplicate copies to the society, “provided, however, 
that no such service shall be valid or binding against any such society 
when it is required thereunder to file its answer, pleading, or defense in 
less than 30 days from the date of mailing the copy of such service to 
such society,” the service of citation within 30 days before the return term 
of the writ was not void, but was effectual for the succeeding term, in 
view of articles 1850, 1852-1857. 


(For other cases, see Insurance, Dec. Dig. § 814.) 


Error from Harrison County Court; W. H. Strength, Judge. 
Suit by Alice Smith against the Mosaic Templars of America. Judg- 
ment for plaintiff, and defendant brings error. Affirmed. 


Scott & Casey, of Marshall, for plaintiff in error. 
Abney & Young, of Marshall, for defendant in error. 


DIEFENBACH v. JARETT. 
(Supreme Court of Wisconsin. Jan. 10, 1922.) 
186 Northwestern Reporter, 189. 


1. INSURANCE—CO-OPERATION AND DIVISION OF COMMIS- 
SIONS BETWEEN AGENTS OF SAME COMPANY HELD 
NOT FORBIDDEN BY STATUTE. 


St. 1919, § 19550, subd. 2(e), relating to divisions of commissions by 
insurance agents, was not intended to forbid two licensed agents of the 
same company from assisting each other in their work, and does not for- 
bid a contract between them for division of commissions en policies writ- 
ten through their combined efforts. 


(For other cases, see Insurance, Dec. Dig. § 84[1].) 


3. INSURANCE — CONTRACT BETWEEN COMPANY AND 
AGENT PROPERLY EXCLUDED AS IMMATERIAL IN AC- 
TION FOR DIVISION OF COMMISSIONS. 

In an action by one insurance agent against another agent of the same 
company under a contract for division of commissicns, a contract be 
tween plaintiff and the insurance company /ie/d properly excluded as 1m- 
material. 

(lor other cases, see Insurance, Dec. Dig. § 84[6].) 
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Appeal from Circuit Court, Milwaukee County; W. B. Quinlan, 
Judge. 

Action by J. A. Diefenbach against William Jarett. Judgment for 
plaintiff, and defendant appeals. Reversed and remanded, with directions. 


The complaint alleged, in substance, that plaintiff, an agent of the 
Mutual Insurance Company of New York, agreed with defendant, Jarett, 
an agent of the same company, that they should jointly undertake to write 
insurance upon the lives of certain men in Marinette, Wis.; that the com- 
missions received should be divided equally; that in pursuance of this 
agreement the policies contemplated were written up; and that defendant 
now retains the entire commissions for certain of the policies to one-half 
of which plaintiff is entitled. 

The evidence shows that plaintiff, after writing a $2,000 policy upon 
the life of one Charles Lauerman, was of the opinion that a much larger 
amount could be secured from said Lauerman and certain of his relatives; 
that in order to obtain the largest amount possible, he secured the serv- 
ices of defendant, he being more proficient in the handling of large poli- 
cies: that, after an introduction by the plaintiff, they jointly placed upon 
the lives of Charles Lauerman and Frank Lauerman insurance to the 
amount of $200,000. that thereafter defendant, unknown to plaintiff, re- 
turned and secured additional policies to the amount of $200,000, and col- 
lected certain renewal commissions, all of which latter commissions he 
refused to divide. 


It appears that suit was begun in January, 1919; that the case was 
twice continued by reason of the sickness of defendant, who was in New 
York; that a request for another continuance for the same reason on 
March 14, 1921, was refused, and the case then called for trial. Both 
parties moved for judgment. 


The trial court held that the transaction was a joint . undertaking, 
whereby each was to receive half of the commissions in consideration of 
services performed, and judgment was rendered accordingly. 


Miller, Mack & Fairchild and Paul R. Newcomb, all of Milwaukee, 
for appellant. 


Charles E. Hammersley, of Milwaukee, for respondent. 


Jones, J. (after stating the facts as above). This case involves the 
construction of section 19550, subd. 2(e), Wis. Stats. So far as material, 
it provides as follows: 

“Division of Commissions. (e) Any agent may pay the whole or any 
part of his commissions to: 

“(1) An agent, other than a life agent, holding a certificate of au- 
thority under section 1976 for writing the kind of insurance for which 
such commissions are paid. 

“(2) A nonresident insurance agent, of any insurance company au- 
thorized in this state, as to insurance upon property owned by nonresidents 
or located wholly outside of this state. 

“(3) A. nonresident agent of the fidelity or surety company paying 
such commissions. Except as aforesaid, no agent shall pay the whole or 
any part of the commissions upon any policy to any other person.” 


It is urged by appellant’s counsel that this statute prohibits any such 
division of commissions between agents as is claimed in this action. It is 
urged that it was the object of the statute to prevent rebating; also to 
prevent the concerted action of two or more agents, and the annoyance 
which would result to those who might be solicited to take insurance. It 
is argued that another purpose was to destroy some of the incentive to 
pay large commissions to life insurance agents. 
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There are various other statutes regulating the mode of conducting 
gfe insurance, all doubtless designed to prevent various abuses which had 
existed. One statute prohibits persons from effecting insurance without 
having obtained a certificate or license. Section 1976, subd. 1, Stats. 
Another provides that no corporation or stock company shall be licensed 
as agent. Section 1976, subd. 6, Stats. Another prescribes the qualifica- 
tions of agents. Section 1976, subd! 7. Another clause provides that 
every company: shall file a schedule of percentages or kinds of commis- 
sions paid to agents within the state. Section 1977, subd. 4. But no 
statute has been cited, and we find none, which forbids such a transac- 
tion as was proved in this case, unless it be the section above quoted and 
relied on by appellant. 

The first policy of $2,000 was secured by plaintiff without the aid of 
defendant. Then* policies amounting to $200,000 were obtained by them 
jointly upon the lives of persons contemplated by the agreement. For 
these last policies applications were signed by both plaintiff and defendant, 
and the commissions were equally divided, apparently without objection 
by defendant or the insurance company. Then, as found by the trial court, 
the defendant, disregarding his agreement, procured $200,000 more insur- 
ance from the same persons, collected the commission thereon, and _re- 
fused to account to the plaintiff. 

[1] Both plaintiff and defendant were duly licensed agents of the 
same company. Except for the plaintiff's initiative and effort the defend- 
ant would not have received any of the commission. Unless the statute 
forbids, justice clearly demands that the commissions should be divided 
according to the agreement. Under the agreement the commissions were 
not earned by defendant, but by the joint efforts of both parties. Al- 
though defendant may have been paid the entire amount of commissions 
on the last $200,000, they were not his commissions within the meaning of 
the siatute. We do not believe that it was the purpose of the statute in 
question to forbid two licensed agents of the same company to assist each 
other in their work. Such co-operation may be of material advantage to 
them and to insurance companies as well. 

[2] As we construe the statutes we have mentioned, it is their pur- 
pose to regulate the conduct of companies and agents in their business 
and to prevent abuses, but not to discourage life insurance or its solicita- 
tion by agents. It is a matter of common knowledge that insurance 
agents, duly licensed by the same company, frequently act jointly in writ- 
ing insurance, and the practice has been very generally permitted by the 
companies and has not been disapproved by the department of insurance. 
If it is a practice which is to be condemned by the Legislature, the statute 
should be so amended that the disapproval will be clearly expressed. 


[3] Appellant’s counsel objected to the ruling of the court exclud- 
ing the contract between the insurance company and the plaintiff. This 
contract might be material in litigation between plaintiff and the company 
relative to commissions, but this is not such an action. We find nothing 
in the contract which would prevent plaintiff from recovering from a 
third party a commission received by him from the company which had 
been earned by their joint effort under such an agreement as is here re- 
lied on. ; 

[4] Defendant's counsel argue that there must be a new trial on the 
ground that there was no proof that defendant had received from the 
company the commissions earned. The action is for money had and re- 
ceived, based upon the agreement between the parties, and of course it is 
necessary to a recovery to prove that defendant received the money sued 
for. The trial court found that defendant collected and received the pre- 
mium and renewals upon the policies. There is proof that the premiums 
were collected, but after a careful examination of the printed case and 
record, we find no proof that the commissions were paid by the insurance 
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company to the defendant. Such payment is denied in the answer, and the 
failure of proof is insisted on by defendant’s counsel. It is asserted in 
the brief of plaintiff’s counsel that defendant admitted receiving the com- 
missions in an examination under section 4096, Stats., and that it was not 
disputed at the trial. But no such facts appear in the record. 


There seems to be no good reason for a new trial on all issues. Upon 
the return of the record to the circuit court, the court should proceed to 
take testimony on the question whether the commissions involved were 
paid to the defendant and if it is found that they were so paid, judgment 
should be rendered in favor of plaintiff for one-half the amount with in- 
terest. 


Judgment reversed, and cause remanded for further proceedings as 
indicated in this opinion, with costs to appellant. 


Siebecker, C. J., took no part. 
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FIRE, TORNADO, ETC. 


LEE et aL. v. UNITED STATES FIRE INS. CO. et at. (Civ. 2368.) 
(District Court of Appeal, Third District, California. Nov. 26, 1921.) 
203 Pacific Reporter, 774. 


5. INSURANCE — WHERE RIGHT TO RECONVEYANCE RE- 

TAINED, THERE IS NO CHANGE OF TITLE. 

An absolute deed was not a “change of title’ avoiding insurance pol- 
icy by the fact that the grantor authorized the grantee to sell and pay 
the owner’s indebtedness to the grantee and on a prior mortgage, and, if 
there was any proceeds left, give it to the grantor’s wife, since such au- 
thorization was not irrevocable before a sale by the grantee. 


(For other cases, see Insurance, Dec. Dig. § 328[7].) 


6. INSURANCE—EQUITABLE TITLE COMPLIANCE WITH CON- 
DITION THAT INSURED MUST HAVE SOLE AND UNCON- 
DITIONAL OWNERSHIP. 

An equitable title in the insured is a sufficient compliance with a con- 
dition of the policy avoiding it if insured’s interest is other than sole and 
unconditional ownership. 


(For other cases, see Insurance, Dec. Dig. § 328[1].) 


7. INSURANCE — DEED CONSTITUTING A. MORTGAGE 
MERELY HELD NOT TO AVOID POLICY. 

That insured has conveyed property covered by a fire policy under 
absolute deed does not avoid the policy on the ground that insured has 
relinquished sole and unconditional ownership, where the deed is a mort- 
gage merely, and only creates a lien incident to the secured debt. 

(For other cases, see Insurance, Dec. Dig. § 328[7].) 

8. INSURANCE — FAILURE TO MAKE PROOF OF LOSS NO 
BAR TO RECOVERY WHERE PREVENTED BY INSURER. 
Where insurer’s agents prevented insured from making proof of loss, 

failure to make such proof did not bar a recovery under the policy. 

(For other cases, see Insurance, Dec. Dig. § 558[2].) 

9. INSURANCE — DENIAL OF LIABILITY ON ANOTHER 
GROUND HELD WAIVER OF PROOF OF LOSS. 

Denial by insurer of all liability under the policy because of alleged 
change of ownership, made prior to the expiration of time to make proof 
of loss, is a waiver of the policy condition requiring such proof. 

(For other cases, see Insurance, Dec. Dig. § 559[1].) 


10. INSURANCE—ADJUSTER MAY WAIVE PROOF OF LOSS. 
Notwithstanding policy provision that no representative of the com- 

pany “shall have power to waive any provision or condition of this pol- 

icy,” an insurance adjuster had authority to waive proof of loss. 
(For other cases, see Insurance, Dec. Dig. § 556[2].) 


Appeal from Superior Court, Tulare County; J. A. Allen, Judge. 

Action by J. F. Lee and others against the United States Fire Insur- 
ance Company and another to compel conveyance of real property. Judg- 
ment for plaintiffs, and defendants appeal. Affirmed. 
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Miller, Thornton, Miller & Watt, of San Francisco, for appellants. 
Lamberson & Lamberson, of Visalia, for respondents. 


Fincu, P. J. Judgment was rendered requiring the defendant United 
States Fire Insurance Company to convey certain real property to plain- 
tiff C. W. Carey upon payment by the latter of the indebtedness found to 
be due the company from Carey. 

The company issued its policy to Carey, insuring the dwelling house 
on the property against less by fire in the sum of $2,000. At that time 
the property was incumbered by a trust deed securing the payment to 
Charlotte E. Miot of an indebtedness due her from Carey of $2,500. The 
policy made the loss, if any, payable to Mrs. Miot as her interest might 
appear, and provided that, as to her, the insurance should not be invalid- 
ated by any act or neglect of Carey. After the issuance of the policy 
Carey and his wife deeded the property to plaintiff J. F. Lee. Thereafter 
the dwelling house was totally destroyed by fire. Mrs. Miot made proof 
of loss, and the company paid her the full amount of the insurance and 
took an assignment from her of the trust deed and the indebtedness se- 
cured thereby to the extent of $2,000, and later paid her the remainder 
due her from Carey, and took an assignment of the whole indebtedness. 
The company then demanded of Carey the payment of the whole indebt- 
edness which the trust deed was given to secure, and, on his failure to 
make payment thereof, caused the trustee to give notice of sale of the 
property. Thereupon the plaintiffs commenced this action, and caused 
summons to be duly served upon defendants. After such service the 
trustee sold the property to the company for the sum of $3,220.50, the 
whole amount of the original indebtedness with interest, costs, and at- 
torney fees. The court gave judgment requiring the company to convey 
the property to Carey upon his payment of the amount due under the 
trust deed, after crediting him with the $2,000 for which the dwelling 
house was insured. The court found that Carey did not offer to pay the 
company the amount so found due prior to suit, but that such an offer 
would have been unavailing. 

\ppellants contend that— 

By the deed from Carey to Lee “there was a change in the title and 
interest of the insured in violation of the provisions of its policy, which 
precluded him from making any recovery thereon.” 

The policy provided that— 

“This entire policy shall be void * * * if the interest of the in- 
sured be other than unconditional and sole ownership.” 

Respondents meet this contention with the claim that the deed was 
given to Lee only as security for money loaned by him to Carey. Lee 
testified : 

“Mr. Carey was sick a couple of years * * * and he had to have 
an operation performed on him, and he had.to be sent to San Francisco 
to the hospital, and he didn’t have any money, and he deeded this land to 
me in lieu, as security, and if I had a show to sell the land, I was to sell 
t and pay Mrs. Miot, the mortgagor, and myself, and if there was any 
left after that, why I was to give it to his wife,” and that he loaned the 
money to Carey. a 

The Careys kept possession of the property, and had the full use and 
control thereof. Carey testified to the same effect as Lee, and further: 

“I never made any note because I had been in the habit of getting 
money from him any time I wanted it; 1 never did give him a note for 
security, and | told him I would, being they had raised me since I was 
three years old, and J guess they figured they didn’t need a note”; that he 
always did business with them “that way; * * * any time I needed 
any money, I always went over and got it’; that Mrs. Lee is his aunt. 





262 Insurance Law Journal, Vol. 59. | Mar., 1922. 


[1-4] There is no evidence that Carey expressly promised to repay 
Lee the money loaned him, but the law implies such a promise. Couts 
v. Winston, 153 Cal. 688, 96 Pac. 357. Todd v. Todd, 164 Cal. 258, 128 
Pac. 413. Neither does the evidence show a direct promise by Lee to re- 
convey to Carey, but the law imposes such obligation upon payment of 
the indebtedness secured by the deed. Civ. Code, §$ 2941. There is no 
conflict in the evidence other than such inferences as may be drawn from 
the facts stated and the additional facts that revenue stamps to the valuc 
of $1.50 were attached to the deed, such stamps not being required on a 
mortgage, and the statement of Carey, hereinafter considered, that he had 
deeded the property to Lee. Clear and convincing evidence is required to 
show that the deed is not what jit purports to be, but “where there is a 
substantial conflict, it is primarily for the trial court to determine whether 
the evidence in favor of the claim of mortgage is clear and convincing.” 
Todd v. Todd, supra. It cannet be said that the trial court was not jus- 
tified in concluding that the deed was intended as a mortgage. 

[5, 6] Appellants urge that, even if the deed was intended as a mort- 
gage, Carey had parted with all dominion over the property by his au- 
thorization to Lee to sell and deliver the net proceeds to Mrs. Carey. 
Such authorization, however, was not irrevocable, and Carey retained the 
right, on payment of the indebtedness to Lee before a sale by the latter 
—and no such sale was in fact made or attempted—to a reconveyance of 
the property. 

“The clause of the policy providing that it shall be void if the in- 
sured’s interest is other than sole and unconditional ownership, * * * 
is designed to remove from him the temptation to profit by the willful 
destruction of property not entirely owned by him. * * * ‘It there- 
fore follows that the clause is in most cases held to refer to the char- 
acter and quality of the titlke—to the actual and substantial ownership, 
rather than to the strictly legal title.’ * * * An equitable title in the 
insured is a sufficient compliance with the condition in question.” Mc- 
Collough v. Home Ins. Co., 155 Cal. 662, 102 Pac. 815, 18 Ann. Cas. 862; 
Raulet v. Northwestern, etc., Ins. Co., 157 Cal. 213, 107 Pac. 292; Rami- 
rez v. United Fireman’s Ins. Co., 189 Pac. 309. 


[7] Since the deed to Lee was intended as a mortgage it transferred 
no interest in the land, but created a lien only “which was an incident 
of the secured debt.” Anglo-Califernia Bank v. Cerf, 147 Cal. 389, 81 
Pac. 1077. Chapman v. Hicks, 41 Cal. App. 158, 182 Pac. 336. 


[8] Carey did not make proof of loss, and it is urged that by such 
failure he lost all right of recovery under the policy. The court found 
that he “was prevented from making’ such proof of loss by the special 
agent of the said insurance company who had the adjustment of such 
loss in his hands and by Fred D. Steele, the local agent” thereof. Steele 
testified that proofs of loss were made out by Mr. Reddling, the adjuster 
of the company, and, as Carey “was going to sign the proofs of loss, 
Reddling “asked him if he was the sole owner of the property, and he 
said no, he wasn’t, hadn't owned it for something like a year or year and 
a half.” Reddling testified to like effect, and that he then said to Carey 
that he had no further use for him, and put the prepared proofs in his 
pocket. Carey testified: , 

“I started to explain to them just the situation of the case. J am 
no attorney or anything, and I didn’t know just how it should be, and | 
started to explain the case to them, about it, and he just threw up his 
hands, and said they didn’t owe me or Lee anything in the case. * * * 
He says, ‘I have those proofs here for you to sign.’ Then I says, ‘W ell, 
now I better go get my uncle, as he is interested in this proposition; and 
he says, ‘In what way is he interested in it?) * * * And so I started 
to explain how it was; * * * told him that I had given my uncle a 
deed to the property. * * * I thought they were interested in it, and 
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in fact I didn’t get it, go through with the talk, because when | told him 
that, he threw up his hands and says, ‘Well, * * * we don't owe you 
or Mr. Lee’—something to that effect—any insurance.’ ’ 

The testimony is sufficient to support the finding that Carey was pre- 
vented from making proof of loss by the company’s agents. 

[9] The statement of Reddling, together with the subsequent acts of 
the company, was a denial of all liability on other grounds than failure 
to furnish such proofs. Before the expiration of the 60 days allowed 
Carey in which to furnish such proof, the company took an assignment 
from Mrs. Miot, subrogating it to her rights under the trust deed to the 
extent of $2,000. The instrument recited that the policy of insurance 
provides that it “shall be void * if the interests of the insured 
be other than unconditional and sole ownership”;. that Carey had con- 
veyed the property to Lee, and that the company claimed that, by reason 
of such conveyance, “as to the said C. W. Carey and/or J. F. Lee no 
liability therefor exists.’ The company had no right to subrogation un- 
der the policy except upon its “claim that, as to the mortgagor or owner, 
no liability therefor existed.” Its act in taking the assignment of the 
trust deed was in itself a denial of liaibility to Carey. At the trial and 
on this appeal the company has continued to deny all liability to Carey 
because of his deed to Lee. The denial of such liability prior to the ex- 
piration of the time to make proof of loss is a waiver of the condition 
of the policy requiring such proof. Farnum v. Phoenix Ins. Co., 83 Cal. 
263, 23 Pac. 869, 17 Am. St. Rep. 233; Royal Ins. Co. v. Martin, 192 U. 
S. 149, 24 Sup. Ct. 247, 48 L. Ed. 385. 


[10] Appellants contend that under the provisions of the policy to 
the effect that no representative of the company “shall have power to 
waive any provision or condition of this policy” the adjuster was with- 
out authority to waive proof of loss. The cases are all to the contrary. 
McCullough v. Home Ins. Co., 155 Cal. 663, 102 Pac. 814, 18 Ann. Cas. 
862; J. Frank Co. v. New Amsterdam C. Co., 175 Cal. 293, 165 Pac. 927; 
Ramirez v. United Fireman’s Ins. Co., 189 Pac. 309. 


The court admitted evidence to the effect that after the fire Carey 
made an agreement to sell the property. The testimony was apparently 
offered for the purpose of showing acts of ownership by Carey. Whether 
properly admitted or not, the evidence was of slight importance. The 
uncontradicted evidence, independent of that to which objection is made, 
shows that, at all times after the execution of the deed to Lee, Carey. had 
the full possession, use, and control of the property. The evidence in 
dispute could show no more. 


There is no suggestion of bad faith or wrongful conduct on the part 
of the plaintiffs, and the defense interposed is purely technical and wholly 
without support in natural justice. 


The judgment is affirmed. 
We concur: Burnett, J.; Hart, J. 
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OSLER vy. ATLAS ASSUR. CO. (No. 22239.) 
(Supreme Court of Mississippi, Division A. Jan. 9, 1922.) 
90 Southern Reporter, 185. 


(Syllabus by the Court.) 

1. INSURANCE — TORNADO POLICY PROVIDING IT SHOULD 
BE VOID FOR CHANGE OF INTEREST IS NOT VOID 
WHERE CHANGE TAKES PLACE AFTER DESTRUCTION 
BY TORNADO. 


A provision in a tornado insurance policy on a house that the policy 
shall be void “if any change take place in the interest or title of the sub- 
ject of this insurance” is not violated where the insured does not convey 
or contract in writing and deliver the writing before the house is des- 
troyed by the tornado. 

(lor other cases, see Insurance, Dec. Dig. § 328[8].) 


2. INSURANCE — WHERE OWNER, ORALLY AGREEING TO 
: SELL HOUSE AND PUT PURCHASER IN POSSESSION, EX- 
ECUTED, BUT DID NOT DELIVER, DEED BEFORE LOSS, 

THERE WAS NO “CHANGE OF INTEREST OR TITLE.” 

In such case, where the insured orally agrees to sell the house, ex- 
ecutes a deed, and puts the purchaser in possession, but does not deliver 
the deed nor execute and deliver any other writing of the sale before loss, 
there is no “change of interest or title” in the property as contemplated 
by the said provision, under sections 2763 and 4775, Code 1906 (sections 
2267 and 3119, Hemingway's Code). 

(For other cases, see Insurance, Dec. Dig. § 328[8].) 

(For other definitions, see Words and Phrases, First and Second 
Series, Change.) 


Appeal from Circuit Court, Lauderdale County. J. D. Fatheree, Judge. 

Action by R. P. Osler against the Atlas Assurance Company on a 
tornado policy. Peremptory instruction for the defendant, and from the 
judgment thereon the plaintiff appeals. Reversed, and judgment rendered 
for plaintiff. 


Martin Miller, of Meridian, for appellant. 
C. S. Street, of Laurel, for appellee. 


HoLpEN, J. The appellant, Osler, sued the appellee, Assurance Com- 
pany, on a tornado policy for $1,000 on a house destroyed by a cyclone of 
\pril 20, 1920; a peremptory instruction to find for the defendant was 
granted in the lower court, from which judgment this appeal is prosecuted. 

[1] The tornado insurance policy among other things provides that— 

“In case of any fraud, false swearing, misrepresentation, or conceal- 
ment by the insured touching any matter relating to this insurance or the 
subject thereof; or if any change, other than by the death of the insured. 
take place in the interest or title of the subject of this insurance, * * * 
this entire policy shall be void.” 

At the trial the defendant Assurance Company gave notice of and 
relied upon this provision of the policy as a defense to the action, on the 
ground that there had been a change in the interest or title of the prop- 
erty that was destroyed after the issuance of the policy and before the 
tornado occurred. The plaintiff below contended that there was no chang 
in the interest or title of the insured property. 
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The proof in the record, which is not materially contradicted, shows 
that appellant, Osler, before the destruction of the property, put one Joe 
Miller in possession of the property under an agreement to sell it to him 
for the sum of $4,500. Miller paying $1,100 cash to Osler on the agreed 
purchase price; that appellant, Osler, had executed a deed to Miller to 
the property, which he did not deliver, but was holding for the purpose 
of delivering to Miller as soon as the purchase price of the property had 
been fully paid. 


At the time the property was destroyed by the tornado, and at which 
time the cause of action under the policy accrued, the deed had not been 
delivered, nor had there been executed and delivered any contract in writ- 
ing between Osler and Miller with reference to the purchase of the prop- 
erty 

There is considerable argument here by counsel for the appellee re- 
garding an alleged delivery of the deed after the property was destroyed 
and the right of action had accrued; and it is also argued that a policy 
by another tornado insurance company was issued and paid to Miller for 
the loss of this same property. But we do not think it material as to any- 
thing that happened after the loss occurred and the right of action arose. 
The main point presented in this appeal, and which is decisive of the case, 
is whether or not the evidence in the case shows that the provision in the 
policy against a “change of interest or title” in the property had been 
violated by the insured before loss. 


[2] It seems clear to us that the proof in the case wholly fails to show 
there was any change in the interest or title of the property after the is- 
suance of the policy and before the loss occurred. A conveyance or con- 
tract conveying ‘any interest” in land or passing any title thereto must 
be in writing under section 2763, Code of 1906 (section 2267, Heming- 
way’s Code), and also section 4775, Code of 1906 (section 3119, Heming- 
way’s Code). There was no interest or title conveyed or passed by writ- 
ing in this case; therefore, there was no “change in the interest or title” 
of the property destroyed, as provided in the clause of the policy. 


The evident meaning of the provision, which is to be construed most 
strongly against the insurance company who claims a forfeiture, is that, 
if there is a change in the interest—that is, the ownership—of the prop- 
erty the policy shall be thereby vitiated. But in this case the ownership, 
or any interest in it, in the land could not be changed except it be done 
in writing and delivered. Under the proof in this recerd we do not think, 
though unnecessary to decide, that specific performance could have been 
enforced by Miller, because of the failure to contract and deliver in writ- 
ing. But, if mistaken in this, still it seems plain to us that no change of 
interest or title, as provided and contemplated in the clause of the pol- 
icy, teok place in this case. Erb v. German A. Ins. Co., 98 Iowa, 606, 67 
N. W. 583, 40 L. R. A. 845; 2Etna Ins. Co. v. Aston, 123 Va. 327, 96 S. 
FE. 772; Moseley v. Northwestern Ins. Co., 109 Mo. App. 464, 84 S. W. 
1000; Garner v. Milwaukee Mechanics’ Ins. Co., 73 Kan. 127, 84 Pac. 
117, 4. Be ee EN. “4 654, 117 Am. St. Rep. 460, 9 Ann. Cas. 459; In- 
ternational Wood Co. v. Assurance Co., 99 Me. 415, 59 Atl. 544, 105 Am. 
St. Rep. 288, 2 Ann. Cas. 356. 

lor the reason given, we decide that the lower court erred in grant- 
ing a peremptory instruction fer the appellee Insurance Company, and we 
hold that the appellant, Osler, was entitled to a peremptory instruction to 

nd for the amount sued for. 


Reversed, and judgment here for appellant. 
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FERGUSON et aL. v. HOME INS. CO. OF NEW YORK. (No. 14159.) 


(Kansas City Court of Appeals. Missouri. Dec. 5, 1921. Rehearing De- 
nied Jan. 9, 1922.) ’ 


236 Southwestern Reporter, 402. 


1. INSURANCE—RESIDENT AGENT OF FOREIGN INSURANCE 
COMPANY COULD WAIVE WRITTEN CONSENT TO AS- 
SIGNMENT. 

A resident agent of a foreign insurance company had the power, un- 
der Rev. St. 1919, § 6315, to waive a policy requirement of written con- 
sent of the company to an assignment of the policy, and the company is 
estopped from denying authority to make such waiver, where delay in 
sending the assigned policy to the proper office for indorsement and con- 
sent was wholly due to acts of the agent and not of the insured. 

(For other cases, see Insurance, Dec. Dig. § 207[2].) 


2. INSURANCE — JUDGMENT PROPERLY ENTERED, THOUGH 

INVOLVING TWO ITEMS. 

Complaint cannot be made by insurer of a judgment under tornado 
policy because two items, separately valued, went to make up the total; 
judgment being obviously based upon two items of one class, to wit, a 
barn and machine shed and a buggy house. 

(For other cases, see Insurance, Dec. Dig. § 672.) 


4. INSURANCE—FORMAL PROOF OF LOSS HELD WAIVED BY 
DENIAL OF LIABILITY. 


Formal proof of loss under tornado policy was waived by insurer, 
where an adjuster, on notice of loss, went to the premises and denied lia- 
bility. 

(For other cases, see Insurance, Dec. Dig. § 559[1].) 


Appeal from Circuit Court, Moniteau County; John G. Slate, Judge. 


Action by H. M. Ferguson and others against the Home Insurance 
Company of New York. Judgment for plaintiffs, and defendant appeals. 
Affirmed. 


Fyke, Snider & Hume, of Kansas City, for appellant. 
Embry & Embry, of California, Mo., for respondents. 


ARNOLD, J. This is a suit on a policy of insurance. Defendant is a 
foreign insurance company licensed to do business in this state. 

On June 3, 1916, defendant issued its policy of insurance in the sum 
of $3,400 on the improvements upon the farm of D. B. Calhoun, in Moni- 
teau county, Mo., against loss or damage by windsto:ms, cyclones, or tor- 
nadoes for a period of five years. Among the items covered by said pol- 
icy, and the only ones under consideration in this suit, were $1,000 on a 
barn and $100 on machine shed and buggy house. It was stipulated in 
said policy that— 

“In case any change shall take place in title or interest or possession 
* * -* of the property herein named, or if the assured shall not be the 
sole and unconditional owner in fee of said property, or if this policy 
shall be assigned without written consent hereon, then in each and every 
one of the above cases this policy shall be null and void. * * * This 
policy is not assignable for the purpose of collateral security, but only 
when there has been an actual sale or transfer of the title to the prop- 
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erty insured, and no assignment to the new owner will be valid until writ- 
ten consent is indorsed hereon by the company at its Western Farm De- 
partment office in Chicago, III.” 

The agent of the defendant company through whom the said policy 
was written was one F. C. Harra, at California, Mo. On the transfer 
of the title to the property from Calhoun to Ferguson, the former, in 
the presence and under the direction of the said agent, assigned all his 
right, title, and interest in and to said policy of insurance to the latter, 
as provided in the proper blank on the back of said policy for such pur- 
pose. The said assignment blank was filled out by Agent Harra. 

Plaintiff Ferguson testified that after the loss he signed some papers 
under the direction of Harra, the exact character of which he is unable 
to designate, but, thinks they might have been proof of loss. Harra testi- 
fied that they were notice of loss and that he notified the company of the 
loss. 

The policy was held by Agent Harra after the assignment from Cal- 
houn to Ferguson and was not sent to the Western Farm Department 
at Chicago for indorsement of counsel to such assignment, as provided 
by the policy, because, as Agent Harra states, he was waiting for Fer- 
guson to indicate what “changes he might want to make in the policy,” 
or “if he wanted to be protected.” During the period in which defend- 
ant’s agent was so waiting, the storm occurred by which the property in 
question was destroyed. 

One Phillips, the adjusting agent of defendant, after notice of loss 
to the company as above indicated, went to the premises, viewed the dam- 
age, and advised Ferguson that defendant was not liable and would not 
pay the loss. After the loss of the property, as stated above, Ferguson 
sold and conveyed the land to J. F. Procter and W. J. Hahn, at the same 
time verbally agreeing that said purchasers should have the amount pro- 
vided for loss under said policy to be used in replacing the property des- 
troyed. Said Procter and Hahn were thereupon made parties plaintiff to 
this suit as having an interest therein. 

The allegations of the petition are substantially as above set out. 

The answer of defendant admits its corporate existence and the is- 
suance of the policy as pleaded, and as an affirmative defense pleads the 
provisions of the policy relating to assignment and transfer, as above 
stated, and also that proof of loss had not been filed as required by the 
terms of the policy. Further, the answer admits the sale of the farm by 
Calhoun to Ferguson and that the transfer of title had been made, and 
alleges that the property was attempted to be assigned by Calhoun to Fer- 
guson before the windstorm occurred, but that such attempted transfer 
was made without defendant’s knowledge or written consent indorsed on 
said policy as provided therein, and that said policy became and was void 
at the time of said windstorm. The answer also denies that proof of 
loss, as required by the terms of the policy, was ever furnished, and that 
by reason of such failure to furnish such proof of loss the policy is now 
void. 

The reply was a general denial. The cause came on for trial to the 
court; a jury having been waived. Judgment was for plaintiffs in the 
sum of $1,100, the amount sought to be recovered. Motions for new trial 
and in arrest were overruled, and defendant appeals. 


The controversy between the parties is based upon the question of 
the validity of the assignment by Calhoun to Ferguson. Defendant urges 
that the said assignment is not valid because it had not the sanction of 
defendant. Plaintiffs urge the validity, in that, while defendant did not 
sanction same, defendant’s Agent Harra knew of the assignment, sanc- 
tioned it, and thus defendant waived any objections it might have had to 
the assignment. As this is the main contention in the case, we will con- 
sider it first, regardless of the order in which the points are presented. 
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It may be cenceded that the policy of insurance provides, as pleaded 
in defendant’s answer, that any assignment of the policy was void unless 
the written consent of the company was indorsed on the policy as pro- 
vided therein. This position is correct, provided the acts of defendant's 
agent were not such as to waive this requirement. 


Section 6315, R. S. 1919, provides: 


“Foreign companies admitted to do business in this state shall make 
contracts of insurance upon property or interests therein only by law- 
fully constituted and licensed resident agents, who shall countersign all 
policies so issued. And any such insurance company who shall violate any 
provision of this section shall suffer a revocation of its authority by the 
superintendent of insurance to do business in this state, in addition to the 
penalty prescribed in section 6322, such revocation to be for the term of 
one year.” R. S. 1909, § 7047. 


Defendant, being a foreign corporation licensed to do business in 
this state, accepts such license under the provisions of the statute, and 
any rules, requirements, or provisions in its policies that may run counter 
to the statutes are of no force and effect on policies written in this state. 
Applying this statute, this court held in Prichard v. Fire Ins. Co., 203 S. 
W. 223, that, in view of the authority conferred upon an agent of a 
foreign insurance company by this section, the agent may bind the com- 
pany by an oral centract. 


In Sheets v. Ins Co., 153 Mo. App. loc. cit. 632, 135 S. W. 8&4, it is 
said: 

“The meaning of the statute is clear and one does not have to go far 
to ascertain the legislative intent that prompted its enactment. Obviously 
one of its main purposes was to put a stop to the irritating and unjust 
practice indulged in by same insurers of adroitly phrasing their agency 
contracts in a way to bestow general powers on their agents who come 
in direct contact with the public, when such powers relate to benetits flow- 
ing to the company, and to invest such agents with no power to represent 
the company when the benefits of the insured are involved. Such at- 
tempted aggressions frequently have been repelled by the courts of this 
state under the doctrine that an insurance company cannot make its local 
agent the medium through which all the benefits of a policy flow from the 
insured to it and then deny that he has authority to represent it when the 
benefits of the insured are involved.’ Nickell v. Ins. Co., 144 Mo. 420.” 


The Legislature, in a further attempt to discourage such aggressions, 
required all contracts of insurance to be made by regularly constituted 
and lawfully licensed resident agents, who shall countersign the policies, 
that when the insured received his policy he would know that the local 
agent who signed it possessed power to make contracts for the company 
and to bind it, as a general agent. 

D. B. Calhoun, who sold the property to Ferguson, testified that the 
assignment of the policy to Ferguson was a part of the consideration in 
the sale of the land, and that he went to Mr. Harra, agent of the com- 
pany, and that Harra wrote the assignment. Harra testitied: 


“A. Mr. Calhoun came into the bank and expressed himself as want- 
ing to assign the policy to Mr. Ferguson. We got the policy and made 
the assignment as far as we could at that time. 

“Q. I will get you to look at the assignment, and read it to the court, 
and tell me in whose handwriting the assignment is—and whose signa- 
ture it is to the assignment. 

“A. Blank spaces in the assignment filled out by myself and assigned 
Mr. D. B. Calhoun writes, ‘For value received hereby assign, transfer, 
and set over unto I. M. Ferguson.’ 

“Q. You wrote it? 
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“A. I was supposed to put in his initials, whatever they were. Wheth- 
er I got his initials right or w rong, I don’t know now. I can't tell you 
what his initials are. * * 

we Is that the date on the assignment was made? 

“A At: 18: 

“ae Did the company have any notice of that? 

ry ‘ Jo.” 

On cross-examination Harra was asked: 

«a no authority to consent to an assignment? 

“A. No. 

“Q. Without the approval of the company? You never did assume 
to have any such authority, did you? 

“A. No. I said, ‘No;’ but sometimes they give you authority to do 
it and sometimes they don’t—it leaves a fellow sometimes in doubt 
whether he has or has not. 

“Q. You had no authority in this instance, did you? 

“A. I don’t think I did. 

. You kept this policy right along, didn’t you? 

“A. When do you mean? 

“Q. After Mr. Calhoun wrote his name on the back of it? 

“A. I kept it for the brief time it was kept before the storm. 

“Q. And then what did you do? 
“A. Well, I kept it continually for that matter.” 
When asked what was the reason he did not send the policy to the 


company on March 22, the day of the assignment, witness answered 
that 


“Mr. Ferguson would be in in a day or two and take the matter up 
with him; it was a matter of some household insurance involved in that 
policy.” 

Witness further stated that he wanted to get Ferguson’s “advice as 
to his wishes in the matter of household insurance, if any, or any changes 
that he might want in the policy,” and that he did not know whether the 
Calhoun policy would be satisfactory to Ferguson as to the household 
goods. 

[1] It clearly appears that the delay in sending the assigned policy to 
the proper office for indorsement of consent was wholly due to the act 
of Agent Harra, and not to any act of Ferguson. There seems to be no 
serious question that Harra had the power, under the statute, to waive 
the written consent of defendant to the assignment. 


In Prichard v. Fire Ins. Co., supra, the court held that, in view of 
the authority conferred upon an agent of a foreign insurance company 
by the statute, the agent may bind such company by oral contract. It 
was held in Bealmer v. Fire Ins. Co., 193 S. W, 849, and in Sheets v. Ins. 
Co., supra, that such agent may assent to an assignment of the policy. 
Calhoun did all he could to assign and transfer his rights in the policy 
in question to Ferguson. We hold that, under authority of the statute, 
the consent of the insurer to the assignment of the policy by Calhoun to 
Ferguson was waived by defendant’s Agent Harra prior to the date of 
the storm which destroyed the property, that the title to the insurance 
was in Ferguson at that time, and that defendant is estopped from deny- 
ing Harra’s authority to make such waiver. 

Point I of the defendant’s points and authorities is directed to the 
admission of the testimony of Agent Harra to show waiver of consent 
of defendant to the assignment in writing, and it is urged that the admis- 
sion of such evidence was error. We hold against defendant on this point. 

[2] Point II of’ defendant’s points and authorities urges that the 
judgment is improperly entered because two items, separately valued, go 
to make up this total. This judgment entry follows the prayer of the 
petition, which said petition separately describes the two items. We find 
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no error in this entry, and our ruling is therefore against defendant 
thereon. We see nothing in this ruling contrary to the rule announced 
by this court in Crossan v. Ins. Co., 133 Mo. App. 537, 113 S. W. 704, or 
in Trabue v. Ins. Co., 121 Mo. 75, 25 S. W. 848, 23 L. R. A. 719, 42 Am. 
St. Rep. 523. In the former it is held that, where the policy insures sev- 
eral amounts upon several distinct items, the contract is separable, and 
recovery in case of loss can only be allowed in each class according to 
its separate valuation, and the company cannot dispute the amount in- 
sured on each class is three-fourths of the value of the property insured 
in that class. An instruction permitting recovery in solido for the total 
amount of several sums insured on each class is error. 

An analysis of this ruling fails to show that it applies to the case at 
bar. The judgment herein obviously is based upon the two items of the 
one class, to wit, the barn and machine shed and buggy house. Defend- 
ant’s position in this respect is untenable. 

[3] Under point III, defendant urges that the evidence shows that 
plaintiff Ferguson is not entitled to recover, and that this invalidates the 
judgment, inasmuch as the judgment was entered in favor of all three 
plaintiffs. Upon the theory upon which the case was tried, we fail to see 
any merit in this contention of defendant. The testimony shows that Fer- 
guson was the assignee of the insured in the policy at the time the loss 
occurred. No demurrer is shown by the record to have been filed by 
defendant as to misjoinder of parties at the proper time during the course 
of the trial, and it cannot now be permitted to object that there was a 
misjoinder of parties plaintiff. Our holding on this point is against de- 
fendant. 

Another point raised by defendant is that there was no proof of loss 
furnished by plaintiffs, and that therefore the policy is void. 

[4] The testimony shows that Adjuster Phillips, on notice of loss, 
went to the premises and discovered at least what he concluded was a 
sufficient reason for the company to deny liability. Whether he discovered 
anything else, or had any desire to do so, is not clearly shown in the rec- 
ord. We therefore hold that the company was in possession of all the 
facts that proof of loss could have supplied, and that formal proof of 
loss was waived by act of Adjuster Phillips. Under the circumstances, 
we must hold that formal proof of loss was not a condition precedent 
to right of recovery, and that defendant cannot be permitted to avoid the 
payment of this loss for the reason urged. 

All other points raised by defendant are answered in the above rul- 
ings. 

Judgment is affirmed. 

All concur. 

a 


SNELL vy. NORTH BRITISH & MERCANTILE INS. CO. OF LON- 
DON & EDINBURGH. (No. 4543.) 
(Supreme Court of Montana. Dec. 12, 1921. On Motion for Rehearing, 
January Term, 1922.) 


203 Pacific Reporter, 521. 


1. INSURANCE — APPRAISAL DOES NOT WAIVE PROOF OF 
LOSS. 
Under a fire policy providing that insurer should not be held to have 
waived its policy contract rights by appraisal or examination, the insurer 
could make an examination after loss, to the extent of determining the 
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amount of the loss, without waiving detailed proof of loss required by 
the policy. 
(For other cases, see Insurance, Dec. Dig. § 561.) 
2. INSURANCE—AGENT’S CONDUCT MAY WAIVE PROOF OF 
LOSS. 

_ If insurer’s agent, in connection with his estimate or ascertainment 
of the loss, so conducted himself that he misled insured, and caused him 
to understand that nothing further would be required of him, detailed 
proof of loss, required by the policy, was waived. 

(For other cases, see Insurance, Dec. Dig. § 558[2].) 


3. INSURANCE—PROOF OF LOSS HELD WAIVED. 

Conduct of insurer’s adjuster in examining the premises after a fire 
loss, in listing in detail, in co-operation with insured, the property des- 
troyed and the amount of loss, and in saying to insured, in effect, that 
the only question to be determined was the amount of liability held a 
waiver of detailed proof of 4oss. 


(For other cases, see Insurance, Dec. Dig. § 558[2].) 


4. INSURANCE—FAILURE TO OBJECT TO PROOF OF LOSS IS 

WAIVER OF ITS INSUFFICIENCY. 

If the assured attempts to comply with the requirement of the pol- 
icy, as to notice and proof of loss, the receipt and retention of proof of 
loss by the insurer without objection constitutes a waiver Of its right to 
object thereto, as not satisfying the requirements of the policy. 

(lor other cases, see Insurance, Dec. Dig. §$ 560[1].) 


5. INSURANCE — RECOGNITION OF LIABILITY WAIVER OF 

PROOF OF LOSS. 

Under the rule that recognition of liability after loss is waiver of 
proof of loss, held a prima facie showing of waiver was established by 
the fact that, after the time for furnishing proof of loss had expired, in- 
surer, in response to inquiry by its local agent, advised him that the ad- 
justment of the loss was in the hands of its adjuster. 


(For other cases, see Insurance, Dec. Dig. § 558[6].) 


6. INSURANCE — ALLEGATION OF PERFORMANCE AS TO 
PROOF OF LOSS NOT ESTABUISHED BY PROOF OF 
WAIVER. 


Insured could not recover on showing waiver of proof of loss where 
his complaint alleged full performance of the policy conditions, and did 
not expressly allege waiver, but alleged adjustment of the loss and ap- 
praisal without stating any facts in connection with the adjustment 
whereby insured was led to believe no further act of his was required. 


(For other cases, see Insurance, Dec. Dig. § 645[3].) 


7. INSURANCE—ADMISSION OF CHECK FOR PREMIUM PAID 
AFTER LOSS HELD ERROR, BUT NOT PREJUDICIAL. 


In action on fire policy, defended on ground that no detailed proof of 
loss was furnished, a check given by plaintiff to defendant’s local agent 
three months after the fire in payment of the premium due on the policy 
was admissible to show waiver, as the company did not deny the contract, 
but relied on insured’s failure to comply therewith, so that it was entitled 
to hold the check without waiving any of the contract conditions; but its 
admission was harmless error. 


(For other cases, see Insurance, Dec. Dig. § 664.) 
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Appeal from District Court, Ravalli County; Theo. Lentz, Judge. 

Action by L. C. Snell against the North British & Mercantile Insur- 
ance Company of London & Edinburgh. From judgment for plaintiff, and 
from order overruling motion for new trial, defendant appeals.. Re- 
versed and remanded. 


Frank & Gaines, of Butte, for appellant. 


C. S. Wagner, of Butte, and J. D. Taylor, of Hamilton, for respond- 
ent. 


ReyNotps, J. On the 15th of December, 1917, plaintiff procured an 
insurance policy of defendant covering creamery stock and equipment 
contained in a certain building at Corvallis, the policy taking effect at 
noon at that day. On that same evening a fire occurred, resulting in a 
total loss of the insured property. This action was ‘commenced to re- 
cover the amount claimed to be due upon the policy. The case was tried 
before the court with a jury. Verdict was rendered in favor of plaintiff, 
and judgment entered accordingly. Motion for new trial was made and 
overruled. Defendant appeals from the judgment, and from the order 
overruling the motion. 

Defendant insists that the judgment cannot be sustained because 
plaintiff did not furnish proof of loss in accordance with the terms of 
the policy, which was a condition precedent to the commencement of the 
action. The policy requires that within 60 days after a loss:insured shall 
furnish the company with proof of loss, signed and sworn to by him, 
stating the knowledge and belief of the insured as to the time and origin 
of the fire, the interest of the insured and of all others in the property. 
the cash value of each item thereof, and the amount of loss thereon, all 
incumbrances thereon, all other insurance, whether valid or not, cover- 
ing any of such property, a copy of all the descriptions and schedules 
in all policies, any changes in the title, location, possession, or exposures 
of said property since the issuing of the policy, and by whom and for 
what purpose any building described in the policy in the several parts 
thereof were occupied at the time of the fire. The policy also provides 
that the loss shall not become payable until 60 days after due notice, as- 
certainment, estimate, and satisfactory proof of the loss shall have been re- 
ceived bv the company in accordance with the terms of the policy. There 
is no contention but that the notice of loss was properly given, and that 
there was an estimate of the amount of the loss; but defendant contends 
that at no time has there been any proof of loss as required by the pol- 
icy. 

There was received in evidence as a proof of loss Exhibit A, consist- 
ing of a detailed statement of the creamery equipment and stock on hand, 
with cost values, with certain deductions for depreciation. This exhibit 
was supplemented by the testimony of plaintiff showing that, after the 
notice of loss was given, and about 30 days thereafter, one Luke came to 
make an adjustment of the policy Luke spent a portion of two days with 
plaintiff, looking over a plant at Hamilton, so that Luke could require 
some knowledge of the operation of a creamery in examining the site ot 
the fire and in determining the amount of the loss. Plaintiff worked with 
him, and together they made up the list. As to some items which had 
been recently purchased, the cost price was taken from invoices in plain- 
tiff’s possession; as to other items, inquiry was made of merchants han- 
dling similar merchandise, and in other instances reference was made to 
catalogue prices of similar articles. Luke stated that there was a definite 
rule of discount for depreciation which was set forth in a book in his 
possession, which book he used in figuring depreciation, which items of 
depreciation were at three different places in the exhibit deducted from 
the cost prices. This exhibit was made in duplicate by Luke, and one 
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copy given to plaintiff. Before Luke left he stated to plaintiff that he 
would make a report to the company, but did not tell him what his re- 
port would be, or what, if any, recommendation he would make, but he 
did state that it was not a question of how much or how little he could 
give but it was a question of getting the thing down to what it should 
actually be. He did not tell plaintiff anything else to do or not to do, and 
plaintiff did not prepare any other papers. On the 4th of March, 1918, 
presumably upon inquiry of plaintiff, the local agent of the company 
wired to its general agents as follows: 

“Advise condition of L. C. Snell loss milk being hauled six miles at 
great additional expense weather will not permit much longer. Snell 
anxious to build again. How soon will settlement. be made investigated 
two weeks ago? Why more delay? Snell will employ attorney. Wire.” 

On the 5th of March the general agents of the company wired to the 
local agent: 

“Confer Robert A. Luke Helena. Snell adjustment in his hands.” 

On the same day the general agents wrote a letter to the local agent 
expressly confirming the message, and “further advising that all matters 
pertaining to the adjustment of the loss will have to be taken up with 
Mr. Luke.” At no time before the commencement of suit did defendant 
object on the ground that there had not been furnished any proof of loss, 
or that the Exhibit A was insufficient to constitute such proof. 

The question arises whether or not, under this statement of facts, the 
defendant waived the requirement of the policy as to the furnishing of 
proof of loss. There are three grounds upon which waiver may he 
claimed: (1) That defendant made adjustment of the loss and in con- 
nection therewith gave plaintiff to understand that nothing further would 
be required of him; (2) that defendant retained the statement showing 
the loss without any objection to it on the ground that it was defective 
or insufficient in meeting the requirements of the policy as to proof of 
loss; (3) that, after the expiration of the time within which proof of 
loss should be furnished, defendant, without raising any question upon 
the insufficiency ,of the proof of loss, expressly stated that the matter 
of adjustment was in the hands of Luke. 

[1, 2] Upon the first ground, defendant insists that the adjustment 
was merely an estimate or ascertainment of the loss, and that such did 
not constitute any waiver of the requirement of the policy as to the fur- 
nishing of proof of loss. It is conceded by defendant that if, in connec- 
tion with the estimate or ascertainment of loss, defendant’s agent so con- 
ducted himself that he misled the plaintiff and caused him to understand 
that nothing further would be required of him, such conduct would con- 
stitute a waiver. This is undoubtedly a correct statement of the rule. 
26 C. J. 403, and cases cited. Under the terms of the policy, it is ex- 
pressly provided that the insurer shall “not be held to have waived any 
Provision or condition of this policy by any requirement, act or proceed- 
ing on its part relating to the appraisal or to any examination herein pro- 
vided for.” It is therefore clear that the company can make an examina- 
tion to the extent of determining the amount of the loss without waiv- 
ing the provision of the policy requiring the insured to submit proof of 
loss; but if the conduct of the company’s agent, who is in charge of the 
adjustment of such loss, is such that the insured is given cause to believe 
that nothing further will be required of him, then such conduct is a 
waiver of this requirement. There is involved in this case, then, not so 
much a question as to what the law is, but whether or not the facts in 
the case bring it within the rule of the law as above stated. 

[3] It is to be noted that, at the time when the listing of the prop- 
erty was completed, with detailed statements as to the value of the arti- 
icles, and Luke was about to leave the plaintiff, he said to plaintiff that it 
was not a question of how much or how little he could give, but it was 
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_a question of getting it down to what it should actually be. It seems to 
us that there could be but one construction of this language, and that is 
that there was nothing further to be done except to make an exact de- 
termination of the amount to be paid by the company. When Luke said 
that that was the question, plaintiff was justified in believing that there 
was nothing further for him to do but to wait until that question, and 
that question alone, was determined. That such was the effect of the con- 
duct of Luke is apparent from the telegram that was sent by the local 
agent to the general agents relative to the matter, which presumably 
could have been induced only by an inquiry from plaintiff as to when he 
could expect settlement to be made. Under these circumstances, we be- 
tieve that the facts cqme within the rule, and that the conduct of defend- 
ant, through its adjuster, Luke, in examining the premises, in listing the 
property in detail, and the amount of the loss, in co-operation with the 
plaintiff, and in saying to the plaintiff in effect, that the only question to 
be determined was the amount of liability, was a waiver of proof of loss. 


[4] Upon the second ground the great weight of authority is to the 
effect that, if the assured attempts to comply with the requirement of the 
policy as to notice and proof of loss, the receipt and retention of proof 
of loss by the insurer without objection constitutes a waiver of its right 
to object thereto as not satisfying the requirements of the policy. 26 C 
J. 399, and cases cited. While the exhibit was not sufficient to constitute 
proof of loss according to the requirements of the policy, inasmuch as it 
did not set forth some of the matters required in such proof of loss, 
nevertheless it did constitute a complete proof of loss to the extent of 
showing to the defendant company what items were destroyed by the 
fire and value. It was thus a proof of loss to some extent, although not 
compiete. However, defendant company accepted and retained it without 
objection and made no demand for any further proof. When the insured 
has attempted to make proof of loss, even though such attempt may be 
defective or insufficient, then the burden rests upon the insurer to make 
objection thereto, or it must be deemed to have waived the defect or in- 
sufficiency. It is not fair to the insured for the company to remain silent 
under such circumstances, allowing the insured to rest in the belief that 
the insurer is satisfied, and then, after the time for furnishing the proof 
of loss has expired urge such defect or insufficiency to the prejudice of 
the insured. In this case the company had a statement showing the loss 
as completely as it was possible for plaintiff to give it, and exactly as 
worked out by the plaintiff and defendant’s adjuster together, and, if de- 
fendant required anything more it should have so advised the insured. 
We think that the retention of the proof without objection as to defects 
or insufficiency was a waiver of any further proof of loss. 

[5] Upon the third ground it appears that, after the time for furnish- 
ing proof of loss had expired, the company, in response to inquiry by the 
lecal agent, advised him by telegram that the matter of the adjustment 
of this loss was in the hands of Robert A. Luke, and confirmed the tele- 
gram by quoting it and further advising that all matters pertaining to 
the adjustment of loss would have to be taken up with Mr. Luke. It is 
evident from this telegram and letter that the company did not claim at 
that time any insufficiency of the proof, or that the proof had not been 
furnished within the time limited by the contract, but entirely ignored 
the matter of proof, stated the the judgment of the loss was in the hands 
of Mr. Luke, and thereby recognized its liability on the contract. 

“If insurer, after loss, distinctly admits or otherwise recognizes its 
liability to pay the claim, it constitutes a waiver of requirements of the 
policy as to notice and proof of loss.” 26 C. J. 406, and cases cited. 

If it was not satisfied with the proof of loss submitted, why did de- 
fendant not say so, instead of saying that it was in the hands of Luke 
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for adjustment? Such attitude on the part of the company must be con- 
sidered as a waiver of any defect or insufficiency in the proof of loss. 

[6] Defendant, however, contends that, even though there was a 
waiver of proof of loss or any defect or insufficiency therein, yet plain- 
tiff was not entitled to. recover in this action because the complaint does 
not allege any waiver. [t alleges full performance of all the conditions 
of the contract, including particularly the requirement as to the furnish- 
ing of the proof of loss, but defendant urges that an allegation of per- 
formance is not established by proof of waiver. As waiver must be 
pleaded in order to sustain proof, we are satisfied that defendant’s con- 
tention in this regard must be sustained. There are no allegations in the 
complaint of any facts establishing waiver upon either one of the three 
theories hereinbefore discussed. The nearest approach to a plea of waiver 
is found in the following allegations of the complaint: 

“That thereupon the defendant herein was duly notified of the loss 
sustained by this plaintiff on account of said fire, as by the terms of said 
policy provided, and the defendant herein did thereupon proceed to ad- 
just the loss sustained by this plaintiff, and did appraise the agreed sum, 
value, and loss of this plaintiff at, to wit, $6,080.47, as by the terms of 
said policy it agreed to do.” 

These allegations, however, are insufficient, for the reason that they 
omit to state the facts in connection with the adjustment whereby plain- 
tiff was misled by defendant and caused to believe that no further. act of 
his was required. 

Defendant offered an instruction embodying, among other things, the 
proposition that plaintiff cannot recover in this case unless he shall es- 
tablish by a preponderance of the evidence the fact that he gave, and the 
company received, the proof of loss required by the policy. While under 
the pleadings such instruction may be proper, yet, in view of the facts 
hereinbefore set forth, the instruction would not be applicable. It, in 
effect, would amount to an instruction to the jury to render a verdict in 
favor of defendant upon this feature of the case regardless of the undis- 
puted facts showing waiver. 

[7] Error is also assigned upon the ruling of the court in admittting 
in evidence a check given by plaintiff to defendant’s local agent about 
three months after the fire in payment of the premium due upon this pol- 
icy. This check was offered by plaintiff upon the theory of waiver, and 
received in evidence by the court over the objection of defendant. We 
cannot see that this acceptance of the check can be construed as any 
waiver of any of the provisions of the policy, for the reason that defend- 
ant does not deny the contract and its obligations thereunder. Such he- 
ing the case, it is entitled to hold the premium without waiving any of the 
conditions of the contract. We cannot see that the check was material 
for any purpose, but its admission was harmless error, as it could not be 
construed as in any way affecting the obligations of defendant in this 
case. 

For the reasons herein given, the judgment and order overruling the 
motion for new trial are reversed, and the cause is remanded for further 
proceedings not inconsistent with the views herein expressed, 

Reversed and remanded. 

Brantly, C. J., and Cooper, Holloway, arid Galen, JJ., concur. 


On Motion for Rehearing. 


REYNOLDs, J. Plaintiff’s petition for rehearing is denied. In connec- 
tion with this petition our attention has been called to certain phraseology 
of the opinion from which it is suggested that misinterpretation of its 
meaning may result. In order to remove any doubt as to the meaning in- 
tended by the court in regard to these matters, we state that Exhibit A, 
referred to in the opinion, was received in evidence as a proof of loss 
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over the objection of defendant, the latter contending that it did not con- 
stitute any proof of loss. While upon the facts stated in the opinion re- 
lative to the conduct of Luke this court held that defendant waived its 
right to insist upon the failure to furnish proofs of loss, yet it must be 
understood that such conclusion is based upon the facts as set forth in the 
opinion, and does not preclude defendant from contradicting such facts 
upon a new trial. In stating that after the time required for the proof 
of loss the company announced “‘that the adjustment of the loss was in 
the hands of Mr. Luke, and thereby recognized its liability on the con- 
tract,” the court did not lay down the general proposition that, merely 
because the company stated that the adjustment was in the hands of any 
certain person, it thereby recognized its liability, but merely that upon the 
evidence in the record before us, it waived the requirement as to proofs 
of loss. 


Brantly, C. J., and Cooper, Holloway, and Galen, JJ., concur. 


LEWIS et at. v. HOME INS. CO. 


(New York Supreme Court, Appellate Division, First Department. Janu- 
ary 20, 1922.) 


192 New York Supplement, 170. 


3. INSURANCE—COMPLAINT ON FIRE POLICIES BY OWNERS 
OF WAREHOUSE RECEIPTS HELD NOT DEMURRABLE 
FOR FAILURE TO SUE IN NAME OF WAREHOUSEMAN OR 
TO MAKE HIM A PARTY PLAINTIFF. 

In action by holders of warehouse receipts on policies insuring the 
warehoused goods, taken out by warehouseman under agreement to keep 
owners insured complaint held not demurrable on ground that the ware- 
houseman should have brought the action, or should have been made a 
party plaintiff, notwithstanding Code Civ. Proc. § 449, authorizing the 
trustee of an express trust to bring suit, without making beneficiary of 
the trust a party. 

(For other cases, see Insurance, Dec. Dig. § 624[1].) 


4. INSURANCE—WAREHOUSEMAN COULD SUE ON POLICIES 
ISSUED FOR BENEFIT OF WAREHOUSE RECEIPT OWNERS 
AT THEIR REQUEST. 

Warehouseman, who had taken out insurance for benefit of owners 
of warehouse receipts, could bring action on policies in own name at re- 
quest of such owners. 

(For other cases, see Insurance, Dec. Dig. § 624[1].) 


Greenbaum, J., dissenting. 


Appeal from Special Term, New York County. 

Action by Philip Lewis and another against the Home Insurance 
Company. From an order of the Special Term (110 Misc. Rep. 592. 
181 N. Y. Supp. 839), granting plaintiffs motion for judgment on the 
pleadings, consisting of a complaint and a demurrer thereto, and deny- 
ing the counter motion of defendant for judgment thereon, defendant 
appeals. Affirmed. 





Fire, &c.] Lewis v. Home Ins. Co. 277 


Argued before Clarke, P. J., and Laughlin, Smith, Merrell, and 
Greenbaum, JJ. 


Fox & Weller, of New York City (Robert J. Fox, of New York 
City, of counsel, and, Robert P. Schur, of New York City, on the brief), 
for appellant. 

John B. Johnston, of New York City (Edmund L. Mooney, of New 
York City, of counsel), for respondents. 


MERRELL, J. This action is brought by Philip Lewis and Max 
Lewis to recover from the defendant the sum of $142,268, the amount 
of certain insurance policies issued by the defendant to the Green 
River Distilling Company. The defendant demurred to the complaint 
on three grounds: First, that the complaint does uot state facts suff- 
cient to constitute a cause of action; second. that, if the plaintiffs have 
any interest in the policies mentioned in the complaint, they have no 
legal capacity to sue, for the reason that the Green River Distilling 
Company, Inc., to which the policies were issued, and which is the 
insured named therein, is the proper party to maintain the action; 
and, third, that, if the plaintiffs have any interest in the policies in 
question, there is a defect of parties plaintiff, in that the Green River 
Distilling Company, Inc., is not made a party plaintiff. 

The complaint alleges that the Green River Distilling Company, 
Inc., of Owensboro, Ky., is a corporation organized and existing under 
the laws of the state of Kentucky; that prior to August 24, 1918, 
for a valuable consideration, the said distilling company issued and 
delivered to divers persons certain warehouse receipts for and rep- 
resenting certain barrels of whisky, which whisky had been purchased 
from said distilling company by the holders of said receipts; that said 
whisky was thereafter left for storage in the distillery warehouses of 
said company, to be held by it as a warehouseman for the owners and 
holders of said warehouse receipts and their successors and assigns; 
that prior to the commencement of the action “the said holders and 
owners of said warehouse receipts, for a valuable consideration,” 
assigned the same to the plaintiffs, who were, at the time of the com- 
mencement of the action, the owners and holders thereof. 

The complaint also alleges that the said Green River Distilling Com- 
pany had, for a valuable consideration, promised and agreed with the 
holders of said warehouse receipts to keep the said whiskies insured 
for the benefit of said owners against loss or damage by fire to the 
full value thereof, during the time it remained in its warehouses; that 
for such valuable consideration the distilling company obtained said 
insurance; that the defendant, “among others,” insured said whiskies 
against loss or damage by fire in and by policies of insurance issued by 
the defendant, among others, to it; that said policies contained, among 
other stipulations, an agreement that such insurance covered, not only 
the property and interest of the company, but the property of others 
held by it “in trust or on commission,” sold and not delivered, or held 
for the account of others, which provisions were intended to and did 
cover and insure the property of the said holders of said warehouse 
receipts, of all of which defendant had notice; that the holders of 
said warehouse receipts, and plaintiffs, have ratified and adopted the 
insurance so taken out by the distilling company for the benefit of 
said holders of said warehouse receipts; that subsequent to the taking 
out of such insurance the whiskies represented by the said warehouse 
receipts and belonging to the holders and owners thereof, and then 
being in the warehouses of the said distilling company, situate in the 
city of Owensboro, Kentucky, were totally destroyed by fire; that the 
policies so issued by the defendant and other solvent insurers were 
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outstanding and unexpired at the time of the fire in an amount suff- 
cient to pay “in full the value of the property of the holders of said 
warehouse receipts owned by the plaintiffs, and also all other property 
covered thereby”; that prior to the commencement of the action the 
Green River Distilling Company served upon the defendant due proofs 
of loss within the time required by the terms of said policies, “which 
proofs covered the property of the holders of said warehouse receipts, 
and the plaintiffs held by said company as warehousemen”; that on 
April 5, 1919, plaintiffs served on the defendant a notice in writing 
that said policies of insurance covered whiskies owned by the plaintiffs, 
and that the plaintiffs claimed the right to receive from the defendant 
the value of said whiskies, and that the plaintiffs forbade payment to 
the said distilling company; that the value of said whiskies, the prop- 
erty of the plaintiffs, so destroyed, was the sum of $142,268, for which 
sum the plaintiffs demand judgment. 


The exact question here to be determined has not been before the 
courts of this state in recent years. In fact, it seems to have been taken 
for granted that the real owner of goods destroyed by fire can sue 
in his own name to recover the loss. The appellant, however, contends 
that, as the Green River Distilling Company is not a party plaintiff, 
its demurrer should be sustained. It is also claimed by the appellant 
that there is such a unity of interest in the proceeds of the policies sued 
upon that the Green River Distilling Company is a necessary party 
plaintiff. 

The appellant relies largely upon the case of Wilson & Co., Inc., v. 
Hartford Fire Ins. Co., 190 App. Div. 506, 179 N. Y. Supp. 867, af- 
firmed without opinion 229 N. Y. 612, 129 N. E. 929. In the Wilson 
Case the action was brought by the owner of certain live stock destroyed 
by fire while in the yards of the Kansas City Stockyards Company. 
The defendant answered, making the insurance policy a part of its 
answer, and the plaintiff replied, admitting the terms of the policy. 
A motion was then made by the defendant for judgment on the plead- 
ings. At Special Term it was held that the complaint stated a good 
cause of action. Such order was reversed by this court on the ground 
that, under the contract of insurance sued upon, which appeared in toto 
in the pleadings, the loss was payable to the president of the Kansas 
City Live Stock Exchange under the express terms of the contract, to 
be by him distributed and disbursed. Mr. Justice Page in his opinion 
Says: 

“The motion, however, challenges the sufficiency of the complaint, 
tested not alone by the allegations, but by those allegations as controlled 
and limited by the policies of insurance which are admitted by the reply 
to be the contracts upon which the plaintiff's alleged right of action is 
predicated. The fact that these policies are annexed to the answer in- 
stead of to the complaint, is immaterial. * * * Loss under the policy 
shall be adjusted with and payable to C. T. McCoun, president, or his 
successor in office, for the use and benefit of the owners of the property 
injured or destroyed. * * * In case of loss by fire.the beneficiaries of 
the policy would be those above mentioned whose live stock was at that 
time in the yards or in the cars, and was destroyed or lost. * * * Where 
a policy of insurance is made payable to the assured, or to some other 
person for the use of third persons, the assured or the person named in 
the policy is constituted trustee of an express trust, who is authorized 
under section 449 of the Code of Civil Procedure to prosecute the action 
upon the policy. Greenfield v. Mass. Mutual Ins. Co., 47 N. Y. 430, 435; 
Cone v. Niagara Fire Ins. Co., 60 N. Y. 619, 625. * * *” 

It is obvious that, had the question determined in the Wilson Case 
arisen solely on the demurrer to the complaint, the court would, in 
such event, have held that the complaint set forth a good cause of ac- 
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tion. As stated by Mr. Justice Page, the court took into consideration 
the terms of the policies annexed to the answer. The policy in question 
in the Wilson Case showed clearly that it was the intention of the 
insurer and the insured that all losses should be payable to the presi- 
dent of the stock exchange, to be by him distributed among those who 
were owners of the lost property. 

In the complaint in the case at bar it is spec cifically alleged that the 
distilling company had agreed to effect the insurance upon a valuable 
consideration for the benefit of the insured, who were the holders of 
warehouse receipts now owned by the plaintiffs. It is clear from the 
complaint that a contractual relation existed between the parties, and 
that the distilling company, in effecting the insurance, was the agent 
of the insured. The complaint also states that the insurance so procured 
by the distilling company was ratified and adopted by the holders of the 
warehouse receipts. ' 

While it has been held in some of the recent cases that a warehouse- 
man, procuring insurance, becomes a trustee of an express trust. and 
may sue as such trustee under section 449 of the Code of Civil Proce- 
dure, still the courts have not gone so far as to hold that the bene- 
ficiaries or owners of the property destroyed cannot sue. Indeed, such 
right seems to have been assumed. The provisions of section 449 of 
the Code are permissive, and simply authorize the trustee of an express 
trust to bring suit without making the beneficiary of the trust a party. 
Hubbell v. Medbury, 53 N. Y. 98. Judge Folger, in his opinion, in 
commenting upon the rights and powers of a trustee of an express 
trust, says: 


“It is true that the plaintiff as trustee had no cause of action before 
that time. Nor had he any cause of action then, unless those’ whom he 
represented then had one. * * * Nor does section 113 of the Code 
of Procedure [now section 449] affect the question. That is permissive. 
The trustee of an express trust may by it sue without joining the benefi- 
ciaries. It does not forbid an action by them, or by him with them.” 

Greenfield v. Mass. Mut. Life Ins. Co., 47 N. Y. 430, and Cone v. 
Niagara Fire Ins. Co., 60 N. Y. 619, cited in the Wilson Case, supra, 
as authority for the proposition that the policy there under consider- 
ation constituted the president of the exchange a trustee do not go so 
far as to hold that the owner of the property destroyed is not a proper 
party plaintiff, or cannot maintain an action against the insurer. The 
Greenfield Case, first cited, was an action brought upon a life insurance 
policy made payable “to the assured, his executors, administrators, and as- 
signs.” The beneficiaries were the wife and mother of the assured, who 
were to receive $2,000 and $1,000, respectively. The action was brought 
by the personal representative of the deceased, and the questicn was raised 
by the insurance company as to the authority of such representative to 
bring the action. Judge Grover, in his opinion, says: 

“T think the action originally was properly brought by the plaintiff 
in her representative capacity against the insurance company. * * 
This was a contract made by the assured for the benefit of his wife and 
mother. * * * This constituted such representatives the trustees of an 
express trust within the meaning of section 113 of the Code, by virtue of 
which they were authorized to prosecute the action for the benefit of the 
wife and mother.” 

In the Greenfield Case, upon application of the insurance company, 
the wife and mother of the assured were brought in as parties de- 
fendant. While the court held that the personal representative of 
the assured could bring the action, the court did not hold that there 
was such a unity of interest as to prevent the two beneficiaries from 
suing without joining the personal representatives as a party plaintiff. 
The insurance company in the Greenfield Case went so far as to claim 





280 Insurance Law Journal, Vol. 59. — [ Mar., 1922. 


that the personal representatives could not sue at all. In the Cone Case, 
the action was brought against the Niagara Fire Insurance Company 
by a creditor or incumbrancer of the alleged owner of certain premises, 
and it was held that the owner need not be joined as a party, since it 
was alleged that only the plaintiff had any interest in the recovery. 

[1] While the above cases are in point upon the question as to 
whether or not a warehouseman, taking out insurance for the benefit of 
third parties, can bring an action upon the policy as a trustee under 
section 449 of the Code, such cases do not seem to have any bearing 
upon the complaint in the case at bar. The general rule seems to be 
that, where a warehouseman takes out insurance for the benefit of third 
parties, whose goods may be from time to time in his warehouse, he 
acts, in the first instance, as an agent for the owners of such goods 
(Stillwell v. Staples, 19 N. Y. 401), and is also deemed to be a trustee 
of an express trust. In his opinion in the Stillwell Case, Judge Selden 
says: 

It is a “familiar doctrine, that where one acting as agent, although 
without any actual authority, makes a contract for the benefit of another, 
the latter may at any time afterwards, so long as the contract continues 
in force, upon being apprised of its existence, adopt the act of the agent, 
and thus entitle himself to all the advantages of the contract as fully as 
if originally made by his express authority, applies, of course, as well to 
policies of insurance as to any other species of contract.” 

The learned judge then referred to a payment of money upon a simi- 
lar policy of insurance to the bailee, and says: 

“He has no just claim to such money. It supplies the place of the 
goods consumed, and in equity belongs to the owner of the goods.” 

It is claimed by the respondent that the complaint in the case at bar 
is founded upon, and is similar to, the complaint in the case of Utica 
Canning Co. v. Home Insurance Co., 132 App. Div. 420, 116 N. Y. 
Supp. 934. The Utica Canning Company brought an action against 
the Home Insurance Company (this defendant) to recover certain 
insurance upon goods owned by the plaintiff and in a warehouse which 
was destroyed by fire. The warehouseman had taken out a _ policy 
which contained a clause which covered the property of others held 
“in trust or on commission.” The Utica Canning Company had for- 
warded the goods in question under a contract of sale. The con- 
tract was canceled, and, pursuant to an agreement between the parties. 
the goods remained in the purchaser’s warehouse awaiting a resale A 
fire occurred, and the insurance company paid all of the alleged loss, 
but did not pay anything to the plaintiff, Utica Canning Company. An 
action was brought by it, setting forth such facts, and that the canning 
company had made demand upon the owner of the warehouse for its part 
of the insurance money, which request was refused. The warehouseman 
was made a party defendant to the action, and the case proceeded upon 
the theory that the plaintiff, which was the owner of the goods destroyed 
by fire, had a right to sue the insurance company. The action was at 
law, and founded upon the contractual relations which existed between 
the parties. 

The position taken by the plaintiffs in the case at bar is consistent 
with numerous decisions, and also with that taken by the insurance 
companies in numerous cases. In the earlier cases the companies even 
went so far as to assert that the warehouseman had no right to’ col- 
lect for anything but his own interest, and that the owner must bring 
suit for his own loss; he being the real party in interest under the 
Code De Forest v. Fulton Fire Ins. Co., 1 N. Y. Super. Ct. 94; Walsh 
v. Washington Marine Ins. Co., 26 N. Y. Super. Ct. 202, affirmed 32 N. 
Y. 427; Waring v. Indemnity Fire Ins. Co., 45 N. Y. 606, 6 Am. Rep. 
146. The law having been settled for many years that a warehouseman 
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or commission merchant may sue to recover the entire loss as the trustee 
of an express trust, under section 449 of the Code, the defendant now 
contends that, because the courts have so held, therefore the owner of 
the goods cannot sue. It seems, however, that the law has always been 
to the contrary. In Wood on Fire Insurance (2d Ed.) p. 669, the rule 
is given as follows: 

“In such cases the terms ‘held in trust’ or ‘on commission,’ and kin- 
dred terms in a policy to an agent, factor, or the like, have been held as 
giving to the owner of the property the right to take the place of the 
assured, to adopt the contract, and to enforce it, in his own name or that 
of his agent”—citing, as authority, Waring v. Indemnity Fire Ins. ‘Co., 
supra, Lee v. Adsit, 37 N. Y. 86, and Stillwell v. Staples, 19 N. Y. 401. 

Judge Dwight in Pitney v. Glen’s Falls Ins. Co. (1875) 65 N. Y. 
6, lays down the rule that— 

“An action on an insurance policy may be brought either in the name 
of the party by whom or for whom it is made.” Sargent v. Morris, 3 
Barn. & Ald. 280; Hubbell v. Medbury, 53 N. Y. 98; Cridler v. Curry, 
66 Barb. 336; Bort v. Snell, 39 Hun, 392. 

It therefore follows that the owner of property insured by a ware- 
houseman can sue to recover the loss sustained by fire, unless there 
is some clause in the policy to prevent it. 

[2-4] The complaint in the case at bar states that the plaintiffs are 
the owners of warehouse receipts representing a very large quantity 
of whisky, of the value of over $140,000. It does not appear upon the 
face of the complaint that any one else has any substantial interest 
in the insurance policies sued upon. The plaintiffs have chosen this 
forum in which to bring the action to recover upon the policies. The 
defendant, which has full knowledge of all of the facts, and has upon 
file all of the proofs of loss relating to the fire in question, has not 
answered. Assuming all of the facts stated in the complaint to be 
true, as we must, a cause of action has been set up against the de- 
fendant. It may appear that no one is interested in the recovery, ex- 
cept the plaintiffs. If the defendant thinks it necessary to bring in 
any additional parties defendant, that can be accomplished by mak- 
ing a proper case. The plaintiffs are seeking to recover only such 
sum as is due them from the defendant. It will be necessary for the 
plaintiffs to prove all of the facts necessary to a recovery. If they 
make a case, the plaintiffs are clearly entitled to receive the insurance, 
which is now all the plaintiffs have to take the place of the property 
destroyed by fire. 

Under the facts alleged in the complaint, the plaintiffs are the true 
principals and the real parties in interest. The complaint states that 
the insurance was obtained for a valuable consideration and under an 
express agreement with the distilling company to procure it. So far 
as appears in the complaint, the distilling company has no actual in- 
terest in the policy. Under such circumstances, it would be unfair to 
place the plaintiffs, against their will, in the hands of the distilling com- 
pany, and to thus enable the latter to conduct plaintiffs’ case and to 
choose the forum. Whether the plaintiffs have or have not requested the 
warehouseman to bring such action is not material. Had the plaintiffs 
made such a request, the warehouseman could properly bring the action. 
But the plaintiffs had the right to sue, and have not been deprived of 
such right by any fact stated in the complaint. In so holding, however, 
we express no opinion in respect to the amount plaintiffs may be entitled 
to recover. 

The order appealed from should be affirmed, with $10 costs and dis- 
bursements, with leave to defendant within 10 days to withdraw demurrer 
and to answer, on payment of said costs and the costs awarded to plain-* 
tiffs by the order appealed from. 

Clarke, P. J., and Laughlin and Smith, JJ., concur. 
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GREENBAUM, J. (dissenting). The grounds of the demurrer are 
insufficiency of the facts in the complaint, that plaintiffs have no legal 
capacity to sue, and finally that there is a defect of parties plaintiff. 
The allegations of the complaint pertinent to this appeal are that the 
defendant is a domestic fire insurance corporation; that the Green River 
* Distilling Company, Inc., is a foreign corporation which, prior to the 24th 
day of August, 1918, for a valuable consideration, “issued and delivered 
to divers persons certain warehouse receipts for and representing certain 
barrels of whisky, which whiskies had been purchased from said Green 
River Distilling Company, Inc., by the holders of said receipts, and were 
thereupon left for storage in the distillery warehouses of said company, 
to be held by it as a warehouseman for the holders and owners of said 
warehouse receipts and their successors and assigns’; that prior to the 
commencement of this action plaintiffs became the holders and owners 
for value “of said warehouse receipts” and of the whiskies represented 
thereby; that for a valuable consideration the Green River Distilling Com- 
pany, Inc., agreed with the holders of the aforesaid warehouse receipts 
to keep the whiskies so purchased and stored with it by the holders 
thereof “insured against loss or damage by fire to the full value thereof 
during the time they remained in its warehouses”; that said Distilling 
‘Company “did insure said whiskies against loss or damage by fire in and 
by policies of insurance issued by defendant, among others, to it, and 
containing among other stipulations, an agreement that said insurance 
covered, not only the property and interest of said company [italics ours], 
but the property of others held by it in trust or on commission, sold and 
not delivered, or sold but not removed, or held for account of others, or 
provisions of similar import, which provisions were intended to and did 
cover and insure the property of the said holders of said warehouse 
receipts, of all which defendant had notice’; that the said holders of 
said warehouse receipts, as well as the plaintiffs, have ratified and adopted 
the insurance so taken out by the Distilling Company for their benefit; 
that on or about the 24th day of August, 1918 the whiskies represented 
by the aforesaid warehouse receipts, and then being in the warehouse of 
the said Green River Distilling Company, Inc., situated in the city of 
Owensboro, in the state of Kentucky, were totally destroyed by fire; “that 
the policies so issued by the defendant and other solvent insurers to said 
company were on or about said August 24, 1918, outstanding and unex- 
pired, and were for an amount sufficient to pay in full the value of the 
property of the holders of said warehouse receipts owned by the plaintiffs 
and also all other property covered thereby.” 

It is also alleged in the complaint that subsequent to the said fire 
“said Green River Distilling Company, Inc., served upon defendant its 
proofs of loss within the time required by the terms of said policies, 
which proofs covered the property of the holders of said warehouse 
receipts, and the plaintiffs held by said company as warehousemen”; and 
that on or about the 5th day of April, 1919, the plaintiffs “served upon 
the defendant notice in writing that said policies of insurance covered 
whiskies owned by the plaintiffs, and that the plaintiffs claimed the right 
to receive or recover from defendant for value of said whiskies, and that 
plaintiffs forbade payment thereof to the said Green River Distilling Com- 
pany, Inc., the insured named in said policies.” It thus appears that the 
policies were issued to and in the name of the Green River Distilling 
Company, Inc., (hereafter referred to as the Distilling Company), whose 
property was covered by the: policies, together with that of unnamed third 
parties, who at the time of the alleged fire were the owners of whiskies 
stored in its warehouses. , 

: It is not disputed that under such policies the owners of the ware- 
house receipts were beneficiaries, as though they were specifically named 
therein. Nor is there any difference between the parties that circum- 
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stances may arise when an unnamed beneficiary may maintain a separate 
action under a policy issued by an insurance company to recover his loss, 
without joining therein the party to whom the policy was issued. Thus, 
where the only interest left in a policy is that of the beneficiary, other 
interests therein having been adjusted or released, a separate action may 
be maintained by the beneficiary under the policy. It seems also to be the 
settled law that, where the person to whom such policies are issued, oc- 
cupying as he does a trust relationship to others whose property is therein 
insured, refuses or neglects to assert the rights of the beneficiary, or 
where the interests of justice would require that the trustee be not per- 
mitted to collect or prosecute, then an action is maintainable by the bene- 
ficiary by joining the trustee as a party to the action. Illustrations of the 
rules above mentioned will be found in Utica Canning Co. v. Home Ins. 
Co., 132 App. Div. 420, 116 N. Y. Supp. 934, and Wilson & Co., Inc., v. 
Hartford Insurance Co., 190 App. Div. 506, 179 N. Y. Supp. 867, affirmed 
229 N. Y. 612, 129 N. E. 929. 

In the instant case, however, it appears that the Distilling Company 
had served timely proofs of loss upon the defendant, which covered 
both its property and that of the holders of the warehouse receipts, 
who were entitled to the benefits of the insurance, but that the plain- 
tiffs served notice upon the defendant, forbidding it to make payments 
of losses to the Distilling Company, although no allegations are made 
that the interests of the plaintiff will be jeopardized, or in any manner 
injuriously affected, if the Distilling Company be permitted to collect 
the losses payable under the policies. The situation that confronts us 
here is that the Distilling Company, not only is a trustee for the holders 
of whisky receipts, but is itself interested in the subject-matter of the 
insurance to the extent of its ownership of property covered therein. 

In repudiating the acts of the Distilling Company looking to the col- 
lection of the insurance claims, plaintiffs have assumed the position 
that they alone are entitled to collect the full amount of the policies 
in suit to the exclusion of the Distilling Company. They have ignored 
the interests of that company under the policies, and arbitrarily rele- 
gated it to outstanding policies other than those in suit, upon allegations 
that the remaining policies are sufficient to cover the losses of the Dis- 
tilling Company, and that the insurance companies which issued said 
policies are abundantly solvent to meet their obligations. 

The plea of solvency has scant merit, since it might happen that an 
insurance company solvent to-day may become insolvent before the 
day when judgment is entered, against it. In Wilson & Co., Ine. v. 
Hartford Fire Insurance Co., 190 App. Div. 506, 179 N. Y. Supp. 867. 
the court clearly recognized the rule, in actions upon policies of in- 
surance of the general character of those outlined herein, that the per- 
son to whom the policy is issued stands in the relation of a trustee to 
others whose property rights are insured therein, and is the one who is 
primarily obligated to bring an action under the policy for all the par- 
ties concerned. The court there stated: 

“It was clearly the intention of the parties to the policy that the loss 
should be adjusted by and paid to the president to avoid .a multiplicity of 
claims and actions. It would only be in the case of the refusal of the 
president to adjust the loss, or, having collected, to fail to pay over, that 
a right of action might arise in the plaintiff. There are no facts stated in 
this complaintethat tend to support such a cause of action. It is alleged 
that the proofs of loss were presented by the Exchange, and that it per- 
formed all the terms and conditions of the: policy. It does not state 
whether the defendant paid the president of the Exchange, or refused 
payment. It does not allege any demand made upon the Exchange or its 
president, either for payment or that it bring an action. If plaintiff has 
any right of action, it would be one in equity, in which the Exchange, 
and possibly the president would be necessary parties.” 
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In that case the policies provided that the loss was payable to the 
president of the Kansas City Live Stock Exchange, which had no finan- 
cial interest whatever in the subject-matter of the policies. 

In the instant case the Distilling Company is not only acting in a 
capacity similar to that of the president of the Kansas City Live Stock 
Exchange, but in addition has an actual financial interest in the policies 
of insurance. It seems to me that, in principle, the rule above quoted 
is peculiarly applicable to the facts in this case. 

Each policy is the basis of a single action. This has been expressly 
held in Lewis v. Guardian Fire & Life Assurance Co., 181 N. Y. 392, 
74.N. E. 224, 106 Am. St. Rep. 557, and O'Neil v. Franklin Fire Assur- 
ance Co., 159 App. Diy. 313, 317, 145 N. Y. Supp. 432, 436. In the lat- 
ter case the court said: 

“Separate actions could not have been maintained by plaintiff and 
defendant Crimmins to recover separately the amounts payable to each 
under this policy”—citing Lewis v. Guardian Fire & Life Assurance Com- 
pany, supra. 

It is quite evident that the rule announced in the Lewis Case, supra, 
is appropriate here, since the plaintiffs and the Distilling Company have 
common interests in the enforcement of the policies of insurance. 

It is difficult to understand under what rule of law plaintiffs may ar- 
bitrarily oust the Distilling Company from its right under the policies 
in suit, and compel it to resort to other outstanding policies. If plain- 
tiffs have the right to select the policies upon. which they alone can 
bring suit, then the same privilege must be accorded the Distilling Com- 
pany, or any other interest that may be covered by the policies. If 
such a practice were permitted, it would lead to increased litigation, and 
in many cases to injustice and hopeless confusion. 


It is clear that the Distilling Company is a necessary party. It only 
remains to determine whether it is a necessary party defendant, or 
whether it should have been made a party plaintiff. As already pointed 
out, the plaintiffs in their complaint repudiated the acts of the Distilling 
Company in its capacity as trustee, and also ignored that company’s 
financial interests in the policies in suit. The Distilling Company having 
performed its duty as trustee, and no fact being alleged that tends to 
show that it should not be permitted to act as such trustee, and it not 
having refused to join with the plaintiffs in its action against the de- 
fendant, it cannot now be claimed by plaintiffs that the Distilling Com- 
pany is a necessary party defendant. 

Section 448 of the Code of Civil Procedure provides: 

“If the consent of any one, who ought to be joined as a plaintiff, can- 
not be obtained, he may be made a defendant, the reason therefor being 
stated in the complaint.” 


But the Distilling Company was not asked to consent to join the 
plaintiffs ;- hence it follows that it cannot be joined as party defendant. 
It also necessarily follows, from the facts alleged, that, since the Dis- 
tilling Company has direct interests in the policies in suit, they are nec- 
essarily parties plaintiff, and hence that the omission to join them as such 
is a fatal defect in the prosecution of this action. 


The order of the Special Term should be reversed, with $10 costs 
and disbursements to appellant, and plaintiff's motion for judgment on 
the pleadings should be denied, with $10 costs, and defendant’s coun- 
ter motion for judgment on the pleadings should be granted, with leave 
to plaintiffs to serve an amended complaint, upon payment of taxable 
costs and disbursements to date. 
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NEILSON v. ELLA REALITY CO., INc., et AL. 


(New York Supreme Court, Special Term for Trials, Bronx County. 
December 15, 1921.) 


191 New York Supplement, 599. 


1. INSURANCE—MORTGAGOR’S COVENANT TO INSURE NOT 
BINDING PERSONALLY ON GRANTEE TAKING SUBJECT 
TO MORTGAGE, HENCE NO EQUITABLE LIEN UPON PRO- 
CEEDS OF HIS INSURANCE. 

Since a covenant by mortgagor to keep the premises insured for the 
benefit of the mortgagee is personal, and does not affect or run with the 
land, the rule that, where a mortgagor, so covenanting, takes out insur- 
ance in his own name, it will, in case of loss, be impressed with an equita- 
ble lien in favor of the mortgagee, does not apply to insurance taken out 
in his own name by mortgagor’s grantee subject to the mortgage. 

(For other cases, see Insurance, Dec. Dig. § 580[2].) 


Action by Mary Isabelle Neilson against the Ella Realty Company 
and Joseph J. Baker and another, executors of Abraham Wolff, to impress 
a lien in favor of plaintiff, as the holder of a mortgage, upon certain pro- 
ceeds of insurance.on a building destroyed by fire. Judgment for defend- 
ants. 


Scott, Gerard & Bowers, of New York City (Spotswood D. Bowers, 
George A. Lewis, and Stewart W. Bowers, all of New York City, of 
counsel), for plaintiff. 


Reuben Brown, of New York City, for defendant Ella Realty Co., 
Inc. 


Leonard J. Obermeier, of New York City, for defendants Wolff and 
Baker. 


PALATINE INS. CO., Limitep, OF LONDON, ENGLAND, v. 
PETROVICH. (No. 7338.) 


(Court of Civil Appeals of Texas. Galveston. March 26, 1917. Re- 
hearing Denied Oct. 24, 1921. Dissenting Opinion Nov. 23, 1921.) 


235 Southwestern Reporter, 929. 


1. INSURANCE — TORNADO POLICY HELD NOT TO COVER 

LOSS CAUSED PARTLY BY WATER. 

A tornado insurance policy, which expressly exempted the company 
against loss occasioned directly or indirectly through tidal wave, high 
water or overflow, insures the property against damage by wind alone, 
and not against damage occasicned partly by wind and partly by high 
water. 

(For other cases, see Insurance, Dec. Dig. § 423.) 

19——Vol. LIX. 
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On Motion for Rehearing. 


2. INSURANCE—EVIDENCE HELD NOT TO SUSTAIN FINDING 

DESTRUCTION OF HOUSE WAS CAUSED BY WIND. 

In an action on a tornado insurance policy, evidence which showed 
that the house insured collapsed only after the water had risen several 
feet above its floor held to show that the loss of the house was not oc- 
casioned by wind alone. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

Pleasants, C. J., dissenting. 


Error from Galveston County Court; Geo. E. Mann, Judge. 

Action by Steve Petrovich against the Palatine Insurance Company, 
Limited, of London, England. Judgment for plaintiff, and defendant 
brings error. Reversed, and judgment rendered for defendant. 


Williams & Neethe, of Galveston, and Locke & Locke, of Dallas, for 
plaintiff in error. 

McDonald & Wayman and C. G. Dibrell, all of Galveston, for defend- 
ant in error. 
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MARINE. 


CARY et aL. v. HOME INS. CO. 


(New York Supreme Court, Appellate Division, Third Department. 
December 28, 1921.) 


191 New York Supplement, 529. 


1, INSURANCE — LOSS CAUSED BY CAPSIZING OF VESSEL, 
WHEN MOORED TO WHARF, HELD NOT COVERED BY 
POLICY. 

Where 40 tons of iron, constituting a part of the cargo of a barge, was 
moved from where it was piled 30 or 40 feet toward the bow, to get ac- 
cess to other part of cargo on which such iron was piled, and the captain 
left the barge with some water in its hold and with barge listed to star- 
board, and on return found barge listing still more, with 10 inches of 
water in its hold, and after water was pumped out the cargo rolled across 
the decks over the starboard gunwale and thereby capsized the vessel, the 
loss sustained could not be recovered under policy insuring barge “against 
the adventures and perils of the harbors, bays, sounds, sea, rivers, and 
other waters,” and providing that “want of ordinary care and skill in 
loading and stowing the cargo” was an excepted risk. 

(For other cases, see Insurance, Dec. Dig. § 402.) 


2. INSURANCE — LOSS HELD NOT RECOVERABLE, UNDER 
POLICY INSURING VESSEL, BECAUSE OF BREACH OF 
WARRANTY THAT VESSEL SHOULD ALWAYS HAVE 
COMPETENT WATCHMEN ON BOARD. 

Where application for policy insuring barge expressly warranted that 
the barge should “at all times have a competent watchman on board,” 
the insured could not recover for damage caused by capsizing of the ves- 
sel, when a portion of its cargo rolled across the decks over the starboard 
gunwale, after water, found in the hold of the vessel after there had been 
no watchman on board, was pumped out. 

(For other cases, see Insurance, Dec. Dig. § 334[2].) 


John M. Kellogg, P. J., dissenting. 


Appeal from Trial Term. 
Action by William N. Cary and another against the Home Insur- 
ance Company. Judgment of nonsuit, and plaintiffs appeal. Affirmed. 


Argued before John M. Kellogg, P. J., and Woodward, Cochrane, 
Henry T. Kellogg, and Van Kirk, JJ. 


Brackett, Todd, Wheat & Wait, of Saratoga Springs (E. R. Shep- 
ard, of Saratoga Springs, of counsel), for appellants. 

Macklin, Brown, Purdy & Van Wyck, of New York City (William 
Van Wyck, of New York City, of counsel), for respondent. 


Henry T, Kettocc, J. This is an action to recover upon a marine 
policy of insurance for injuries to a vessel occasioned by its capsizing 
when moored to a wharf. The vessel was a barge, 115 feet over all by 
34 feet beam. A cargo weighing 600 tons was loaded upon its decks at 
Jersey City. The cargo consisted of steel bars, kegs of nails, nuts, and 
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hoop irons. The steel bars, which were round, were placed upon the 
decks running fore and aft. The rest of the cargo was piled on top of 
the bars. The barge was towed to Pier No. 1, Bush Terminal, Brooklyn, 
where she was tied up alongside of a scow, which was tied up alongside 
of a steamship. Men came aboard to unload a carload of her cargo, for 
which a bill of lading was held. In order to get at the carload thus 
billed, it was necessary to lift off 40 or 50 tons of iron which was lying 
on top thereof. This was moved from where it was piled 30 or 40 feet 
towards the bow, but no part whatever of the cargo was then or there- 
after unloaded. Subsequently the vessel was moved across the basin to 
Pier No. 2, where it was tied up. That evening the captain went ashore 
to get his supper at a restaurant more than a mile away, and was gone 
for two hours. When he left, the barge had some water in its hold and 
was listed to starboard. When he returned, it was listing still more, and 
had 10 inches of water in its hold. The captain pumped her out, and was 
in or about the barge for about an hour and a half. At the end of this 
period he heard the cargo rolling across the decks. He jumped ashore, 
and the cargo rolled over the starboard gunwale into the water, thereby 
capsizing the vessel and causing the injuries complained of. 

{1, 2] The policy insured the vessel “against the adventures and per- 
ils of the harbors, bays, sounds, sea, rivers, and other waters.” It did 
not insure against “rottenness. inherent defects and other unseaworthi- 
ness.” In Berwind v. Greenwich Ins. Co., 114 N. Y. 235, 21 N. E. 
152, it was said that— 

“In the policy in suit, loss from unseaworthiness is among the ex- 
cepted risks, and it was therefore incumbent upon the plaintiff to show 
that the loss arose from some of the perils covered by the policy, and 
to make out their case some evidence was necessary from which the jury 
could infer that the sudden sinking of the boat was not due to defective 
structure or condition.” 

In Van Wickle v. Mechanics’ & Traders’ Ins. Co., 97 N. Y. 350, it 
was said: 

“It cannot be said that a vessel, which, after a voyage of two or three 
hours, without encountering any danger or peril, sinks and disappears, 
was sound and seaworthy. 

There was no evidence in this case indicating that this vessel en- 
countered any peril through grounding, collision, high waves, or winds. 
The only proof that any other thing than inherent unseaworthiness 
caused it to capsize was that given in relation to the shifting of its 
cargo. The policy provided that “want of ordinary care and skill in 
loading and stowing the cargo of said vessel” was an excepted risk. 
The 40 tons of iron which were shifted were not moved so that they 
might be unloaded. but to uncover other iron for that purpose, and 
even that was not unloaded. The shifting done was therefore per- 
formed in the course of “loading and stowing of the cargo of said 
vessel,” and was itself an excepted risk. Consequently the case was 
devoid of proof that perils of the sea insured against caused the ves- 
sel to capsize. Furthermore, the insured had expressly warranted 
that the vessel should “at all times have a competent watchman on 
board.” This vessel had no watchman on board for more than two 
hours, while its captain was at supper. The authorities definitely hold 
that such a warranty constitutes a condition precedent, with which 
an insured must strictly comply in order to have a recovery. First 
National Bank of Ballston Spa v. Pres., etce., of Insurance Co. of 
North Carolina, 50 N. Y. 45; Ripley v. Etna Ins. Co., 30 N. Y. 136, 
86 Am. Dec. 362. As the proof that the warranty was broken is 
undisputed, it is clear that no cause of action arose in favor of the 
plaintiff. For all these reasons, the dismissal of the complaint was 
proper. 

The judgment should be affirmed. All concur, except 
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Joun M. Ke toce, P. J. (dissenting). The policy insured against the 
adventures and perils of the harbors, seas, rivers, and other waters. It 
excepted from its provisions claims arising from the want of ordinary 
care and skill in loading and stowing the cargo, and also from rotten- 
ness, inherent defects, and other unseaworthiness. The words “other 
unseaworthiness,” following the words “rottenness and inherent defects,” 
are limited in meaning by the rule of ejusdem generis to unseaworthiness 
arising from similar causes to those particularized. State Board of Phar- 
macy v. Gasau. 195 N. Y. 197, 202, 88 N. E. 55. Evidently this should 
be so, as any boat which sinks is unseaworthy at the time of sinking. 
Only the boat which is rotten and has inherent defects, or other similar 
causes of unseaworthiness, and sinks therefrom, is excepted from the pol- 
icy. The mere fact that a boat sinks at a dock is not evidence in itself 
of unseaworthiness, if there is any other possible cause for the sinking. 

The exceptions in the policy of claims arising from want of ordinary 
care and skill in loading and stowing the cargo are the words of the 
insurer, and must be strictly construed against it. It is therefore 
apparent that claims arising from want of ordinary care in unloading 
or: otherwise caring for the vessel are not excepted. Here the owner 
and master of the boat had nothing to do with the placing of it along- 
side of the scow, or with the attempt to remove a part of the cargo and 
changing the cargo in so doing. That was apparently the work of the 
longshoremen under the charge of the consignee, who moved and took 
charge of the boat, for which. quite probably, the plaintiff may not 
be responsible. There was some reason in saying that the plaintift 
warranted the loading and stowing of the cargo, but was not expected 
to warrant the unloading of the cargo. The loading and stowing is 
naturally under the control of the owner, or its officers, while the un- 
loading of it and removal of its cargo are matters which, in this case, 
at least, the plaintiff was not interested in. A. peril of the harbor may 
result from the manner in which the boat is being unloaded, and from 
other causes. Boats were going in and out of the harbor in the im- 
mediate vicinity of this boat, and it does not appear that she might 
not have suffered injury therefrom. 

The boat was an ordinary brick barge. The cargo at the time was 
steel bars. kegs of nails and nuts, and hoop iron—about 13 carloads, 
weighing about 600 tons, and it was well stowed and loaded. The 
boat was in good condition when the operation of unloading began. It 
had been changed by the consignee from pier to pier, and was taken 
from a pier and fastened to another boat. We cannot say what hap-~ 
pened to it in the meantime. There was evidence here which would 
have justified the finding that the boat was properly loaded, the cargo 
properly stowed, but that the leak was caused by the manner in which 
the boat was being unloaded; that a change in the position of a part 
of the cargo in the process of unloading, after it arrived at its des- 
tination, was the cause of the loss. The questions, therefore, as to 
whether the boat was unseaworthy, whether its loss arose from care- 
lessness in stowing and loading the cargo, were questions of fact for 
the jury. 

In my mind the serious question arises from the fact that the captain 
left the boat unattended for about two hours, while he was gone to 
his supper. The insurer probably knew that this barge, for use in carry- 
ing brick, had not accommodations upon it for feeding the crew. It 
must have known that the watchman must get his meals away from 
the boat, and it was undoubtedly contemplated that he would be ab- 
sent from the boat for a reasonable time for that purpose. The se- 
rious question is whether, as matter of law, it can be said that two hours 
was an unreasonable absence. It does not appear that the owner con- 
sented to or was a party to his absence for two hours. The warranty as 





290 Insurance Law Journal, Vol. 59. [ Mar., 1922. 


to the watchman is peculiar in form. In the fore part of the policy is 
a warranty that, when the vessel is laid up without a cargo, it shall be 
in the charge of a competent watchman. This might imply that while it 
was at dock, with a cargo and in service, there was no necessity for a 
watchman. Later the policy provides that the boat at all times shall have 
a competent watchman on board. These two provisions should be read 
together, and the real nature of the exception be ascertained, by reconcil- 
ing them so far as may be with the facts in a given case. Whether the 
absence of the watchman for two hours to get his supper was an unrea- 
sonable time might depend upon where the nearest supper was obtainable 
and other circumstances. We cannot say as matter of law that it was a 
clear violation of the policy. 
With some hesitation, I favor a reversal and a new trial. 





A. & H.] Dill v. Continental Casualty Co. 


ACCIDENT AND HEALTH. 


DILL v.. CONTINENTAL CASUALTY CO. Er at. 


FINN v. SAME. (Nos. 23427, 23428.) 
(Supreme Court of Kansas. Jan. 7, 1922.) 
203 Pacific Reporter, 709. 


(Syllabus by the Court.) 

2. INSURANCE—INSTRUCTIONS AS TO INCEPTION OF SICK- 
NESS RESULTING IN DISABILITY HELD PROPERLY RE- 
FUSED. 

Under all the evidence it was not error to refuse the requested in- 
structions and special questions concerning which complaint is made, touch- 
ing the time the plaintiff’s disability began. 

(For other cases, see Insurance, Dec. Dig. § 669[10].) 


Appeal from District Court, Wyandotte County. 


Separate actions by James B. Dill and Thomas G. Finn against the 
Continental Casualty Company and the Kansas Casualty & Surety Com- 
pany. Judgments in each case for plaintiff and for the Kansas Casualty 
& Surety Company as against the Continental Casualty Company, and 
the latter appeals. Affirmed. 


J. C. Rosenberger, of Karlsas City. Mo., and McFadden & Claflin, of 
Kansas City. Kan., for appellant. 

Emerson & Smith and Robertson, Higgins, & Boddington, all of 
Kansas City, Kan., for appellees. 


West, J. In No. 23427, James Dill sued the two casualty companies, 
alleging that the Kansas Company issued a policy to him in January, 
1917, insuring him against bodily injury and disability from disease or 
illness, and that on May 5, 1919, the Continental Casualty Company con- 
tracted to assume the obligations of the Kansas Company under such pol- 
icy on account of loss of time from sickness beginning subsequent to 
May 5, 1919, and that afterwards, on June 7, 1919, the plaintiff became 
afflicted with an illness which disabled him from performing his duties for 
. period of 26°/, weeks, and he asked judgment against both companies 
or 

The Continental Company’s contract attached to the petition certified 
that it had “assumed all obligations of the Kansas Casualty & Surety 
Company, under policy of above number, on account of losses resulting 
from accidental injury occurring subsequent to 12 o’clock noon (standard . 
time) at residence of insured on May 5, 1919, and on account of loss 
of time from sickness (providing said policy includes sickness insurance) 
commencing subsequent to said time.” 

The Continental Company answered, alleging that any loss suffered 
by plaintiff on account of sickness was from sickness which began before 
12 o’clock of noon May 5, 1919, and for which it was not liable. 

The Kansas Company answered by way of cross-petition, alleging 
that the Continental Company on May 5, 1919, reinsured the plaintiff 
under the policy in question, and, if the plaintiff became afflicted with 
an illness which disabled him from performing any of his duties as fire- 
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5, 1919, and prayed that judgment be rendered against the Continental 
Company, and that the Kansas Company be relieved of all liability under 
the policy, and, if judgment be rendered against the Kansas Company and 
the Continental Company, that the Kansas Company have judgment 
against the Continental Company and be adjudged as surety only under 
the policy. Attached to this cross-petition was a copy of the contract of 
reinsurance dated May 5, 1919, between the two companies containing this 
provision: 

“The Continental agrees to pay all valid claims of accident and 
health insurance which may hereafter arise on the said reinsured policies 
and which are also based upon accident occurring or sickness commenc- 
ing subsequent to the time of reinsurance as stated in the preceding para- 
graph. The Kansas Casualty agrees to pay all other valid claims now 
existing or which may hereafter arise on said policies for accident or dis- 
ability sustained prior to the effective date of this contract.” 

The preceding paragraph referred to fixed 12 o’clock noon, May 5, 
1919, as the date of reinsurance. 

[1] Various motions and demurrers were filed and overruled which 
we do not deem necessary to notice further than to say that no material 
error was committed in respect thereto. 

[2] The Continental Company requested an instruction that, if the 
sickness began prior to May 5, 1919, it was not liable, and asked that 
special questions be submitted as to whether the sickness was the same 
for which the plaintiff was operated on on June 19, 1919, a continuation 
of the same sickness, and condition for which he was treated by Dr. 
Stillwagon early in February, 1919. These requests were refused, and 
the court of its own motion submitted question No. 5, to be noticed pres- 
ently. 

The jury returned a verdict against both companies for $810 and the 
following answers and questions: : 

“(1) Was plaintiff sick as a result of gallstones during the fore part 
of February, 1919? Answer: No. 

“(2) Did plaintiff have gallstones on and prior to the 5th day of May, 
1919? Answer: No. 

“(3) Did the plaintiff suffer a second attack as a result of gallstones 
on June 7, 1919, which resulted in an operation? Answer: No. 

“(4) Was the plaintiff operated on for gallstones on June 19, 1919? 
Answer: No. 

*“(5) When did plaintiff's illness or disease wholly and entirely dis- 
able and prevent him from performing any and every kind of duty per- 
taining to his occupation? Answer: June 7, 1920 (1919).” 

It is stated in the brief that the court told the jury to return a ver- 
dict against both companies for whatever amount they found was ex- 
pended by the plaintiff for hospital expense, not exceeding the sum of 
$13.25 a week for not more than 10 weeks, for the number of weeks the 
plaintiff was in the hospital, and also $26.50 a week for the time he was 
wholly and entirely disabled from performing every kind of duty pertain- 
ing to his occupation, not to exceed 52 consecutive weeks, and not to ex- 
ceed the sum of $900.20, and that it was afterwards charged that, as the 
counsel for the plaintiff had admitted that he only proved damages for 
$810, including interest, that sum was all he could recover. The jury 
found in favor of the plaintiff against both companies and for the Kan- 
sas Company against the Continental Company. 

The Continental Company alone appeals, and makes 15 specifications 
of error, and states in its brief that it relies upon 12 of them. The main 
complaints are error in entering judgment against the Continental Com- 
pany overruling the motion to strike out answers to special questions, and 
particularly question No. 5, and giving and refusing instructions already 
referred to. Counsel say in their brief: 


man, the date of such affliction was subsequent to 12 o’clock noon of May 
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“All of these specifications of error, involving as they do the same 
basic propositions, namely, the trial court was in error in its theory of 
the law applicable to this case and the principles involved herein, will be 
considered under the same general heading.” 

The Continental Company requested this instruction: 

“If you find from the evidence that the sickness which resulted in 
loss of time for which plaintiff sues herein commenced prior to May 5, 
1919, then I instruct you that the defendant Continental Casualty Com- 
pany is not liable, and your verdict will be for said defendant” 
—which the court refused; also the following special question: 

“(5) Was the sickness for which plaintiff was operated on on June 
19, 1919, a continuation of the same sickness and condition for which he 
was treated by Dr. Stillwagon early in February, 1919?” 

—which the court refused to give, and of its own motion submitted the 
following special question: 

“(5) When did plaintiff’s illnes or disease wholly and entirely disa- 
ble and prevent him from performing any and every kind of duty per- 
taining to his occupation?” 

Attention is called to the provision that the Continental Company 
should be liable only for sickness beginning after May 5, 1919, and it is 
insisted that whatever loss the plaintiff suffered was from sickness which 
began before that. 

The Kansas policy provided that, if during its term the insured should 

contract any disease or illness not thereinafter excepted for which he 
should be treated by a legally qualified physician, and which would pre- 
vent him from performing the duties pertaining to his occupation, the 
company would pay him the weekly indemnity specified. Afterwards, 
when the Continental Company made its contract of reinsurance, it pro- 
vided that it would take effect May 5, 1919, and agreed to pay— 
“all valid claims of accident and health insurance which may hereafter 
arise on the said reinsured policies and which are also based upon accident 
occurring or sickness commencing subsequent to the time of reinsurance 
as stated in the preceding paragraph. The Kansas Casualty agrees to pay 
all other valid claims now existing or which may hereafter arise on said 
policies for accident or liability sustained prior to the effective date of 
this contract.” 

Counsel say: 

“It will thus be noted that by the contract the Continental Company 
was not liable under any of the policies except in respect to ‘accident oc- 
curring or sickness commencing subsequent to’ May 5, 1919, and it is 
hardly to be supposed that it would ‘have entered into the contract except 
for such stipulation restricting its liability.” 

When the sickness did begin was a question for determination from 
the evidence. Nothing was said in the instructions as to this date so far 
as they appear in the record. While the abstract does not show it, the 
brief of counsel states that the jury answered questions: 

“(1) Was the plaintiff sick as a result of gallstones during the fore 
part of February, 1919? Answer: No. 

(2) Did plaintiff have gallstones on and prior to May 5, 1919? An- 
swer: No.” ° 

Why this was not shown by abstract or counter abstract, leaving us 
to search for it in the brief, does not appear. 

The plaintiff Finn testified that he was ruptured on October 5, 1919, 
and was operated on next day, went home, and was unable to do any work 
until December 1, when he went back to work. There appears in the ab- 
stract no evidence to the contrary. 


The plaintiff Dill testified: 
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“T had a little spell, I think, some time in February. * * * Dr 
Stillwagon did not tell me in February, 1919, that I was afflicted with 
gallstones. The question was not discussed at that time. At the time 
Dr. Stillwagon treated me early in February it was at my home. I don't 
know what was the matter with me. * * 

He further testied that he had no recurrence of that pain from 
February down to the 7th of June. The pains in June were practitally 
continuous. 

Dr. Stemen testified that he was one of the surgeons who operated 
on Mr. Dill in June 

“We found a very much distended gall bladder with numerous gall- 
stones; I don’t know how many; I counted myself up to 200 and stopped. 
We opened the gall bladder, removed the stones, and put in drainage. 

“Q. Are you able to give us an estimate of the probable length of 
time those gallstones had been there? A. That is problematical. I have 
seen gallstones in infants or children of 16; I have seen them in the 
aged of 87. * * * 

“Q. Could this condition have formed within a period of 4% months? 
A. I don’t think so. * * * 

“Q. You are positive, however, that the quantity and quality of the 
stones that you found here could not have been formed within a period 
of 4 months? A. It is very doubtful; I do not believe it would be possi- 
ble for that number of stones to be formed in that length of time. 

“Q. A man who has an acute attack of gallstones, would you call 
him a sick man? A. Yes, sir.’ 

It appeared that Dr. Stillwagon had in March diagnosed the plain- 
tiff’s trouble as gallstones, but he was reluctant to state definitely his 
views at the time of the trial. 

Dr. Smith swore that he made a diagnosis in June and found symp- 
toms of gallstones; thought these could have been formed in a period of 
two or three or four months. By the symptoms and history of the case 
he suspected gallstones covering this period. 

The most all this shows or tends to show is that in February the 
plaintiff had a temporary sick spell from what may have been gallstones. 
But the sickness which occurred in June was an attack chronologically 
unrelated to the spell in February, and one that occurred after weeks of 
regular work. So it is impossible to find anything in the record indicat- 
ing that the plaintiffs or either of them were seeking to recover on ac- 
count of loss of time from any sickness prior to May 5, 1919. This being 
true, no error occurred in refusing the requested instruction and special 
questions. 

[3} Although somewhat aside from the “basic proposition,” the brief 
contains a complaint because the court did not strike the Kansas Com- 
pany’s cross-petition from the files. But we see no abuse of discretion 
in permitting it to remain on file. 

Finding no material error, the judgment is affirmed. 

All the Justices concurring. 





A.&H.] Hayes v. North American Life & Cas. Co. 


HAYES v. NORTH AMERICAN LIFE & CASUALTY CO. 
(No. 22580.) 


(Supreme Court of Minnesota. Jan. 6, 1922.) 


186 Northwestern Reporter, 136. 


(Syllabus by the Court.) 

1. INSURANCE — WHETHER INSURED’S IN 
TOTAL DISABILITY WAS A JURY QUEST 
HE PERFORMED HIS USUAL DUTIES F 
DAY AFTER ACCIDENT. 

Plaintiff was insured against accidental injuries and brought suit on 

the policy. Whether his injuries caused immediate total disability was a 

question for the jury, although he performed his usual duties for part of 

a day after the accident. 


(For other cases, see Insurance, Dec. Dig. § 668[11].) 


ALTHOUGH 


JURIES CAUSED 
iO 
OR "PART OF A 


Appeal from District Court, Wabasha County; Charles E. Callag- 
han, Judge. 

Action by John Hayes against the North American Life & Casualty 
Company. Verdict for plaintiff, and from an order denying a new trial, 
defendant appeals. Order affirmed. 


Leroy Bowen, of Minneapolis, for appellant. 
Murdoch & Lothrop, of Wabasha, for respondent. 


TAYLor, C. Plaintiff was insured by defendant against accidental in- 
juries. He sustained an injury on March 23, 1918, which he claimed to- 
tally disabled him from that date until July 15, 1919. The policy pro- 
vides : 

“Tf such bodily injury * * * shall wholly and continuously dis- 
able and prevent the assured from attending to any and every kind of 
duty pertaining to his occupation, the company will pay for the full pe- 
riod of such total disability indemnities at the monthly rate herein pro- 
vided. 

“If such bodily injury shall not immediately, but shall within thirty 
days after the date of the accident, totally disable the assured; or if 
such bodily injury shall immediately after the accident or immediately 
after a period of total disability continuously prevent the assured from 
performing some one or more but not all important duties pertaining to 
his occupation, the company will pay for not to exceed sixty days, an 
indemnity at one-half the monthly rate herein provided.” 

Plaintiff claimed that he was totally disabled within the meaning of 
the first paragraph above quoted and entitled tot indemnity at the full 
monthly rate for the full period of disability. Defendant claimed that 
plaintiff was not totally disabled immediately after the accident, within 
the meaning of the second paragraph above quoted, and therefore is only 
entitled to indemnity at one-half the monthly rate for the period of 60 
days and tendered that amount. The court instructed the jury to the 
effect that they should determine whether plaintiff’s disability became to- 
tal at the time of the accident or later; that, if they found that it be- 
came total at the time of the accident, they should return a verdict for 
the amount claimed; that if they found that it became total later, they . 
should return a verdict for the amount admitted by defendant. They 
returned a verdict for the full amount claimed. Defendant ‘appeals from 
an order denying a new trial, and contends that the evidence does not 
warrant a finding of immediate total disability. 
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Plaintiff was a passenger conductor on the Milwaukee Railroad. He 
ran from Wabasha, Minnesota, to Faribault, Minnesota, and back every 
day except Sunday. On Saturday, March 23, 1918, he made his usual 
run to Faribault and started on his return. When he reached Midland 
Junction, five miles from Wabasha, he alighted from the train to tele- 
phone for orders. <A. sort of ladder having two iron rungs or steps about 
1% inches in width was attached to the side of the car for the use of the 
trainmen in entering and leaving it. On receiving his orders plaintiff 
signaled the engineer to proceed, and as the train started attempted to 
enter the car by means of these steps. His foot slipped from the lower 
step through the ladder, and caught in such a manner that he sustained 
fan injury to his knee and to the skin and tissues along the shin bone. 
He was helped into the car and into a chair, in which he rode the remain- 
ing five miles to the end of his run. On arriving at the station he made 
his report and then went home in a bus, as he usually did. The next day 
being Sunday his train did not run, and he remained at home where his 
wife treated his leg with hot applications. On Monday he started on his 
regular run and performed his usual duties until about half way to Fari- 
bault, when the pain in his leg became so severe that he took a seat in 
the coach and abandoned the attempt to perform his active duties. Dur- 
ing the remainder of the trip to Faribault and the entire return trip his 
duties were performed by the brakeman, except that he wrote out his 
report himself. On reaching home Monday night he called a doctor; on 
Tuesday he remained at home; on Wednesday he went to a hospital; on 
Friday an operation was performed. He remained at the hospital about 
two months and then returned home. He was unable to move about ex- 
cept on crutches until July 1, 1919. He resumed his duties July 15, 1919. 


[1] From the fact that plaintiff started on his regular trip on Monday 
and performed his duties for two or three hours, defendant argues that 
his injuries did not cause immediate total disability. 


“Total disability does not mean absolute physical inability on the 
part of the insured to transact any kind of business pertaining to his oc- 
cupation. It is sufficient if his injuries were of such a character that com- 
mon care and prudence required him to desist from the transaction of any 
such business so long as it was reasonably necessary to effectuate a cure.” 
Lobdill v. Laboring Men’s Mutual Aid Ass’n, 69 Minn. 14, 71 N. W. 696, 
38 L. R. A. 537, 65 Am. St. Rep. 542. 


This rule was approved ‘and applied in Monahan v. Columbian Knights, 
88 Minn. 224, 92 N. W. 972. The fact that plaintiff undertook to make 
his regular trip, but was only able to perform the necessary duties for a 
small part of the day, is persuasive evidence that he failed to appreciate 
the seriousness of his injuries. That he actually succeeded in performing 
these duties for two or three hours before his injuries forced him to de- 
sist is not sufficient to establish as a matter of law that he was not totally 
disabled immediately after the accident withing the meaning of the pol- 
icy. And whether the disability became total at the time of the accident 
or not until later was, under the evidence, a question for the jury. Mc- 
Kay v. Minnesota Commercial Men’s Ass’n, 139 Minn. 192, 165 N. W. 
1061. The court properly submitted it to the jury and we find no reason 
for doubting the correctness of their conclusion. 

[2] Defendant complains of the action of the court in submitting to 
the jury only two forms of verdict—one for the full amount claimed and 
the other for the amount admitted by defendant. The particular point 
urged is that plaintiff notified the railroad company on July 5, 1919, that 
he would be ready to go to work on July 15th and that the jury might 

‘haye found that his disability ceased as early as July 5th. When plaintiff 
rested, defendant also rested without offering any evidence, and plaintiff's 
testimony that he was not able to go to work on July 5th, but gave the 
notice in the expectation that he would be able to do so on July 15th, and 
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that he was not able to resume his duties at any time before July 15, 
1919, is in no way disputed or contradicted. No objection to submitting 
the case in this manner was made at the trial and we think defendant’s 
contention without merit. 


Order affirmed. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


ARIZONA MUT. AUTO INS. CO. v. BERNAL. (No. 1912.) 
(Supreme Court of Arizona. Jan. 13, 1922.) 
203 Pacific Reporter, 338. 


INSURANCE—PASSENGER COULD RECOVER FROM INSURER 
FOR INJURIES IN COLLISION NOTWITHSTANDING HIS 
FAILURE TO GIVE THE NOTICE OF ACCIDENT REQUIRED 
BY POLICY. 

Where policy insuring automobile driver engaged in business of car- 
rying passengers for hire against liability required insured to give insurer 
written notice of accident, and provided in indorsement on policy that it 
should inure to the benefit of persons damaged, “regardless of any of the 
conditions of this policy,” a passenger, who recovered a judgment against 
insured for injuries sustained in accident, could recover the amount 
thereof from the insurer, notwithstanding insured’s failure to give the 
prescribed notice or failure of passenger herself to give insurer such no- 
tice. 

(For other cases, see Insurance, Dec. Dig. § 311[1].) 


Appeal from Superior Court, Pima County; Samuel L. Pattee, Judge. 


Suit by Mariana Bernal, an infant, by Jesus Bernal, her guardian ad 
litem, against the Arizona Mutual Auto Insurance Company, a corpora- 
tion. Judgment for plaintiff, and defendant appeals. Affirmed. 


Richard R. Sloan, C. R. Holton, and Greig Scott, all of Phoenix, for 
appellant. 

George O. Hilzinger and Edwin F. Jones, both of Tucson, for appel- 
lee. 


FLANIGAN, J. The appellee, Mariana Bernal, suing by her guardian 
ad litem, having recovered a judgment against one Manuel Miranda for 
the sum of $3,000 and costs, for injuries sustained by her because of the 
negligent operation of an automobile by Miranda, brought suit for the 
payment of said judgment against the appellant, Arizona Mutual Auto In- 
surance Company, basing her cause of action against the company on the 
terms of a certain policy of indemnity issued by it to Miranda, as the 
owner and user of said car in carrying passengers for hire. The court 
below rendered judgment in favor of appellee, and on this appeal the 
question for determination is whether the admitted facts support the judg- 
ment. 

By the policy so issued the company agreed to indemnify the assured 
Miranda “against loss by reason of the liability imposed by law upon the 
assured for damages on account of bodily injuries, including death re- 
sulting therefrom, accidentally suffered or alleged to have been suffered 
while this policy is in force by any person or persons not employed by 
the assured or not at the time members of his family, by reason of the 
ownership, maintenance or use” of said automobile by Miranda while car- 
rying passengers for hire; and also agreed to defend in the name and on 
behalf of the assured any suits, even if groundless, brought against the 
assured to recover damages on account of such happenings, and to pay 
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by way of indemnification only not more than the sum of $5,000 “for loss 
from accident resulting in bodily injuries to, or in the death of, one per- 
son,” such engagements on the part of the company being made, however, 
subject to the following conditions: 

“A. The assured, upon occurrence of an accident shall give immedi- 
ate written notice thereof, with the fullest information obtainable at the 
time, to the company’s home office at Phoenix, Arizona, or to its duly au- 
thorized agent. If a claim is made on account of. such accident, the as- 
sured shall give like notice thereof. If, thereafter any suit is brought 
against the assured to enforce such a claim, the assured shall immedi- 
ately forward to the company every summons or other process served on 
him. The company reserves the right to settle any claim or suit. When- 
ever requested by the company the assured shall aid in the effecting set- 
tlements, securing information and evidence, the attendance of witnesses, 
and in prosecuting appeals, and shall at all times render to the company 
all co-operation and assistance within his power. * * * 

“C. No action shall lie against the company to recover under any of 
the agreements herein contained, unless brought by the assured personally 
to recover money actually expended by him in satisfaction of claim or 
liability imposed by due process of law, resulting from injuries actually 
caused by reason of the ownership, maintenance, and use of said auto- 
mobiles, * *° **? 

The policy was issued with an “indorsement” reading as follows: 


“Indorsement. 


“In consideration of the premium at which this policy is written and 
in further consideration of the acceptance by the Arizona Corporation 
Commission of this policy as a compliance with orders No. tes 
understood and agreed that, regardless of any of the conditions of this 
policy, same shall cover passengers as well as other coverage. and shall 
inure to the benefit of any or all persons suffering loss or damage, and 
suit may be brought thereon in any court of competent jurisdiction within 
the state, by any person, firm, association or corporation suffering any 
such loss or damage, if final judgment is rendered against the assured by 
reason of any loss or claim covered by this policy, the company shall 
pay said judgment up to the limits expressed in the policy direct to the 
plaintiff securing said judgment, or the legal holder thereof, upon the 
demand of said plaintiff, or holder thereof, whether the assured be or 
be not financially responsible in the amount of said judgment and that 
this policy may not be canceled by either party except that written no- 
tice of the same shall have been previously given for at least ten days 
prior to the cancellation of such policy. * * * 

“In all other respects, the terms, limits and conditions of this policy 
Temain unchanged.” 

It appeared that no notice was given by any person to the company 
of the occurrence of the accident or injury to appellee within the time 
required by condition A, and the judgment is sought to be reversed solely 
for such omission; the existence of the remaining facts precedent to the 
liability of the company not being questioned. The contentions of appel- 
lant are substantially that— 

The company is not liable to any person until it is shown that the 
assured has performed that condition of the policy, and that “if the as- 
sured failed to give the prescribed notice, the injured person, in order 
to put himself in a position to claim the benefits arising out of the con- 
tract, should himself notify the insurance company of the accident.” 

The agreements evidenced by the policy are basically: First, an un- 
dertaking by the company to indemnify the assured against loss in cer- 
tain contingencies; and, second, an undertaking by the company to pay 
such persons as the appellee up to the limits expressed in the policy and 
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in cases within its terms the amount of any final judgment obtained by 
them against the assured. The legal right of appellee to have the judg- 
ment paid by the company exists only under the indorsement, for, in no 
other part of the policy is there any stipulation binding the company to 
respond to any claim made by appellee, or conferring upon her any cause 
of action that she would not otherwise have. Now, the language of the 
indorsement is that “regardless of any of the conditions of this policy” 
the company shall upon demand pay a final judgment rendered against 
the assured “up to the limits of the policy direct to the plaintiff securing 
said judgment,” i. e., a judgment secured in a suit against the assured by 
a person suffering a loss or damage which the company undertakes to in- 
demnify. It does not appear possible to conceive a doubt as to the mean- 
ing of this language, or to add anything to its clearness by exposition. 
The only terms of the indorsement which might be supposed to qualify 
its effect are in the concluding sentence, “In all other respects, the terms, 
limits and conditions of this policy remain unchanged.” This sentence 
merely evidences the intention that every obligation and right created by 
the contract and existing between the assured and the indemnity company 
should, except as modified by the indorsement, remain unaffected, and is 
but the expression by way of emphasis of a rule for the interpretation 
of the policy which would be applicable even were the sentence omitted. 
The other terms, limits, and conditions of the policy, including those con- 
cerning its existence and continuation, the subject-matter and limits of 
the risk, the rights and obligations of the assured, and the indemnitor 
inter se, were obviously intended to be governed by the policy itself irre- 
spective of the indorsement, excepting only in that regard the provisions 
concerning the time which must elapse before cancellation of the policy 
could be had after notice, and the express inclusion of injuries to passen- 
gers in the risks covered by the policy; these additional provisions being 
apparently for the benefit of the third persons brought by the indorse- 
ment into contractual relation with the parties as beneficiaries under the 
policy. : 

As neither the terms of the indorsement nor the policy in any other 
of its provisions requires the giving of any notice to the company of an 
accident, by a person injured, nor requires in terms such person to see 
to the performance of any such act by the assured himself, it cannot 
therefore be said that the giving of such notice is a condition precedent 
to recovery by any such person; it being sufficient that such person has 
complied with the terms and conditions of the indorsement which sets 
forth the sole requirements to be fulfilled antecedent to the liability of 
the company to such person. By the provisions of the indorsement the 
only notice required to be given by such persen is a demand on the com- 
pany to pay a final judgment already obtained against the assured. 


We conclude that a cause of action against appellant existed in this 
case when appellee obtained her final judgment against Miranda for the 
injury she sustained during the life of the policy and concededly covered 
by its terms, and that the obligation to pay such judgment, within the 
limits of the policy, directly to her, arose when she demanded its payment 
by the company, and that appellee was under no obligation or duty to give 
any notice herself, or see to the giving of any notice, required by the 
conditions of the policy from the assured; and that the failure of the 
assured to comply with this condition affected only his own rights against 
the company, and could not prejudice the rights of appellee. 


For these reasons the judgment must be affirmed. 
Ross, C. J., and McAlister, J., concur. 
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GENERAL ACC., FIRE & LIFE ASSUR. CORPORATION, Limitep, 
OF PERTH, SCOTLAND, v. COHEN et at. (No. 10204.) 


(Supreme Court of Colorado. Jan. 9, 1922.) 


203 Pacitic Reporter, 656. 


1, INSURANCE — ERROR TO DIRECT VERDICT FOR PLAIN- 
TIFFS WHEN EVIDENCE IN CONFLICT AS TO EXIST- 
ENCE OF VISIBLE MARKS OF BURGLARIOUS ENTRY. 

In an action on a policy insuring against burglary by force and vio- 
lence of which there should be visible marks, where there was a substan- 
tial conflict of testimony on the issue as to visible marks of force and 
violence at the place of the entry, and a verdict for defendant would, not 
have been manifestly against the weight of the evidence, it was error to 
direct a verdict for plaintiffs. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 


2. INSURANCE—VERDICT IMPROPERLY DIRECTED, THOUGH 
EVIDENCE AS TO VISIBLE MARKS OF BURGLARIOUS EN- 
TRY UNCONTRADICTED. 


In an action on a policy insuring against burglary by force and vio- 
lence of which there should be visible marks at the place of entry by 
tools, explosives, etc., it was error to direct a verdict for plaintiffs, ‘even 
though the evidence of marks of felonious entry were not contradicted, 
as the jury might not believe plaintiffs’ testimony, and, moreover, might 
tind that the visible marks at the place of-entry were not marks by tools 
of force and violence used in making a felonious entry. 


(For other cases, see Insurance, Dec. Dig. § 668[10].) 


Department 1. 


Error to District Court, City and County of Denver; L. C. Stephen- 
son. Judge. 

Action by Wm. B. Cohen and others, doing business as the Polly 
Garment Company, against the General Accident, Fire & Life Assurance 
Corporation, Limited, of Perth, Scotland. Judgment on a directed ver- 
dict for plaintiffs, and defendant brings error. Reversed and remanded. 





Frank L. Grant, of Denver, for plaintiff in error. 


Ira C. Rothgerber and Walter M. Appel, both of Denver, for defend- 
ants in error. 


ALLEN, J. This is an action by the insured against the insurer upon 
a policy of insurance against loss by burglary. There was a directed ver- 
dict in favor of the plaintiff’s, and thereafter a judgment in accordance 
with the verdict was rendered for plaintiffs. A motion for new trial was 
dispensed with. The defendant brings the cause here for review, and ap- 
plies for a supersedeas. 

The only question presented for our determination is whether the 
court erred in directing the verdict. 
_ The alleged loss, sought to be indemnified in this case, is one by al- 
leged burglary of a storeroom on the second floor of a building adjoining 
an alley. The only place of entry, in the commission of the burglary, is, 
by the plaintiffs’ evidence, designated as a window facing the alley. The 
policy of insurance sued on indemnifies for loss by burglary under the 
conditions shown or provided for in the following clause: 
20 Vol. LIX, 
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“(1) For all loss by burglary of merchandise, * * * occasioned 
by any person or persons who shall have made felonious entry into the 
premises by actual force and violence when such premises are not open 
for business, of which force and violence there shall be visible marks 
made upon the premises at the place of such entry, by tools, explosives, 
electricity or chemicals.” 

The allegations of the complaint showing these conditions to exist 
were denied in the defendant’s answer. 

[1-3] The record shows a substantial conflict of testimony upon the 
issue of whether there were visible marks of force and violence at the 
place of entry. The record further shows that a verdict for defendant 
would not have been manifestly against the weight of the evidence. It 
was error to direct a verdict for plaintiffs. Rosenbaum v. Fueller, 52 
Colo. 638, 123 Pac. 648. Even if the plaintiffs’ evidence as to marks of 
a felonious entry into the premises was not contradicted, it would still 
be error to direct a verdict. Colorado Springs v. Coray, 25 Colo. App. 
460, 139 Pac. 1031. The jury might not believe their testimony. Ward 
v. Atkinson, 22 Colo. App. 134, 123 Pac. 120. Moreover, if the jury found 
that there were visible marks at the place of entry, it might find that 
such marks were not marks, by tools, of force and violence used in mak- 
ing a felonious entry. The jury may draw inferences of fact from other 
facts. International Text-Book Co. v. Pratt, etc., Co., 61 Colo. 571, 158 
Pac. 712; 38 Cyc. 1517. 

The judgment is reversed, and the cause remanded for new trial. 

Teller, J., sitting for Scott, C. J., and Burke, J., concur. 


SOUTHERN SURETY CO. v. COLUMBIAN INS. CO. OF INDI- 
ANA. (No. 11107.) 


(Appellate Court of Indiana, Division No. 2. Jan. 26. 1922.) 
133 Northeastern Reporter, 611. 


INSURANCE — CARRIER LIABLE FOR FAILURE TO DEFEND 
SUIT, THOUGH EMPLOYEE WiAS UNDER 16. 


That an employee, who sued his employer for injuries, was under 16 
did not absolve the employer’s insurance carrier from liability for failure 
to defend the suit and pay attorney’s fees, since the employer may have 
complied with provisions of the law making the employment legal. 


(For other cases, see Insurance, Dec. Dig. § 514%, New. vol. 11A 
Key-No. Series.) 


Appeal from Superior Court. Marion County; W. W. Thornton, 
Judge. 

Action by the Columbian Insurance Company of Indiana against the 
Southern Surety Company. Judgment for plaintiff, and defendant ap- 
peals. Affirmed. 


L. R. Stanforth, for appellant. 
Charles B. Clarke and Walter C. Clarke, both of Indianapolis, for ap- 
pellee. 


NicHots, J. The facts in this case as briefly stated by appellant are 
as follows: 
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One Lyman A. Harshman, a minor under the age of 16, was in the 
employ of appellee on or about February 6, 1920. Prior to that date; to 
wit, June 23, 1919, appellant issued to appellee one certain policy of in- 
surance, in which, so far as appears by appellant’s brief, it promised to 
assume the following obligations for a period of one year: 

“(1) To pay in the manner provided in the Workmen's Compensa- 
tion Law of Indiana any sums due or to become due from the employer 
because of any such injuries or death; (2) to indemnify the employer 
against loss by reason of the liability imposed upon the employer by law 
for damages on account of such injuries or death; (3) to defend in the 
name and on behalf of the employer any suits or other proceedings which 
may at any time be instituted against him on account of such injuries, 
including suits or other proceedings alleging such injuries and demanding 
damages or compensation therefor, although such suits, proceedings, al- 
legations and demand are wholly groundless, false or fraudulent; (4) to 
pay all costs taxed against the employer in any legal proceeding defended 
by the company, all interest accruing after entry of judgment, and all 
expenses incurred by the company for investigation, negotiation and de- 
fense; (5) this policy shall apply only to such injuries so sustained by 
reason of accidents accruing within the policy term as limited and de- 
fined in item 12 of said declarations.” 


On or about February 6, 1920, said employee, in company with an- 
other employee, was directed by appellee to clean the ice, snow, and slush 
off the sidewalk in front of its place of business. The two employees 
did clean the ice, snow and slush off the sidewalk using a hose and water 
provided by the employer for that purpose. A short time afterward said 
employee Harshman became sick and was confined to his bed for a time. 
On April 29, 1920, said Harshman, by his next friend, Herbert M. Kava- 
naugh, filed an action against his employer, appellee herein, for dam- 
ages in the sum of $10,000. in the Marion circuit court. In his complaint 
he alleged that he was damaged in the said sum because he was made 
“sick and ill with pneumonia and meningitis,” and was thereby perman- 
ently injured, as a result of his employer, appellee herein, negligently, and 
without consideration of the condition of his health and clothing, order- 
ing him to clean ice, snow, and slush off the sidewalk when the weather 
was damp, cold, and raw. 

Appellant herein was advised as to the filing of said suit by Harsh- 
man and requested to defend same, but refused to take any part in the 
defense. Appellee employed counsel and successfully defended the said 
action and later demanded of appellant $100 as the amount of attorney 
fees expended in the said defense. Appellant refused to pay the sum 
demanded, and suit was filed therefor, which resulted in judgment for 
appellee, and the case now comes before this court on appeal, with error 
assigned on the court’s action in overruling appellant’s motion for a new 
trial. 

The question presented is whether or not appellant is bound, under 
the provisions of the said policy of insurance issued by it to appellee, to 
defend an action of the nature of the former action brought in the 
Marion circuit court, and involves the construction of the said insurance 
policy in relation to the complaint in the former action. Appellant has 
failed to set out the policy, and the complaint in the original case, and 
we therefore have only such parts of each as are above set out. 


It is appellant’s contention that it is not liable for any damages or 
expenses except such as grow out of injuries within the compass of the 
Workmen’s Compensation Law (Laws 1915, c. 106), but, as the appel- 
lant, in his brief, has only given us the portions of said policy herein- 
before set out, and has entirely omitted to give us “item 12 of said dec- 
laration,’ above referred to, in construing said provisions we see no es- 
cape from the provisions, as set out, to pay all costs taxed against the 
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employer in any legal proceeding defended by the company, all interest 
accruing after entry of judgment, and all expenses incurred by the com- 
pany for investigations, negotiation, and defense, and we are unable to 
say whether the last quotation above limits appellant's liability in this 
case, for the reason that it refers to item 12 of certain declarations, 
which is not set out. 

Appellant says that the Harshman complaint showed that his em- 
ployment was illegal, and that therefore appellant is not liable. But the 
mere fact that Harshman was under 16 years of age would not neces- 
sarily make his employment illegal. The employer may have complied 
with the provisions of the law making his employment legal. Further, 
in that action the finding was against Harshman, and therefore the al- 
legations of his complaint were not sustained. 

We find no reversible error. The judgment is affirmed with 10 per 
cent. damages. 


oo oo 


REILLY v. LINDEN et at. (No. 22394.) 
(Supreme Court of Minnesota. Dec. 23, 1921.) 
186 Northwestern Reporter, 121. 


(Syllabus by the Court.) 
INSURANCE—IMMEDIATE SERVICE OF WRITTEN NOTICE 

OF ACCIDENT UNDER INDEMNITY POLICY MAY BE 

WAIVED BY PAROL. 

Immediate service of written notice of an accident, under an indem- 
nity policy, may be waived by, parol, though the policy contains a clause 
that no condition, provision, or agreement thereof shall be waived or 
altered except by written indorsement signed by certain designated of- 
ficers. 


(For other cases, see Insurance, Dec. Dig. § 557.) 


2. INSURANCE — CLAUSE FORBIDDING WAIVER OF CONDI- 
TIONS UNDER INDEMNITY POLICY HELD NOT TO AF- 
FECT STIPULATIONS TO BE PERFORMED AFTER LOSS. 


The clause of an indemnity policy providing that no officer, agent, or 
other representative of the company shall have power to-waive any con- 
dition thereof, except such as may be indorsed thereon or added thereto, 
has no reference to those stipulations which are to be performed after 
a loss has occurred, such as giving notice of the accident. 


(For other cases, see Insurance, Dec. Dig. §§ 376[2], 557.) 


3. INSURANCE — INSURED NOT COMPELLED TO PAY JUDG- 
MENT TO RECOVER FROM INSURER UNDER INDEMNITY 
POLICY WHERE INSURER HAS ELECTED TO DEFEND 
Where in an indemnity policy the insurer agrees to defend any suit 

brought to enforce a claim for damages thereon unless it elects to effect 

a settlement thereof, the insurer by assuming to defend an action against 

the insured is rendered liable for the judgment up to the amount of the 

policy, and the insured is not compelled to pay the judgment in order to 
recover from the insurer. 
(For other cases, see Insurance. Dec. Dig. § 514.) 


Appeal from District Court, Ramsey County; Chas. C. Haupt, Judge. 
Action by William J. Reilly, as father of Dorothy Reilly, a minor 
against Raymond Linden, in which the Kansas’ City Casualty Company 





Misc. } Kirshenbaum v. Mass. Bonding & Ins. Co. 305 


was garnished. Verdict for plaintiff in garnishment proceedings, and 
from a denial of an alternative motion for judgment or new trial. the 
Casualty Company appeals. Affirmed. 


Sexton, Mordaunt & Kennedy, of St. Paul, for appellant. 
Olof L. Bruce, of Minneapolis, and Chas. E. Bowen, of St. Paul, 
for respondent. 


KIRSHENBAUM er aL. vy. MASSACHUSETTS BONDING & INS. 
CO. (No. 21707.) 
(Supreme Court of Nebraska. Jan. 13, 1922.) 


186 Northwestern Reporter, 325. 


(Syllabus by the Court.) 
1. INSURANCE—“RIOT OR CIVIL COMMOTION” DEFINED. 


Riot and civil commotion import occasional local o1 temporary out- 
breaks of unlawful violence, which, though temporarily destructive, do 
not rise to the proportions of organized rebellion against the government. 

(For other cases, see Insurance, Dec. Dig. § 425.) 


2. INSURANCE—*RIOT OR CIVIL COMMOTION” IN BURGLARY 
POLICY DEFINED. 


The words “riot or civil commotion” as used in a policy of burglary 
insurance will be given their popular or usual meaning, and, as used in 
the policy in suit. held to imply the wild or irregular action or tumultu- 
ous conduct on the part of three or more persons assembled together for 
the purpose of doing an unlawful act. 


(For other cases, see Insurance, Dec. Dig. § 425.) 


Appeal from District Court. Douglas County; Leslie, Judge. 

Action by Max Kirshenbaum and another against the Massachusetts 
Bonding and Insurance Company. Judgment for defendant, and plain- 
tiffs appeal. Affirmed. 


J. J. Friedman. of Omaha, for appellants. 
Kennedy, Holland, De Lacy & McLaughlin. of Omaha, for appellee. 


Heard before Morrissey, C. J., Rose, Aldrich, and Flansburg. JJ., 
and Brown and Eldred, District Judges. 


Morrissey, C. J. Plaintiff brought suit against defendant on a pol- 
icy of burglary insurance. At the conclusion of the evidence, on motion 
of defendant, the jury were dismissed and the court entered judgment 
for defendant. Plaintiffs appeal. The general clause of the contract in- 
sures against loss in the following terms: 

“A. For all loss by burglary of merchandise, described in the sched- 
ule hereof, and furniture and fixtures from within the premises as here- 
inafter defined, occasioned by any person or persons who*shall have made 
felonious entry into the premises by actual force and violence when the 
premises are not open for business, of which force and violence there shall 
be visible marks made by tools or explosives upon the premises at the 
place of such entry.” 
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The petition alleged that on September 28, 1919, while the policy in 
suit was in full force, and during the hours when plaintiffs’ store was not 
open for business, the store was burglarized and merchandise to the 
value of $547.15 carried away. 

The paragraph of the answer which constitutes the main defense is 
as follows: 

“Defendant alleges that, if the said premises were broken into by 
force and violence and any merchandise taken from the said premises at 
the said time. said breaking and entering of the said premises occurred 
through and loss resulted from and was contributed to by the riot and 
civil commotion on September 28, 1919, in the city of Omaha, Douglas 
county, Nebraska, and that loss of any goods from the said premises was 
the result directly or indirectly of the said riot and civil commotion. That 
the said contract alleged in said plaintiff’s petition contained the provi- 
sion as follows. “The company shall not be liable for any loss from * * * 
riot * * * or civil commotion.’” 

Plaintiffs” counsel very tersely stated the issues: 

“We contend that it was clearly a question of fact for the jury to 
decide from the evidence, under proper instructions of the court, first, 
whether the material allegations of plaintiffs’ petition had been sustained, 
and, secondly, whether civil commotion and riot existed at the time of 
the breaking and entering of plaintiffs’ store, and, if so, that the loss 
sustained by the plaintiffs was due to such riot and civil commotion and 
that said causes were the proximate and efficient causes of the burglary 
and consequent loss.” 

Plaintiffs’ store was broken into and goods were carried away at the 
time alleged in the petition. Were it not for the provision of the policy, 
which provides that the defendant shall not be liable for loss caused by 
“riot * * * or civil commotion,” there would be no question as to 
plaintiffs’ right to recover. 

It seems to be conceded that at the time plaintiff's store was broken 
into and for several hours prior thereto, there was a riot in the city of 
Omaha, with the courthouse of Douglas county, and the county jail. 
located on the top floor thereof, the principal point of attack. Plaintiffs’ 
store was located on a different street from the courthouse and several 
blocks distant therefrom. It is claimed by defendant that the rioters 
attacking the courthouse surged back and forth over the streets of the 
city, breaking into several places of business, among others being plain- 
tiffs’ store, and that they carried away firearms and ammunition to use 
in the attack upon the courthouse, which was made for the purpose of 
securing possession of a prisoner who was then confined in the county 
jail. 

Plaintiffs. as we understand their position, do not concede that the 
rioters who assembled for the purpose of taking the prisoner from the 
county jail and lynching him were the same parties who broke into the 
store and carried away the geods, which consisted chiefly of firearms and 
ammunition. Defendant's position is that it is immaterial whether the 
crowd at the courthouse and the crowd assembled in front of plaintiffs’ 
store be regarded as one body or as two; that in either event the loss 
suffered fell within the exemption clause of the policy pleaded by de- 
fendant. We do not deem it necessary to set out the testimony of the 
witnesses verbatim. Plaintiffs did not see the breaking, but we have the 
testimony of several disinterested witnesses, each describing the scene in 
substantially the same manner. From this testimony, which is free from 
material conflict, it appears that groups of men were going up and down 
the streets making a great noise; that they broke and entered at least 
eight places of business; that firearms were taken out and shots were dis- 
charged; and that from time to time they called, “Let us get some am- 
munition,” “Let us get some guns,” “Lynch him,” “Kill him,” and “Get 
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the nigger.” They did not seem to be working as individuals, but as 
groups made up of many individuals. At least one policeman is shown 
to have been in the vicinity of plaintiffs’ store, but he was apparently 
unable to quell the commotion. It appears that the parties who inflicted 
the loss on plaintiffs were engaged in the unlawful, and in the end suc- 
cessful, effort to get possession of the prisoner and lynch him. 

{1, 2] Riot and civil commotion import occasional local or tempo- 
rary outbreaks of unlawful violence, which, though temporarily destruc- 
tive, do not rise to the proportions of organized rebellion against the 
government. Boon v. Aitna Ins. Co., 40 Conn. 575. The words “riot or 
civil commotion” as used in the policy in suit will be given their popular 
or usual meaning, and be held to imply the wild or irregular action or 
tumultuous conduct on the part of three or more persons assembled to- 
gether for the common purpose of doing an unlawful act. 

[3] The proof is conclusive that a “riot or civil commotion” ‘existed, 
and that it was the proximate cause of plaintiffs’ loss. Under the evi- 
dence, reasonable minds could not reach different conclusions, and there 
was no question to submit to the jury. It follows that the court did not 
err in entering judgment for defendant, and the judgment is. 


Affirmed. 


McALEENAN v. MASSACHUSETTS BONDING & INSURANCE CO. 
(Court of Appeals of New York. Nov. 22, 1921.) 
133 Northeastern Reporter, 444. 


2. INSURANCE—AGREEMENT OF A SURETY COMPANY TO 
TAKE AN APPEAL FROM A JUDGMENT AGAINST ITS 
CLIENT, HELD A BINDING CONTRACT. 


Where suit against insured for injuries received from his automobile 
was defended in his name by insurer, a surety company, an agreement 
by the surety company to take an appeal from the adverse judgment 
therein was founded upon a good consideration in the terms of the pol- 
icy and relations between the parties. 

(For other cases. see Insurance, Dec. Dig. § 514%, New, Vol. 11A 
Key-No. Series.) 


Cardozo, J.. dissenting. 


Appeal from Supreme Court, Appellate Division, First Department. 
Action by Joseph A. McAleenan against the Massachusetts Bonding 
& Insurance Company. From a judgment of the First Appellate Divi- 


sion unanimously affirming a judgment in favor of plaintiff (190 App. 
Div. 657. 180 N. Y. Supp. 287), defendant appeals. Affirmed. 


Emory R. Buckner and Maxwell Steinhardt, both of New York City, 
for appellant. 


Herbert C. Smyth and John Purdon, both of New York City, for 
respondent. 
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MESSERSMITH v. AMERICAN FIDELITY CO. 
(Court of Appeals of New York. Nov. 22, 1921.) 
133 Northeastern Reporter. 432. 


2. INSURANCE—ENFORCEMENT OF CONTRACT INDEMNIFY- 
ING AUTOMOBILE OWNER AGAINST LIABILITY NOT 
FORBIDDEN BY PUBLIC POLICY, THOUGH OWNER PER- 
MITTED INFANT UNDER AGE OF 18 TO DRIVE AUTOMO- 
BILE AT TIME OF ACCIDENT; “WILLFULNESS.” 

In view of Insurance Law, § 70, subds. 3, 9-11, public policy does 
not forbid enforcement of policy indemnifying automobile owner against 
liability for injuries accidentally suffered by any one through the main- 
tenance or the use of his automobile, though the automobile, at the time 
the liability was incurred, was with owner's knowledge and at his direc- 
tion driven by an infant under the age of 18. not accompanied by the 
owner or duly licensed chauffeur, ‘in violation of Highway Law, § 282, 
subd. 2; the liability not being a product of “willfulness,” as distinguished 
from liabilities for injuries from accident or negligence, covered by the 
policy, since the owner, in intrusting car to minor, did not desire or in- 
tend that there should be an injury. 


(For other cases, see Insurance, Dec. Dig. § 435.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Willfulness. ) 


Appeal from Supreme Court, Appellate Division, Fourth Department. 

Action by Edgar C. Messersmith against the American Fidelity Com- 
pany. From an order of the Appellate Division (187 App. Div. 35, 175 
N. Y. Supp. 169), reversing an order of the Special Term (101 Misc. 
Rep. 598, 167 N. Y. Supp. 579), which denied plaintiff's motion for judg- 
ment on the pleadings and granting such motion defendant appeals. Af- 
firmed. 


Chas. Newton, of Buffalo, for appellant. 
Franklin R. Brown, of Buffalo, for respondent. 


Carpozo, J. Plaintiff sues upon defendant’s policy of insurance, in- 
demnifying him against liability for injuries accidentally suffered by any 
one through the maintenance or use of his automobile. The defense is 
that in violation of Highway Law (Consol. Laws, c. 25) § 282, subd. 2, 
the automobile was driven by an infant under the age of 18. who was not 
accompanied either by the owner or by a duly licensed chauffeur; that 
this was done with the plaintiff's knowledge and under his directions; and 
“that the accident was directly caused by the improper and negligent con- 
duct of the said infant,” while thus violating the law. The question is 
whether indemnity in such circumstances is consistent with public policy. 

[1, 2] The public policy of this state, when the Legislature acts, is 
what the Legislature says that it shall be. Demarest v. Flack, 128 N. Y. 
205. 28 N. E. 645, 13 L. R. A. 854; Lancaster v. Amsterdam Impr. Co., 
140 N. Y. 576, 583, 35 N. E. 964, 24 L. R. A. 322; Janson v. Driefontein 
Mines, [1902] A. C. 484; Anson on Contracts (Corbin’s Ed.) p. 286. The 
Legislature has said in so many words that insurance companies may in- 
demnify against liability for loss and damage through the use and main- 
tenance of automobiles. Insurance Law (Consol. Laws, c. 28) § 70, subds. 
3, 911. To restrict insurance to cases where liability is incurred without 
fault of the insured would reduce indemnity to a shadow. Neither in 
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the statute nor in its application as shaped by long-continued practice is 
there the token of an intention that indemnity shall be withheld from 
owners operating their own cars, and limited to those whose cars are run 
by servants. Liability of the owner. who is also the operator, can never 
be incurred without fault that is personal. Indeed, the statute has so 
covered the field that it can seldom, if ever, be incurred without fault 
that is also crime. It is a misdemeanor (Highway Law [Consol. Laws, 
c. 25] §$ 290) to drive without adequate brakes and horns and lamps 
(Highway Law, § 286, subd. 1); to fail in stated situations to stop on 
signal (section 286, subd. 2); to violate the rules of the road by not 
keeping to the right (section 286, subd. 3); to drive in a careless and im- 
prudent manner or at a dangerous or prohibited rate of speed (section 
287). Cf. Penal Law, § 1052 (Consol. Laws, c. 40). The General High- 
way Traffic Law (Consol. Laws, c. 70) contains directions even more 
minute, with the threat of penal consequences. What is true of insurance 
for the benefit of owners of automobiles is true also of insurance for the 
benefit of employers of labor.. Westinghouse, C. K. & Co. v. L. I. R. R. 
Co., 160 App. Div. 200, 203, 145 N. Y. Supp. 201, affirmed 216 N. Y. 
697, 110 N. E. 1051. Every violation of the Labor Law (Censol. Laws, 
c. 31) is to-day a misdemeanor. -Penal Law, § 1275; People ex rel. 
Price. v. Sheffield Farms-S.-D. Co., 225 N. Y. 25, 29, 121 N. E. 474. 

In too many ways to be misread the state, through its Legislature, 
has manifested recognition and approval of the business of insurance 
against the consequences of negligence, whether personal or vicarious. 
Even without the aid of legislation, courts of high authority have feached 
a like conclusion. Boston & Albany Co. v. Mere. Trust Co. (Am. Casu- 
alty Ins. Co.’s Case) 82 Md. 535, 34 Atl. 778, 38 L. R. A. 97; Trenton 
Pass. Ry. Co. v. Guarantor’s Liability Ind. Co., 60 N. J. Law, 246, 37 
Atl. 609, 44 L. R. A. 213; Gould v. Brock, 221 Pa. 38, 69 Atl. 1122; 
Pheenix Ins. Co. v. Erie & W. Transp. Co., 117 U. S. 312, 6 Sup. Ct. 
750, 29 L. Ed. 873. Insurance, instead of prejudicing the victim of an 
accident, is seen to supply in many cases-the only fund from which the 
victim can be paid. Boston & Albany Co. v. Merc. Trust Co., supra, 82 
Md. 577, 578, 34 Atl. 778. 38 L. R. A. 97; Phoenix Ins. Co. v. Erie & W. 
Transp. Co., supra, at page 324, 6 Sup. Ct. 750, 29 L. Ed. 873. Courts 
are slow to substitute their own varying views of policy for those which 
have found embodiment in settled institutions, in every-day beliefs and 
practices, which have taken root and flourished. Janson v. Driefontein 
Mines, supra, at page 496. The field of discretion is still narrower when 
there has been statutory sanction, tacit, if not express, of callings and 
forms of conduct which it would have been easy to condemn. 


The defendant does not greatly dispute that there may be indemnity 
against the consequences of negligence. It argues, however, that in this 
case the plaintiff’s liability was the product, not of negligence, but of 
willfulness. Undoubtedly the policy is to be confined to liability for in- 
juries that may be described as accidental. Even if its terms did not so 
limit it, the fundamental principle that no one shall be permitted to take 
advantage of his own wrong would import the limitation. But the ex- 
tension of the policy to this case is no departure from its restriction to 
injuries that are the product of accident or negligence. The plaintiff, in 
intrusting his car to a youth under 18, did not desire or intend that there 
should be an injury to travelers. The act of so instrusting it was will- 
ful, but not the ensuing conduct of the custodian, through which injury 
resulted. Indeed, the violation of the statute would have been the same, 
though the driver’s age had been unknown. What was willful was not 
actionable, except as it became so in the sequel, through what was unin- 
tended or fortuitous. 


Injuries are accidental or the opposite, for the purpose of indemnity, 
according to the quality of the results rather than the quality of the 
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causes. The field of exclusion would be indefinitely expanded, if the de- 
fendant’s argument were pursued to the limit of its logic. Every act, if 
we exclude, as we must, gestures or movements that are automatic or 
instinctive, is willful, when viewed in isolation and irrespective of its 
consequences. An act ex vi termini imports the exercise of volition. 
Holland, Jurisprudence (8th Ed.) pp. 93, 94. Even so, if the untoward 
consequences are not adverted to—at all events, if the failure to advert 
to them is not reckless and wanton (cf. Penal Law, $ 1044, subd. 2)— 
liability for the consequences may be a liability for negligence (Holland, 
supra, pp. 97, 98; 2 Austin, Lectures, p. 103; Salmond, Jurisprudence, pp. 
351, 363; Martin v. Herzog, 228 N. Y. 164, 168, 126 N. E. 814). Cf. 1 
Street, Foundations of Legal Liability, 80; Holmes, Common Law, pp. 
103, 105. A driver turns for a moment to the wrong side of the road, in 
the belief that the path is clear and deviation safe. The act of deviation 
is willful, but not the collision supervening. The occupant of a dwelling 
leaves a flower pot upon the window sill, and the pot, dislodged by wind, 
falls upon a passing wayfarer. N. Y. City Ordinances, § 250. The posi- 
tion of the flower pot is intended, but not the ensuing impact. The char- 
acter of the liability is not to be determined by analyzing the constituent 
acts, which, in combination, make up the transaction, and viewing them 
distributively. It is determined by the quality and purpose of the trans- 
action as a whole. 

We conclude that public policy does not forbid the enforcement of 
the contract. Brock v. Travelers’ Ins. Co., 88 Conn. 308, 313, 91 Atl. 
279; Ford v. Stevens Motor Car Co., 203 Mo. App. 669, 220 S. W. 980; 
Tinline v. White Cross Ins. Co., 151 L. T. Jour. 434. 

The order should be affirmed, with costs. 

Hiscock, C. J., and Hogan, Pound, McLaughlin, and Crane, JJ., con- 
cur. 

Andrews, J., absent. 

Order affirmed. 


JACOBS v. MARYLAND CASUALTY CO. 


(New York Supreme Court, Appellate Division, Third Department. 
November 16, 1921.) 


191 New York Supplement, 692. 


2. INSURANCE — INDEMNITY POLICY INSURING PARTNER- 
SHIP COVERS PARTNER'S LIABILITY FOR PARTNER- 
SHIP TORT, BUT NOT HIS INDIVIDUAL TORT. 

An indemnity insurance policy issued to a partnership covers a mem- 
ber thereof in respect to his individual liability for a tort of the partner- 
ship, but it does not cover him for a tort committed by him or his 
employee in his private affairs. 

(For other cases, see Insurance, Dec. Dig. § 435.) 


4. INSURANCE — PLAINTIFF, OBTAINING JUDGMENT 
AGAINST PARTNER FOR PERSONAL INJURY, CANNOT 
SUE INSURER OF PARTNERSHIP ON SUCH JUDGMENT. 
An action cannot be maintained against insurer en an accidental policy 

in favor of partnership conducting a garage by a person injured by an 

employee of the partnership while operating one of its automobiles, under 

a policy providing that in case of a judgment against insured, and the 

return of an execution unsatisfied because of insolvency or bankruptcy, 

an action may be maintained by the injured person against the insurer 
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for the amount of the judgment, not exceeding the face of the policy, 
where the original action was prosecuted and judgment rendered against 
an individual member of a partnership, and execution was issued against 
him individually and not against the partnership. 


(For other cases, see Insurance, Dec. Dig. § 435.) 


John M. Kellogg, P. J., dissenting in part. 


Appeal from Trial Term, Rensselaer County. 


Action by Ralph C. Jacobs against the Maryland Casualty Company. 
From a judgment in favor of defendant, on the dismissal of the com- 
plaint on the merits at the close of plaintiff's case, and also from an 
order, entered the same day, directing dismissal of the complaint on the 
merits, plaintiff appeals. Order and judgment affirmed. 


Argued before John M. Kellogg, P. J.. and Woodward, Cochrane, 
Henry T. Kellogg, Kiley, and Van Kirk, JJ. 


John P. Taylor, of Troy (Thomas S. Fagan, of Troy, of counsel), 
for appellant. 


William E. Fitzsimmons, of Albany (A. M. Sperry, of Albany, of 
counsel), for respondent. 


Van Kirk, J. This plaintiff recovered a judgment in an action 
which he brought against Thomas F. Slavin for injuries which he suffered 
by being run over by an automobile in the city of Troy. An execution 
was issued thereon against Thomas F. Slavin and was returned unsat- 
ised. . Thereupon the plaintiff brought this action against this defendant, 
Maryland Casualty Company, alleging, among other things, that on April 
10, 1919, this defendant issued to Thomas F. Slavin a certain policy of 
insurance, known as a “garage liability policy,” No. P1078, wherein the 
defendant, among other things, agreed to indemnify Thomas F. Slavin 
for damages on account of bodily injuries caused by any automobile 
owned or operated by the said Thomas F. Slavin, and -the policy included 
all work incidental and necessary to the conduct of the business of Thomas 
F. Slavin, of operating an automobile garage, including the operation of 
any style, type, or make of automobile for all purposes in such business 
and for pleasure use; that if judgment be recovered against Thomas F. 
Slavin for injuries covered by the policy, and execution issued against 
the insured be returned unsatisfied, an action may be maintained by the 
injured person against this defendant for the amount of the judgment, not 
exceeding the amount of the policy; that plaintiff brought action against 
Thomas F. Slavin for his injuries, and recovered a judgment in the sum 
of $7,500; that an execution was issued against Thomas F. Slavin and 
returned unsatisfied. All of the allegations of this complaint were denied, 
except that the plaintiff recovered a judgment against Thomas F. Slavin 
and that execution upon the judgment against Thomas F. Slavin was is- 
sued and returned unsatisfied. 

The plaintiff was permitted to amend the complaint to conform to 
the preof “in regard to alleging a partnership, and that the policv was 
issued to the partnership.” At the trial it was established: That Thomas 
F. Slavin and son, Leo Slavin. were copartners in a garage business in 
the city of Cohoes under the firm name of “Thomas F. Slavin & Son.” 
The automobiles. tools, and supplies were furnished to the copartnership 
by Thomas F. Slavin. Ameng these automobiles was a Pierce-Arrow 
car No. 987569, which is the automobile which occasioned the injuries 
to plaintiff, on account of which he recovered judgment against Thomas 
F. Slavin. Leo Slavin was in direct management of the garage business, 
and the profits, or net earnings, were to be divided between the two co- 
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partners. Edwin Slavin, a brother of Leo, under 18 years of age, was an 
employee of Thomas S. Slavin & Son. He was driving a car, which was 
then the property of the copartnership, when this plaintiff was run down, 
on November 22, 1919, and suffered the injuries of which complaint was 
made. The insurance policy was put in evidence. 

At the close of the evidence the defendant moved for a dismissa! 
of the complaint, on the ground that the policy of insurance introduced 
in evidence and depended upon by the plaintiff for relief is not contem- 
plated in the pleadings, nor was it mentioned or alleged, nor was any 
proper foundation shown for it, either by way of pleading or of the tes- 
timony in this action; that the policy of insurance was issued to Thomas 
F, Slavin & Son, a copartnership, and this complaint is based upon a 
judgment recovered against Thomas F. Slavin personally; that the basis 
of this action, in addition to that already mentioned, is an execution re- 
turned unsatisfied, issued against Thomas F. Slavin, and not against 
Thomas IF. Slavin & Son, the party insured by the policy introduced in 
evidence in this action; that the plaintiff has not proved the cause of 
action alleged in the complaint, or any cause of action. The defendant 
also excepted to the ruling of the court permitting the plaintiff to amend 
his complaint, on the ground that it is not an amendment, but rather a 
substitution of a new and entirely different cause of action. The court 
allowed the complaint to be amended, as before stated, but dismissed the 
complaint. 

}1, 2] The copartnership of Thomas F. Slavin & Son consisted 
of Thomas I. Slavin and his son Leo Slavin. The injuries to this 
plaintiff were caused by an automobile belonging to the copartnership 
and driven by an employee of the copartnership, from which facts the 
fair inference is that it was at the time of the injuries being operated 
for the copartnership and in its business. If the copartership is liable, 
each member of the copartnership is individually liable, and an action 
may be maintained against a member of the copartnership as joint tort- 
feasor. Matter of Peck, 206 N. Y. 55, 99 N. E. 258, 41 L. R. A. (N. S.) 
1223, Ann. Cas. 1914A, 798. An indemnity policy of insurance issued to 
the copartnership covers the member of the copartnership in respect to 
his individual liability for a tort of the copartnership, but it does not 
cover him for a tort committed by him or his employee in his private 
affairs; that is, apart from his partnership affairs. Hartigan v. Casualty 
Co. of America, 227 N. Y. 175, 124 N. E. 789. 


[3, 4] The record does not disclose clearly whether, in the action 
in which this plaintiff recovered the judgment against Thomas F. Slavin, 
the case was prosecuted on the theory that a tort was committed by the 
copartnership, and Thomas F. Slavin was liable as an incident to his par- 
tnership relation, or whether it was prosecuted against him as the owner 
of the car and individually, apart from the partnership relation. The 
complaint before amendment alleged that the insurance policy was is- 
sued to Thomas F. Slavin. But, in any event, the judgment went against 
him as an individual, and the execution was issued against him as an 
individual, and not against the copartnership or its property. 

The terms of the insurance contract are not ambiguous, and the 
construction thereof is for the court. This insurance contract is the 
so-called “accident insurance policy,” the intent and purpose of which 
was to indemnify the insured against demands made upon it for injuries 
received by reason of the alleged negligence. It was not in the form 
of a guaranty or insurance first to another party who might be in- 
jured. that his demand should be paid; but the policy - contained a 
provision which defined the conditions under which such other party 
could have a cause of action. This provision in the contract (under 
which this action is sought to be maintained) is as follows: 
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“The insolvency or bankruptcy of the insured hereunder shall not 
release the company from the payment of damages for injuries sustained 
or loss occasioned during the life of this policy, and in case execution 
against the insured is returned unsatistied in an action brought by the 
injured * * * because of such insolvency or bankruptcy, then an ac- 
tion may be maintained by the injured person * * * against the com- 
pany under the terms of this policy, for the amount of the judgment in 
said action not exceeding the amount of this policy.” 

An execution against one copartner may be levied upon the inter- 
est of that copartner in the copartnership property, but not upon the 
copartnership property as a whole. Under a levy upon one copartner’s 
interest and a sale thereof, the purchaser takes the property subject to 
the rights of copartners and of creditors and subject to an accounting. 
In the end the judgment creditor can obtain only such share of a sur- 
plus which may remain after copartnership debts are paid and the ac- 
counts between the copartners have been settled. Atkins v. Saxton, 77 
N. Y. 195, 199. An execution against a copartner as an individual is not 
the equivalent of one against the copartnership. The return of such an 
execution unsatisfied is not an execution against the insured (the copart- 
nership) returned unsatisfied, nor is it proof of the insolvency or bank- 
ruptcy of the copartnership which is insured. The provision of the pol- 
icy last above quoted contemplates an action and resulting judgment 
against the insured, the copartnership, and the return unsatisfied of an 
execution issued against the copartnership. 

We do not think it necessary to present or discuss the other ques- 
tions argued. 

We conclude, therefore, that the plaintiff did not establish facts suf- 
ficient to constitute a cause of action, and that the order and judgment 
appealed from should be affirmed, with costs. 

Cochrane, H. T. Kellogg, and Kiley, JJ., concur. 


John M. Kellogg, P. J., voted for modification, with a memorandum. 


Joun M. Kettoce, P. J. (for modification). The insurance company 
owed loyalty and good faith to the assured, and when it undertook, undcr 
its policy, to defend the action in Slavin’s behalf, he alone being sued, it 
should have raised any objection which was necessary to protect the as- 
sured as well as itself. The accident was not caused by the negligence 
of either partner, but by the negligence of an employee of the firm. The 
rule of respondeat superior makes the firm liable for the accident. The 
insurance company, in defending the action brought against Slavin, owed 
him and the firm the duty of insisting that the action should proceed 
against the firm; but it had the right at its election to waive that point, 
and assume that the action against him was in fact an action against 
the firm, and, having waived it by not raising the question (Code Civ. 
Proc. § 499), the judgment should have the same ferce and effect 
against it as if the proper parties had been before the court. 

This defendant may have thought that it was not necessary that 
the infant partner be joined in the action. 4 Rul. Case Law, p. 393, § 6. 
But in my judgment that view is erroneous. Whittemore v. Elliott, 7 
Hun, 518. The defendant is not now in a position upon the evidence to 
claim that the judgment and execution were not against the firm, for, it 
had done its full duty to its principals, such result would have followed. 
The waiver was complete before the defendant insurance company sought 
to withdraw from the defense of the case. Just before the trial it re- 
tused to go on with the defense, not because it was not an action against 
the partnership, but because it claimed that the automobile was driven 
by an infant at the time of the accident. But when it sought to withdraw 
from the action, the rights of the parties had been fixed, and it had ef- 
iectually waived the nonjoinder of the sen. It had so managed the case 
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up to that time that thereafter the plaintiff could not obtain a judgment 
and execution against the firm, and by its improper practice, unless we are 
right in our views, it had effectually saved itself from a liability which 
should have fallen upon it. It was saving itself, by sacrificing the inter- 
ests of its policy holders and the plaintiff, by neglecting a duty it owed 
to the assured. 

The case should not be disposed of on the point raised in the pre- 
vailing opinion, but should turn upon the question whether the defend- 
ant is freed from liability because the driver of the car was under the 
age of 18 years. The policy provides: 

“This policy does not cover any accident to or caused by any child 
employed by the assured contrary to law, or to any child employed under 
sixteen years of age when no statute restricts the age of employment.” 

The only evidence as to the cause of the accident was that of the 
plaintiff, when he says that he was run down by the automobile in 
question. The boy was driving it; this does not necessarily show whether 
or not the accident was caused by him; there may have been a defect 
in the automobile, or there may have been other causes. The interest of 
justice requires that there be a new trial, so that the facts may fully ap- 
pear. Upon the trial it was proved, without objection, that the former 
action was defended and the answer interposed by the defendant’s attorney 
in this case, who was then representing this defendant. Feinberg v. Al- 
len, 143, App. Div. 866, 128 N. Y. Supp. 906; Id., 208 N. Y. 215, 101 
N. E. 893. 

The judgment and order should be modified, by striking therefrom 
the provision that the complaint is dismissed upon the merits, and that 
the defendant recover costs to the plaintiff, and in lieu thereof inserting 
as follows: “From the evidence it cannot be determined whether or not 
the defendant is liable, and in the interest of justice a new trial is or- 
dered, with costs to the appellant to abide the event”—and, as modified, 
affirmed, with costs to the appellant to abide the event. 
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INTERSTATE SURETY CO. v. THOMPSON. (No. 4962.) 
(Supreme Court of South Dakota. Jan. 10, 1922.) 


186 Northwestern Reporter, 115. 


1. INSURANCE — COMPLAINT HELD TO STATE CAUSE OF 

ACTION. ; 

A complaint alleging that plaintiff was a surety on a bond for de- 
fendant, a contractor, in building a road, and that defendant promised and 
agreed to pay plaintiff as a premium on the bond $15 on each $1,000 
worth of work actually done, sufficiently alleges an express promise by 
defendant to pay. 

(For other cases, see Insurance, Dec. Dig. § 188[2].) 


Appeal from Circuit Court. Roberts County; Frank Anderson, Judge. 


Action by the Interstate Surety Company against P. G. Thompson. 
From a judgment sustaining defendant's general demurrer to the com- 
plaint, and dismissing the action, plaintiff appeals. Reversed, with di- 
rections. 


Sterling & Clark, of Redfield, and Jorgenson & Anderberg, of Sisse- 
ton, for appellant. 


Geo. S. Rix, of Milbank, for respondent. 


Gates, P. J. This appeal is from a judgment dismissing the action; 
the defendant’s general demurrer to the complaint having been sustained, 
and the plaintiff having elected to stand upon the complaint. 


[1] The complaint alleges that plaintiff is a corporation, engaged in 
the business of writing surety bonds; that defendant entered into a con- 
tract with Roberts county for the construction of highways; that defend- 
ant, as principal, and plaintiff, as surety, entered into an undertaking 
with said county in the sum of $1,000 for the faithful performance of the 
contract, which undertaking is set forth in the complaint; that defend- 
ant “entered into an agreement with the plaintiff to furnish for him said 
bond, for which the defendant promised and agreed to pay the plaintiff 
as a premium on said bond the sum of $15 on each $1,000 worth of work 
actually done’; that defendant performed work under the contract ag- 
gregating, and was paid, the sum of $36,489.42; that the total premium 
due the plaintiff was the sum of $547.34, and that no part of the premium 
has been paid, except the sum of $15. 


It is argued by respondent that, as the liability of appellant was only 
$1,000 it could only collect a premium of $15. It is argued by appellant 
that its risk in becoming liable for $36,000 of work was 36 times as great 
as if the work aggregated only $1,000, and that by reason of its continued 
exposure to risk it is entitled to receive the premium on each $1,000 of 
work. 

These matters are not before us, and we express no opinion thereon. 
The above-quoted portion of the complaint alleges an express promise by 
defendant to pay as premium the sum of $15 on each $1,000 of work. 
The complaint, therefore, states a cause of action. Whether the proof 
will sustain the allegation is not for us to conjecture. 

[2] It is urged by respondent that all prior negotiations were merged 
in the undertaking, and. therefore that extrinsic evidence as to agreements 
between plaintiff and defendant would be inadmissible. The undertaking 
is, and, being in the ordinary form of an undertaking, naturally would 
be, silent as to the matter of premium. The legal principle urged is not 
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applicable. The undertaking purports to define the liability of the makers 
to Roberts county. It does net purport to define the liability of the prin- 
cipal for the payment of premium. 

The judgment is reversed, with directions to enter an order over- 
ruling the demurrer to the complaint. 

Anderson, J., not sitting. 


BUCKNER ert aL, v. CRAVENS, DARGAN & ROBERTS. (No. 8103.) 
(Court of Civil Appeals of Texas. Galveston. Dec. 21, 1921.) 
236 Southwestern Reporter, 219. 


1. INSURANCE—PETITION HELD TO STATE CAUSE OF AC- 
TION ON SUBAGENT’S BOND. 
In action by general insurance agents on subagent’s bond, petition 
held to sfate a cause of action as against general demurrer. 
(For other cases, see Insurance, Det. Dig. § 83[1].) 


2. INSURANCE — BOND FURNISHED GENERAL INSURANCE 
AGENTS BY SUBAGENT IN CERTAIN TERRITORY HELD 
NOT TO PROTECT GENERAL AGENTS AFTER APPOINT- 
MENT AS AGENT IN OTHER TERRITORY. 


Bond furnished general insurance agents by subagent, reciting that 
subagent had been appointed agent to represent the insurance company 
“in and for Bowie, Texas, and vicinity,” and providing that subagent 
should pay over to general agents premiums collected and faithfully per- 
form his duties as subagent, did not protect general agents after sub- 
agent’s agency at Bowie and vicinity had been terminated by mutual con- 
sent, and subagent had been appointed as agent in other territory. 


(For other cases, see Insurance, Dec. Dig. § 83[1].) 


Appeal from Harris County Court; John W. Lewis. Judge. 

Suit by Cravens, Dargan & Roberts against W. B. Buckner. C. H. 
Boedecker, I. F. Bradley, G. O. Slaughter, and James Chapman, Judg- 
ment for plaintiffs, and defendants other than the first-named defendant 
appeal. Reversed and rendered. 


Donald & Donald, of Bowie, for appellants. 
Campbell, Myer & Freeman, of Houston, for appellees. 





Marlow v. Paganini. 


MARLOW v. PAGANINI. (No. 3629.) 


(United States Circuit Court of Appeals, Ninth Circuit. January 16, 1922. 
Rehearing Denied February 20, 1922.) 


277 Federal Reporter, 790. 


INSURANCE—WHERE INSURED FAILED TO OBTAIN IN- 
DORSEMENT OF CHANGE OF BENEFICIARY, INSURANCE 
PASSED TO HIS ESTATE. 
Where insured was unable to procure an indorsement of a change of 

beneficiary on a policy made payable to his executors. administrators, or 
assigns, it being pledged as security for a debt, and never gave written 
notice to the company of any change of beneficiary. as required by the 
policy, the insurance became the property of his estate on his death. sub- 
ject to the rights of the pledges or his assignee, though the latter there- 
after paid pledgee the sum due, procured the policy and presented it to 
the company for such indorsement. 


(For other cases, see Insurance, Dec. Dig. § 587.) 


Appeal from the District Court of the United States for the Second 
Division of the Northern District of California; Frank H. Rudkin. Judge. 

Bill of interpleader by the New York Life Insurance Company 
against Charles Paganini, as administrator of the estate of David K. 
Marlow, deceased, and Herta Marlow. Decree for the administrator, 
and Herta Marlow appeals. Affirmed. 


Statement of claim by defendant Herta Marlow alleged that Miss 
Jennie Heppner. on or about October 1, 1919, assigned her right in the 
policy in question to said defendant, and that on October 20, 1919. 
defendant Herta Marlow purchased from Ben Janwitz all his claim 
against David K. Marlow. deceased, and that he delivered to her the 
policy held by him as collateral security, and that said defendant claimed 
as assignee of Miss Heppner, or as the assignee of Ben Janwitz, or as 
the assignee of both. 


_ Ernest K. Little, of San Francisco. Cal. (Otto A. Samuels, of New 
York City, of counsel), for appellant. 


Walton C. Webb and C. F. Reindollar, both of San Francisco, Cal., 
for appellee. 


Before Gilbert and Ross, Circuit Judges. and Wolverton, District 
Judge. 


Ross, C. J. The policy of insurance here in question was issued upon 
the life of David K. Marlow, May 29, 1917, and was made payable to the 
“executors. administrators, or assigns of the insured. or to the duly desig- 
nated beneficiary (with the right on the part of the insured to change the 
beneficiary in the manner provided in section 6).” 

Section 6 provides as follows: 

“Change of Beneficiary—The insured may at any time and from time 
to time, change the beneficiary, provided this policy is not. then assigned. 
Every change of beneficiary must be made by written notice to the com- 
pany at its home office accompanied by the policy for indorsement of the 


21 Vol. LIX. 
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change thereon by the company, and unless so indorsed the change shall 
not take effect. After such indorsement the change shall relate to and 
take effect as of the date the insured signed said written notice of change 
whether the insured be living at the time of such indorsement or not.” 

The provision of the policy relating to the assignment thereof is as 
follows: 

“Assignment.—Any assignment of this policy must be made in dupli- 
cate and one copy filed with the company at its home office. The company 
assumes no responsibility for the validity of any assignment.” 

The home office of the company is in the city of New York. The 
insured having died May 30, 1919, and conflicting claims to the insurance 
having been made, the insurance company paid the amount into court. 
and the appellant and the appellee, as administrator of the estate of the 
deceased, were required to interplead and litigate their respective claims. 

The conceded facts show that on the 18th of March, 1918, the in- 
sured filed at the San Francisco branch of the company a direction that 
the beneficiary be changed to Miss Jennie Heppner. at which time, and 
continuously thereafter until subsequent to the death of the insured. the 
policy was in the possession of one Janwitz, in the city of San Francisco, 
as security for certain moneys due him from the insured. for which rea- 
son the insured was unable to surrender the policy or to procure the in- 
dorsement of the change of the beneficiary on it.. The record further 
shows that, although the insured lived for more than one year thereafter, 
he neither delivered te the company at its home office the policy for in- 
dorsement thereon of any change of beneficiary thereunder, nor did he 
give any written notice to the company at its home office of any change 
of such beneficiary. nor, so far as the record shows. did he ever make 
any attempt so to do. and no such indorsement was ever made upon the 
policy by the company. 

It is, we think, not necessary to consider whether the pledge of the 
policy to Janwitz was or was not in effect an assignment of it, but it 
admits of no doubt that it conferred upon the pledgee an interest in 
the policy and the right to hold it until his debt was paid, as against 
the insured and any beneficiary that might be legally named by him. It 
is manifest from the facts stated that no change in the beneficiary had 
been effected at the time of the insured’s death May 30. 1919. ss 

Subsequent to that event, the record further shows, the appellant 
paid the sum for which the policy was being held as a pledge, got the 
policy, and presented it to the company at its home office for indorse- 
ment of the change of beneficiary thereon. No such indorsement thereon, 
if then made, would have been of any effect, for the obvious reason that 
upon the death of the insured the amount of the insurance became the 
property of the estate of the deceased. See Abbott v. Supreme Colony 
United. etc., 190 Mass. 67, 76 N. E. 234; French v. Provident Savings 
Life Assurance Society, 205 Mass. 424, 91 N. E. 577; McLaughlin v. Mc- 
Laughlin, 104 Cal. 171..37 Pac. 865, 43 Am. St. Rep. 83; De Silva v. Su- 
preme Council, 109 Cal. 373, 42 Pac. 32; Tillman v. John Hancock Life 
Insurance Co., 27 App. Div. 392. 50 N. Y. Supp. 470. 

We must therefore affirm the decree of the court below in favor 
of the administrator of the estate, subject to the rights of the assignee 
of the pledge. 

So ordered. 
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SOVEREIGN CAMP, W. O. W., v. TUCKER. (6 Div. 276.) 
(Supreme Court of Alabama. Oct. 27, 1921.) 
90 Southern Reporter 801. 


INSURANCE—ADVICE BY CLERKS, ON LEARNING AFTER IN- 
SURED’S DEATH OF CHANGE TO HAZARDOUS JOB, TO RE- 
MIT EXTRA PREMIUM TO HOME OFFICE NOT WAIVER 
OF REQUIREMENT OF NOTICE OF CHANGE AND PAY- 
MENT OF EXTRA PREMIUM. 

In view of Acts 1911, p. 700, § 20, where, after death of member of 
fraternal beneficiary society, the clerk of the society’s lacal camp for the 
first time learned from the member’s widow that he had changed his oc- 
cupation to one of a hazardous nature, requiring notice and additional pre- 
mium, the clerk’s friendly advice to the widow that she remit the extra 
premium to the society’s attorney at the home office, and that if it was 
accepted it would be all right, was not a waiver of the policy provision 
requiring notice of change and payment of additional premium; her 
tender being promptly returned by the home office. 

(For other cases, see Insurance, Dec. Dig. § 755[3].) 


Appeal from Circuit Court, Jefferson County; J. C. B. Gwin, Judge. 

_Action by Ethel L. Tucker against the Sovereign Camp, Woodmen of 
the World, for the beneficiary life certificate issued upon the life of her 
husband. Judgment for the plaintiff, and the defendant appeals. Re- 
versed and remanded. 


C. H. Roquemore, of Montgomery, for appellant. 
Chas. A. Calhoun and John T.. Glover, both of Birmingham, for ap- 
pellee. 


WATKINS v. LOUISIANA STATE LIFE INS. CO. (No. 136.) 
(Supreme Court of Arkansas. Feb. 6, 1922.) 
237 Southwestern Reporter 89. 


2. INSURANCE—EVIDENCE HELD SUFFICIENT TO SUPPORT 
FINDING THAT INSURED DIED IN MILITARY SERVICE OF 
THE UNITED STATES. 

Under Crawford & Moses’ Dig. §§ 6157 and 6158, the introduction of 

a certificate of the Adjutant General of the War Department that an 

insured person had died in battle while in the military forces of the United 

States was sufficient to support a finding that the insured was killed while 

in the military service of the United States in time of war. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 


3. INSURANCE—FINDING AS TO SUM RECOVERABLE UNDER 

INSURANCE POLICY HELD CORRECT. 

In suit on an insurance policy, which contained a clause that for the 
policy to remain valid while the insured was in military service would 
require the consent of the company and a higher rate of premium, which 
expressly modified a provision that a permit or extra premium would not 
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be required for military service, where the beneficiary knew a higher rate 
was required for military service, and failed to pay the higher rate, a 
decision that the amount recoverable was the legal reserve under the policy 
as provided by the terms of the policy was correct. 


(For other cases, see Insurance, Dec. Dig. § 515.) 


4. INSURANCE—INSURANCE COMPANY HAS A RIGHT TO 
CHARGE AN EXTRA PREMIUM FOR EXTRA HAZARD IN 
MILITARY SERVICE. 


An insurance company has a right to charge “an extra premium at 
the established rate” for the increased hazard occasioned by the enlist- 
ment of the insured in the military service of the United States. 


(For other cases, see Insurance, Dec. Dig. § 515.) 


Appeal from Circuit Court, Yell County; A..B. Priddy, Judge. 

Action by Maude G, Watkins against the Louisiana State Life Insur- 
ance Company. From a judgment for plaintiff for the amount of legal 
reserve ue on a life insurance policy, plaintiff appeals. Affirmed. 


John B. Crownover, of Dardanelle, for appellant. 


Wilson & Chambers, of Danville, and Wilkinson, Lewis & Wilkinson, 
of Shreveport, La., for appellee. 


MARSHALL et at. v. GUINN. (No. 12211.) 


(Court of Appeals of Georgia, Division No.. 1. Jan. 18, 1922. Rehearing 
Denied Feb. 16, 1922.) 


110 Southeastern Reporter 630. 


(Syllabus by the Court.) 
INSURANCE—AGENT HELD NOT ENTITLED, IN FORFEITING 
SUBAGENT’S CONTRACT, TO ALSO FORFEIT RIGHT TO 
COMMISSIONS ON RENEWALS UNDER CONTRACT PUR- 

CHASED RROM FORMER SUBAGENT. 


This case was tried by the judge of the superior court, upon an agreed 
statement of facts, without the intervention of a jury. The agreed facts are 
substantially as follows: In January, 1913, Guinn, as general agent of 
a life insurance company, entered into a written contract with Stuart, 
whereby Stuart was appointed as a district manager for certain counties, 
and was permitted to solicit insurance and appoint agents in counties 
named in the contract. The contract provided that Stuart was to have a 
certain brokerage commission on the different policies written in his ter- 
ritory from the first annual premiums paid on the said polices. The con- 
tract further provided that he was to be allowed a commission of 5 per 
cent. on the first, second, third, fourth, fifth, sixth, seventh eighth, and 
ninth renewal premiums on certain designated policies, and 3 per cent. on 
the first, second, third, fourth, fifth, sixth, seventh, eighth, and ninth re- 
newal premiums on certain other policies. This renewal commission was 
to be paid by the general agent when the premiums were actually collected 
by him. There was a provision of the contract that Stuart was to furnish 
a certain amount of paid-for insurance during these years as a condition 
to the right to these commissions. It was provided in the contract that, 
should Stuart leave the service of the company, the 5 per cent. commis- 





Life. | Marshall et al. v. Guinn, 321 


sion should be reduced to 4 per cent, and the 3 per cent. commision should 
be reduced to 2 per cent. The contract provided that all moneys -col- 
lected by Stuart should be held in trust for Guinn as general agent, and 
the contract further provided that upon a failure to account honestly for 
all sums of money so collected by Stuart, Guinn should have authority to 
cancel the contract, and all rights to renewal commissions would thereby 
become forfeited to Guinn as such general agent. The contract provided 
that no assignment of it should be made except upon the agreement of 
Guinn. Stuart, working under the contract, became entitled to large sums 
of money under the renewal commission clause of the contract. By agree- 
ment with Guinn, Stuart transferred the contract to a bank as collateral 
for a loan After Stuart had been operating under this contract until 
some time in 1918, he wished to leave the services of Guinn as a general 
agent, and transfer his contract to prospective purchasers of it. In Feb- 
ruary, 1918, Stuart, with the written assent of Guinn, tansferred the con- 
tract to Aldrich & Marshall, conveying to them all right, title, interest, and 
benefits ‘under the contract, subjeat only to the amount due by Stuart to 
the bank hereinbefore referred to. Aldrich & Marshall, with the written 
assent of Guinn,,then transferred the contract to another bank, as security 
for an additional loan, granting to that bank the right and authority to 
receive all sums of money to become due to them under the contract by 
reason of their rights to the renewal commissions referred to in the con- 
tract. Subsequently to the assignment to the bank, the sums of money so 
borrowed were paid, and notation of the bank upon the same appears. 
After the contract was so transferred with Guinn’s written assent, Guinn 
entered into another contract, whereby Aldrich & Marshall were named 
as district managers and were given additional territory within which they 
were entitled to procure life insurance business. The new contract pro- 
vided for certain renewal commissions for a more limited time than that 
named in the contract with Stuart. The contract with Aldrich’& Mar- 
shall has similar provisions with respect to the collection of premiums 
upon policies of insurance, and carries with it the same right to forfeiture 
by Guinn upon the failure of Aldrich & Marshall to account honestly for 
such moneys received by them as agents. It appears that one of the mem- 
bers of the firm of Aldrich & Marshall entered the service of the gov- 
ernment, and the business. interest was left to the care of the other. It 
appears that certain premiums upon life insurance were collected by the 
remaining member of the firm and were not paid to Guinn as the contract 
required. 


Under the terms of the contract, because of a failure to honestly ac- 
count for the trust funds collected by Aldrich & Marshall, the contract 
entered into in 1918 was canceled, and all rights thereunder terminated, 
and the commissions earned forfeited. Guinn also notified Aldrich & 
Marshall that.the Stuart contract and all rights and interests thereunder 
were also canceled, and that the renewal commissions accumulated there- 
under would stand as forfeited. Suit was brought by Marshall & Aldrich 
upon the Stuart contract for money had and received. Issue was joined by 
the plea of Guinn, and it was ‘contended by him that both contracts were 
subject to cancellation and that all accrued rights thereunder were for- 
feited. The plaintfffs admitted Guinn’s right to cancel the contract en- 
tered into with them, but denied his right to cancel the Stuart contract, 
which for a valuable qonsideration they had purchased, with the right to 
the accrued and accumulating renewals to which Stuart had become en- 
titled up to the time of the sale of the contract and his severance of his 
connection with Guinn as district manager. Upon this agreed statement of 
facts the judge of the superior court determined that Guinn was author- 
re to cancel both contracts, and rendered judgment in favor of the de- 
endant. 

Upon the agreed statement of facts it was error to hold that Guinn 
had the right to cancel or terminate the accrued and accumulating in- 
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terests under the Stuart contract. A consideration of the agreed state- 
ment of facts is conclusive that Aldrich & Marshall were entitled to the 
accrued and accumulating renewal commissions, notwithstanding their 
other contract with Guinn. The rights under the Stuart contract and the 
interests therein were neither lessened nor increased by the new contract of 
agency with them. It was not necessary for Aldrich & Marshall to con- 
tract further with Guinn in order to be entitled to the benefits arising 
under the Stuart contract. The right to all benefits under the Stuart con- 
tract ripened when it was, with the assent of Guinn, transferred and as- 
signed unto them. Aldrich & Marshall had no right, by reason of the 
Stuart contract, to represent Guinn in any capacity. Aldrich & Marshall 
did not act as district managers or represent Guinn in any capacity by rea- 
son of the Stuart contract. The contract with Aldrich & Marshall was a 
new contract of agency, upon different terms. Under our view of this 
statement of facts, Aldrich & Marshall are entitled to the renewal pre- 
miums, upon the terms of the Stuart contract. Guinn, as agent, is liable 
under the Stuart contract for all of such renewal commissions as may have- 
accumulated according to its terms, subject, of course, to Guinn’s right, 
upon appropriate pleadings, to recover such amount as he may show that 
Aldrich & Marshall are indebted to him by reason of moneys had and re- 
ceived, to which he is by law entitled. 


(For other cases, see Insurance, Dea Dig. § 84[4].»¥ 

Error from Superior Court, Fulton County; J. T. Pendleton, Judge. 

Action by S. F.. Marshall and others against R. J. Guinn. Judgment 
for defendant, and plaintiffs bring error. Reversed. 


I. P. McIntire, of Savannah, and R. Low Reynolds and Dorsey, Shel- 


ton & Dorsey, all of Atlanta, for plaintiffs in error. 
Candler, Thomson & Hirsch, of Atlanta, for defendant in error. 


Luke, J. Judgment reversed. 
troyles, C. J., and Bloodworth, J., concur. 


Upon Motion for Rehearing. 

Luke, J. One of the contentions of the defendant in his motion for a 
rehearing-is that the court overlooked the fact, as shown by the record, 
that the premiums collected by Aldrich & Marshall, and in which they de- 
faulted, were not premiums on business written by them but were pre- 
miums on business written by Stuart. 

The real question in this case is: By what authority did Aldrich & 
Marshall collect rénewal premiums for the insurance company? The rec- 
ord shows that authority to collect renewal premiums was first given to 
Aldrich & Marchall at a time approximately two months: subsequent to 
their appointment as district agents, and not until after they had given 
bond. ‘Then it was for the first time that renewa! premium receipts were 
forwarded to Aldrich & Marshall and the policy holders directed to pay 
renewal premiums to them instead ‘of to the general agent. 

The other ground of the motion for a rehearing is without merit and 
requires no elaboration. 


Motion for rehearing denied. 
Broyles, C. J., and Bloodworth, J., concur. 
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KENNEDY v. METROPOLITAN LIFE INS. CO. (No. 33997.) 
(Supreme Court of Iowa. Feb. 14. 1922.) 
186 Northwestern Reporter, 625. 


1, INSURANCE—APPLICATION NOT ATTACHED TO LIFE POL- 
ICY HELD INADMISSIBLE. 


An application for life insurance stating the date of the last attend- 
ance of a physician upon insured held inadmissible under a defense of 
fraud in action on the policy, where the application was not attached to 
the policy, under Code, § 1819. 


(For other cases. see Insurance. Dec. Dig. § 650.) 


2. INSURANCE — APPLICATION NOT ATTACHED TO POLICY 
HELD INADMISSIBLE NOTWITHSTANDING PROVISIONS 
AUTHORIZING DEFENSE OF FRAUD. 

Where an application for life insurance is not attached to the policy, 
as required by Code, § 1819, it is not admissible to show fraud. notwith- 
standing section 1812, authorizing insurer to show that the certificate of 
insurance was procured by or through the fraud or deceit of insured, 
since the two sections must be read together. 

(For other cases. see Insurance. Dec. Dig. § 650.) 

Appeal from District Court, Scott County; F. D. Letts. Judge. 


Action on a policy of insurance. Defense of fraud in the procuring of 
the insurance. Verdict for plaintiff. and defendant appeals. Affirmed. 


Cook & Balluff, of Davenport. for appellant. , 
G. H. Peck and E. C. Willis, both of Davenport, for appellee. 


WEBSTER v. MODERN WOODMEN OF AMERICA (WEBSTER 
ET AL,, INTERVENERS). (No. 34337.) 


(Supreme Court of Iowa. Feb. 7, 1922.) 
186 Northwestern Reporter, 659. 


1. INSURANCE — MARRIAGE OF INSURED WITH DIVORCEE 

FROM ANOTHER STATE HELD VALID. 

A marriage in Iowa to a woman less than a year after the granting 
of an unconditional divorce in Illinois was valid. though it would have been 
absolutely void if entered. into in Illinois, and the divorcee had an insura- 
ble interest in the life of her second husband, under Code, § 3151 (Code 
Supp. 1913. § 3181). 


(For.other cases, see Insurance. Dec. Dig. § 116[4].) 


2. INSURANCE—PLACE OF DELIVERY OF NEW POLICY HELD 

TO DETERMINE LOCUS OF CONTRACT. 

Where a certificate of a benefit association was issued in one state, 
and the member subsequently moved and became a resident of another 
state, where he applied for a change of beneficiary. the locus of the new 
policy was the place of delivery to the member. 

(For other cases, see Insurance, Dec. Dig. § 712.) 
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Appeal: from District Court. Henry County; Oscar Hale. Judge. 


Action at law, tried to the court. by agreement, without a jury, to 
recover upon a certificate issued by defendant on the life of Jed Webster. 
deceased, in which plaintiff was named as beneficiary. The defendant 
made no contest, but asked, and was permitted by the. court. to pay the 
amount of the policy into court. This was done, and the defendant dis- 
charged from further liability. Interveners. claim that the proceeds of 
the policy should go to them and not to the plaintiff. Trial to the court 
upon an agreed statement of facts, The trial court found for plaintiff, 
and interveners appeal. Affirmed. 





J. O. Priest, of Jacksonville, Ill., for appellant. 
Galer & Galer. of Mt. Pleasant, for appellee. 


DEWEESE v. SOVEREIGN CAMP, W. O. W. (No. 23456.) 
(Supreme Court of Kansas. Feb. 11, 1922.) 
204 Pacific Reporter, 523. 


(Syllabus by the Court.) 

INSURANCE — EVIDENCE HELD TO REQUIRE COURT TO DI- 
RECT VERDICT FOR INSURER ON GROUND THAT IN- 
SURED COMMITTED SUICIDE. 


The evidence all pointed to suicide of the person insured by the policy 
sued on herein, and was such that no other reasonable conclusion could 
be drawn. //eld error to refuse a directed verdict ‘for the defendant. 


(For other cases, see Insurance, Dec. Dig. § 668[12].) 


Appeal from District Court, Wyandotte County. 


Action by Bessie Deweese against the Sovereign Camp of the Wood- 
men of the World. Judgment for plaintiff. and defendant appeals. Re- 
versed and remanded. with directions. 


Geo. R. Allen, of Kansas City. for appellant. 
C. O. Littick, of Kansas City. for appellee. 


West. J. This action was brought on a policy of insurance. The 
plaintiff recovered. and the defendant appeals. The only question is 
whether or not the evidence so plainly showed suicide as to require an in- 
structed verdict for the defendant. 

The deceased was under 30, a healthy, cheerful man, and about com- 
pleting a bungalow for his family, when the end came. He was found 
about 9 o'clock in the forenoon in this bungalow hanging by a window 
cord suspended from a rafter, his feet about 18 to 24 inches from the floor. 
Life was extinct, but his body was still warm. There were neighbors and 
houses in the vicinity, the nearest house being about 300 feet away. No 
explanation is found in the abstract or counter abstract as to how murder 
could have been committed. The jury, however, returned the following: 
“Was the death of Luther E. Deweese caused by hanging? Answer: 
Yes. 

“If you answer interrogatory No. 1 ‘Yes, then state if death was 
caused by his own act or hand. Answer: No. 
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“If you answer interrogatory No. 3 ‘No,’ then state what you find 


other than his own act or hand did cause death. Answer: Homicide.” 


The defendant requested the following instruction. which was re- 
fused : 





, 


“You are instructed that under the evidence in this case it is con- 
clusively shown that Luther E. Deweese, deceased. came to his death by 
his own act or hand, commonly ealled suicide. and, under the provisions 
of the contract of membership existing between himself and the defend- 
ant fraternal beneficiary association, his certificate was forfeited, and 


plaintiff cannot recover in this action. Your verdict must therefore be 
for the defendant.” 


In order to decide the question presented. it is necessary to state in 
substance the evidence touching the death. The widow testified that they 
intended to move into the new house the week following the death; that 
there had been no domestic trouble of any kind or any family tilt the 
morning the deceased went to his work; that he had no financial troubles 
and had arranged for money necessary to build the house. and when he 
left home on the morning of July 18 for his work he had less than 50 
cents with him; that she never heard of any insanity in his family. 

A sister of the deceased testified that he was 27 years old when he 
died; that the house he was building was a five-room one-story bungalow 
in a built-up neighborhood, one house across the street north and one 
across the street west. and that she saw nothing unusual in his face. ac- 
tions, or mental condition when she saw him last on July 6; that he be- 
longed to a brakeman’s union. and had worked at Armour’s about six 
weeks. and quit because he would be required to join the union if he 
stayed there. and decided not to stay there and quit and build a house for 
himself. and later went to work at Proctor’s, where “it wasn’t union”; 
that he said he had to either join the union at Armour’s or quit work, and 
he decided to quit; that this was the reason he did quit. 

A. carpenter testified there were no other houses in the same block 
except a shed in the back where cement was kept; that the joists were 
2x4 and a little over 14 inches apart; that the ceiling joists were 8 or 8 
feet 2 inches from the flocr; that the deceased weighed about 165. and 
was five feet and 10 or 11 inches tall; that, while he worked there, the 
deceased was interested in the work and anxious for the house to be com- 
pleted and move in and did not appear morose or: melancholy; that it 
would be possible fer a man of the deceased’s build to drop down be- 
tween two joists. “It would be possible, but hardly probable. that he 
would fall through without hitting a joist.” The rafters were 2 feet 
apart. 

A neighbor testified that he heard the deceased around on the inside 
of the house about 9:15. and a neighbor called across that there was a 
fellow hanging over there in the house, whereupon he went over and saw 
the deceased hanging there “probably three feet from the west partition 
and three feet from the north partition, hanging by a sash cord about the 
size of your thumb. fastened to a rafter at the top coming down between 
two ceiling joists. and around the neck of the deceased in the shape of 
a noose.” The body was still warm and the witness saw a little book 
taken from the hip pocket ef the deceased in which was a pencil and 
there was some writing and other figures in the book. The writing was: 

“Dear Bessie: Don't take any more expense at my funeral than nec- 
essary. Take care of the children. Trouble and worry caused this. 
Good-bye,” 

Below that it said: 

“Notify my wife, Mrs. Bessie Deweese, 367 South Tenth street.” 

_ The house was about 300 feet distant and in clear view of the home 
of the witness, and there was no one else around there. 

The wife of the witness last named testified that the Deweese house 
was in the block, 300 feet west of their house. and she frequently heard 
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him singing about his work; and that people called in to see how he was 
getting along with the house, but she did not recall seeing any one around 
there except Deweese in the morning before he was found dead, and she 
heard no unusual noise. 

The city clerk of Kansas City testified that somewhere between 9 
and 11 o'clock he went to the house with Sergeant Evans of the police 
department and found the body hanging by a rope, such as is used in 
hanging window weights, and his feet were about 18 inches or 2 feet from 
the floor. The sergeant found in the pocket a book with a note scribbled 
in it, and the witness read and copied it for the sergeant. The note read 
as follows: 

“Notify Mrs. Bessie Deweese, 367 South Tenth street. Please don't 
take much,expense with my burial. Good-bye,. and take care of the chil- 
dren. Trouble and worry caused this. 

“Luther Deweese.” 

He examined the body carefully and found no bruises or marks of 
violence. It was fully clothed, and there was no indication that death 
had been caused in any other way except by hanging. There were some 
neighbor women around in frent of the house talking about the matter, 
and three or four men and boys, and one of them a negro, looking in at 
the window. 

The coroner testified that, after a careful examination of the hands, 
face, and body to ascertain if there were any marks cf violence besides 
the condition of the neck, he found no other abnormal condition, and 
found that death was caused by a broken neck from hanging. He did not 
hold an inquisition for he feund no evidence of crime and did not think 
it necessary. The neck was broken. 

The police sergeant testified: 

“When you went out there, Sergeant, did you make any examination 
of the body to see whether there was any marks of violence other than 
the red around the neck? Was there anything wrong with the head or 
face or hands? A. There was nothing about the body that caused us to 
believe anything but that he had hung himself.” 

Neither Mrs. Deweese nor any other person, so far as witness knew, 
had ever made complaint to the police department for any investigation or 
search into the cause of death other than was made by witness. 

Mary Stewart testified that she lived across the street north. She 
worked around the house and heard Mr. Deweese singing and whistling 
doing his work during the morning; she saw no'one else around the house 
and heard no outcry of any kind. 

A merchant who had known the deceased for 14 years testified that 
he did not seem morose, but was just a lively, hard-working young man; 
he was not a drinking man and there did not appear to be anything wrong 
with his mind; never heard of any bad habits. . 

The deceased had a piece of old rope or sash cord about five feet 
long which he used to draw water from a spring and also to carry his 
tool chest. On the morning of the 18th he took no rope with him when 
he went to work. A. witness said she saw a rope being taken away, but 
could not see whether it was the rope which the man was swinging to; 
that she saw a man take a rope, but could not see whether it was the one 
the deceased was hung with or not. The rope was taken away about half 
an hour after the body was cut down. Mention is made of this rope tes- 
timony because emphasis was placed on it in the argument. , 

With the rules and decisions invoked as to love of life, the province 
of a jury, the inference to be drawn from testimony and circumstances, 
and the likelihood of men coming to different conclusions, we are quite 
familiar. But brief reference will be made to recent decisions, in cases 
involving somewhat similar questions. In Mutual Life Ins. Co. v. Wis- 
well, 56 Kan. 765, 44 Pac. 996, 35 L. R. A. 258, the evidence of accidental 
or suicidal death was held to be so evenly balanced as to leave the ques- 
tion in doubt. The deceased, a ministerial student, overworked, was ad- 
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judged insane and committed to the asylum, recovered, and was dis- 
charged. He suffered from insomnia and took powders to produce sleep. 
He was discovered in an unconscious condition in his room in the after- 
noon and died about half past 9 that evening. In Heath v. Life Associa- 
tion, 89 Kan. 634, 132 Pac. 147, while there was evidence of suicidal mo- 
tive there was also a showing that the deceased had just been arrested 
charged with rape on a young married woman whose husband had 
threatened to kill him, and had tried to get a gun and ammunition for 
the purpose. The deceased was found with his throat cut, and a razor 
was found in the closet, but was one that had never been in the house 
before. 

In the Perkins Case it was said: 

“The appellant contends that there is a presumption that a rational 
person will not commit self-destruction, and that this presumption must be 
overcome by evidence. This is settled law. * * * But there was evi- 
dence which. in the opinion of the district court, was sufficient to over- 
come that presumption and to base a finding of suicide. It can avail 
naught that this court might think the evidence rather meager to warrant 
that conclusion.” Perkins v. Accident Association, 96 Kan. 553, 554, 152 
Pac. 786, 787. 

In McCoy v. Insurance Co., 104 Kan. 571, 179 Pac. 969, the body of 
the deceased was found lying flat on the back with the arms extended, 
the right arm extended out. There was a wound by the right ear some- 
thing like a powder burn, and there was something dark on the left hand, 
on the front side of the index finger pointing to the thumb. A shotgun 
was across one leg, and there was some blood on the right side of. the 
waist. The deceased’s hat lay about six feet from the body, and there 
was a gunshot wound in the head, the shot having entered on the right 
side. There were other circumstances strongly pointing towards suicide, 
the sheriff showing that suicide could be possible, but the jury concluded 
that the death occurred from accident, and the verdict was left undis- 
turbed, three members of the court dissenting. In O’Brien v. Insurance 
Co., 109 Kan. 138, 197 Pac. 1100, the most recent of these decisions, the 
company claimed suicide, but the jury found against the defendant, and 
the finding was sustained, two of the justices dissenting as to the question 
of suicide. The deceased was found lying on his back on the bed after a 
shot was heard. He strgguled somewhat, but said nothing and died al- 
most immediately. A 32-caliber revolver, empty except the one chamber 
that contained the shell of a discharged cartridge, lay on the floor about 
a foot from his right hand. A bullet had passed through his body, and 
there were powder marks upon the underclothing. The wound was clear- 
cut, not torn, the flesh not. being burned. He had recently filed a suit for 
divorce against: hig wife, but a reconciliation had been effected, and they 
were living together, their relations just before the tragedy being pleasant 
and affectionate. He was cheerful and lively. It was held that evidence 
submitted to the jury justified the decision that the deceased did not com- 
mit suicide. 

Power v. Modern Brotherhood, 98 Kan. 487, 158 Pac. 870. involved 
a policy with the usual clause that the certificate should be void in case 
of suicide, sane or insane. Power was about 40 years of age, a boiler 
maker. His family consisted of himself, his wife, mother, and a 4-year 
old daughter. He and his wife had attended the funeral of a brother 
lodge member and had gone home on the street car, his wife reaching 
home first and was getting supper. Soon after entering the house he took 
up a letter having something to do with his lodge insurance. He told his 
wife that the rate of his insurance had gone up, and that his policy was 
only for $1,000 instead of $2,000. She told him he was mistaken, and he 
asked her to come and tell him how she figured. She told him she: was 
busy. He grew angry, swore at her, and threatened to do her violence. 
His wife went into the yard where his mother ‘was. 
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“Power went into the bedroom, got his revolver, and followed his 
wife into the yard, cursing her. He tried to coax her into a shed, but 
she would not go, and he held the revolver near his wife’s face. She 
threw her hand up and knocked it aside. * * * He stooped down, 
kissed the little girl and told her ‘she would not have any papa any 
more.’” 98 Kan.: 488, 158 Pac. 870. 

He told his wife to go into the house, and she refused unless he 
would put the gun away. 


“*He was still cursing and crying, called me a liar, foul names, and 
threatening to knock my head off. After two or three minutes he went 
into the house. His mother entreated him to hand her the gun, but he re- 
fused and went into the house and locked the screen door. In less thay a 
minute I heard two shots close together. | forced the’ screen door open 
and rushed into the house, and found my husband lying on his back on 
the bedroom floor, blood spurting out from a hole in his temple, mouth 
wide open, eyes rolling, gasping for breath and gun tightly clasped in his 
right hand.’” 98 Kan. 489, 158 Pac. 871. 


It was held that the deceased shot himself with a pistol, but that his 
death was the result of suicide. In the opinion it was said: 


“The facts, about which there is not the slightest dispute, show that 
the deceased .shot himself in the head with a revolver with the declared 
intention of killing himself. There is no room for quibble as to the in- 
ference to be drawn from the facts.” 98 Kan. 493, 158 Pac. 872. 


The theory of the plaintiff is that, owing to some labor trouble or 
unknown enmity, Deweese was: hung by murderous hand. While it is 
true that there is much to indicate the absence of suicidal intent, it is 
equally true that there is nothing whatever to indicate murder. Murder 
here must necessarily involve at least two strong men going into the-house 
and in some way overpowering the deceased, getting a noose around his 
neck, raising him, suspending him from a rafter, and then pushing him 
from the joist so that the body would be suspended between it and the 
next with sufficient force to effect death. Unless possessed of superhu- 
man strength, no man and no two men could perform this herculean task 
unseen and undiscovered. The rope used by the deceased to draw water 
and carry his tool chest was not the one used to hang him with, and that 
some one was seen carrying away a rope about half an hour after the 
body was cut down is without material significance. The presumption 
that a sane man would not commit suicide is strong enough to overcome 
many divers circumstances, but here we have simply the one fact and the 
one condition: The fact of death by hanging and the condition of the 
practical impossibility that such death could have been caused by any one 
but the deceased. 

Jurors are not to be permitted to shut their eyes to what everybody 
else sees and understands and wander off into the -fields of imagination 
and suspicion in order to reach verdicts. Courts are more and more real- 
izing and declaring that they must: not permit themselves to be more 
ignorant than anybody else or fail to see what is plain to every one and 
everybody except a court. There was nothing in the testimony that could 
be a basis or handle for supposing some undisclosed means of death. The 
facts seem to have been fully and fairly presented, and but one sensible or 
reasonable conclusion was or is possible to be derived therefrom. This 
conclusion is not only in accordance with our own decisions already ret- 
erred to and in perfect harmony with them, but it is abundantly sustained 
by decisions of numerous other courts. 

The Mississippi Supreme Court, in Knights of Honor v. Fletcher, 
78 Miss. 377, 389, 29 South. 523, 525, said: 

“We think the evidence of intentional self-murder, on the case shown 
by this record, overwhelming. * * * The pressure of the evidence for 
the defendant excludes all but conjectures of the most imaginative type 
of possible accident or murder from another hand, and the plaintiff can- 
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not split up the loose joints of mere conjecture with even plausible pos- 
sibilities, .and these the law does not require the defendant to negative in 
proof.” 

’ Johnson, J., speaking for the court in Newland v. M. W. A., said. 

“Where the evidence of suicide is undisputed and is so strong that 
the opposite conclusion could not be said to have an evidentiary founda- 
tion, but would be the product of mere conjecture or — deduc- 
tion, there is no issue to go to the jury.”” Newland v. M. W. A., 168 Mo. 
App. 311, 319, 153 S. W. 1097, 1100. 

In Agen v. Metropolitan Life Ins. Co., 105 Wis. 217, 80 N. W. 1020, 
76 Am. St. Rep. 905, it was held: 

“Where the reasonable probabilities from the evidence all point to 
suicide as the cause of death, so as to establish it, in the light of reason 
and common sense, with such certainty as to leave no room for reasona- 
ble controversy on the subject, a jury should not be permitted to find to 
the contrary and have such finding stand as a verity in the case, but the 
question should be decided by the trial court as one of law.” Syl. par. 5. 

The same court, in Hart v. Fraternal Alliance, 108-Wis. 490, 495, 84 
N. W. 851, 853, said: 

“These facts, coupled with the admission of suicide in the proofs of 
death, were so conclusive that the court should have granted defendant’s 
motion for direction of a verdict. The verdict rendered was founded on 
mere speculation, and is against every reasonable probability in the case.” 

In view of the foregoing, the judgment is reversed, and the cause re- 
manded, with directions to enter judgment for the defendant. 

All the Justices concurring. 










































LOFSTEAD v. BANK SAVINGS LIFE INS. CO. (No. 23485.) 
(Supreme Court of Kansas. Feb. 11, 1922.) 
204 Pacific Reporter, 530. 









. (Syllabus by the Court.) 
1. INSURANCE—INSURER’S ACCEPTANCE OF PREMIUM DID 
NOT PRECLUDE IT FROM DENYING LIABILITY FOR MORE 


THAN CASH-SURRENDER VALUE UNDER PROVISION AS 
TO: MILITARY SERVICE. 


A policy of life insurance is not forfeited and is not forfeitable on 
account of the insured engaging in military service of the United States, 
where the policy provides that, if the insured does engage in military 
service in time of war, and death shall occur during such engagement or 
as a result thereof, the liability under the policy shall be limited to its 
cash-surrender value at the time of the death of the insured, unless he, 5 
with the insurer’s consent, had paid the established extra premiums there- 
tor. 


(For other cases, see Insurance, Dec. Dig. § 515.) 






Appeal from District Court, Trego County. 


Action by Sisia Lofstead against the Bank Savings Life Insurance 


Company. Judgment for defendant, and plaintiff appeals. Reversed and 
remanded, with directions. 





J. G. Hutchinson, of Kansas City, Mo., for appellant. 
E. R. Sloan, of Holton, for appellee. 
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COLUMBIAN NAT. LIFE INS. CO. v. WOOD. 


(Court of Appeals of Kentucky. Dec. 16, 1921. Rehearing Denied Jan. 
27, 1922.) 


236 Southwestern Reporter, 562. 


1. INSURANCE— BENEFICIARY UNDER POLICY EXCLUDING 
SUICIDE, SANE OR INSANE, MAY RECOVER IF INSURED 
WAS SO INSANE THAT HE DID NOT KNOW HE WAS TAK- 
ING HIS LIFE. 

The beneficiary under an accident policy, excluding suicide, whether 
sane or insane, may recover if insured was so insane when he shot him- 
self that he did not know he was taking his life. or that his act would 
likely result in his death, but the company is not liable if he had mind 
enough to know that the act would probably result in his death, or if 
he inflicted it with that intention. 


(For other cases, see Insurance, Dec. Dig. § 465.) 


3. INSURANCE — ERROR TO REFUSE TO SUBMIT ISSUE 
WHETHER INSURED WAS INSANE WHEN HE CHANGED 
BENEFICIARY. 

In an action on an accident policy by a former beneficiary, the court 
erred in declining to submit the issue as to whether insured was so insane 
when he changed the beneficiary as to incapacitate him to comprehend 
the nature and effect of the transaction, though the latest named beneti- 
ciary at the time of his death withdrew her answer asserting claim to the 
policy. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 


Appeal from Circuit Court, Christian County. 

Action by Hattie C. Wood against the Columbian National Life In- 
surance Company. Judgment for plaintiff, and defendant appeals. Re- 
versed. 


Wm. Marshall Bullitt and Bruce & Bullitt, all of Louisville, for ap- 
pellant. ' 
Trimble & Bell, of Hopkinsville, for appellee. 


SOVEREIGN CAMP, W. O. W., v. GARNER. (No. 22340.) 
(Supreme Court of Mississippi, Division B. Feb. 13, 1922.) 
90 Southern Reporter 586. 


(Syllabus by the Court.) 
INSURANCE— DEFENDANT SOCIETY HELD ESTOPPED TO 
ASSERT FORFEITURE FOR CHANGE OF EMPLOYMENT. 
In a suit on a certificate of fraternal insurance, where the society de- 
fends on the ground that the certificate had been forfeited by reason of 
the assured having changed employment in violation of the provisions of 
the constitution and by-laws of the society, and where it is admitted that 
the proofs of death contained full information in reference to assured’s 
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employment at the time of his death and the length of time he was en- 
gaged in the prohibited employment ,and the regular premiums collected 
during the time assured was engaged in a prohibited employment were not 
refunded, and no offer to refund the same was ever made, held, that the 
provisions of the constitution and by-laws in reference to a change of em- 
ployment were waived, and the society was estopped to assett a forfeiture 
of the policy. 
(For other cases, see Insurance, Dec. Dig. § 755[3].) 


Appeal from Circuit Court, Covington County; W. H. Hughes, 
' Judge. 

Suit by Mrs. Floyd Dora Garner against the Sovereign Camp, Wood- 
men of the World. Judgment for plaintiff, and the defendant appeals. 
Affirmed. 


W. U. Corley, of Collins, for appellant. 
E. L. Dent, of Collins, for appellee. 


HARRIS v. SWITCHMEN’S UNION OF NORTH AMERICA. 
(No. 14218.) 


(Kansas City Court of Appeals Missouri. Jan. 9, 1922. Rehearing De- 
nied Jan. 30, 1922.) 


237 Southwestern Reporter, 155. 


1. INSURANCE—TO CLAIM EXEMPTION FROM GENERAL IN- 
SURANCE LAWS, FOREIGN CORPORATION MUST PROVE 
INCORPORATION AS FRATERNAL BENEFIT SOCIETY IN 
STATE OF ORIGIN AND LICENSE TO DO BUSINESS. 


To obtain the benefit of Rev. St. 1919, § 6413, exempting fraternal 
beneficiary associations from the operation of laws relating to general in- 
surance cantracts, a foreign corporation must plead and prove not only 
incorporation as a fraternal society as defined by section 6398, in the state 
of its origin, but that it is licensed to do business in this state. 


(For other cases, see Insurance, Dec. Dig. § 815[4].) 


2, INSURANCE—FOREIGN BENEFIT SOCIETY ISSUING CER- 
TIFICATE NOT SPECIFYING MATTERS REQUIRED BY 
STATUTE NOT EXEMPT FROM GENERAL INSURANCE 
LAWS. 


A foreign fraternal beneficial association issuing a certificate not 
specifying the amount of the benefit thereunder and containing no provi- 
sion that the certificate, charter,’or articles of incorporation, constitution, 
and laws of the society, application and medical examinatidn, and all 
amendments shall constitute the agreement with the member, as required 
by Rev. St. 1919, § 6405, but merely referring to the contitution and by- 
laws and providing only that the laws, rules, and regulations of the bene- 
ficiary department, together with the application, are made a part of the 
agreement, cannot claim exemption under section 6413 from the opera- 
tion of the laws of this state relating to general insurance contracts. 


(For other cases, see Insurance, Dec. Dig. § 688.) 
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3. INSURANCE—FOREIGN ASSOCIATION HELD NOT SHOWN 
EXEMPT FROM REQUIREMENTS OF LAW ON GROUND OF 
LIMITATION OF MEMBERSHIP TO ONE HAZARDOUS OC- 
CUPATION. 

Where a foreign corporation, sued on an insurance certificate issued 
by it, alleged it was a fraternal beneficiary association and made no claim 
of exemption from laws governing such associations on the ground its 
membership was limited to one hazardous occupation, it cannot claim ex- 
emption, under Rev. St. 1919, § 6429, from such laws. 


(For other cases, see Insurance, Dec. Dig. § 815[4].) 


4. INSURANCE—PLAINTIFF’S INTRODUCTION OF CONSTITU- 
TION AND BY-LAWS OF DEFENDANT INSURANGE COM- 
PANY HELD NOT TO SUPPLY PROOF THAT LATTER WAS 
FRATERNAL BENEFICIARY ASSOCIATION. 


That plaintiff, in a suit on an insurance contract, introduced in evi- 
dence defendant's constitution and by-laws, did not supply proof that de- 
fendant was a fraternal beneficiary association exempt, under Rev. St. 
1919, § 6413, from the operation of the laws as to general insurance con- 
tracts, where such constitution and by-laws, while showing that provision 
was made for some of the forms of such an association, did not show 
that defendant was in fact such a society or that it complied with the 
laws entitling it to the benefits and exemptions granted thereto. 


(For other cases,-see Insurance, Dec. Dig. § 819[1].) 


5. INSURANCE—FACTS CONSIDERED IN DETERMINING’ 
WHETHER FOREIGN CORPORATION IS FRATERN: 
BENEFICIARY ASSOCIATION STATED. 


In determining whether a foreign corporation issuing an insurance 
certificate is a fraternal beneficiary association entitled to exemption from 
the operation of the laws relating to general insurance contracts, under 
Rev. St. 1919, § 6413, it is not sufficient that its stationery, contracts, or 
other printed supplies call it a fraternal organization, but the question 
must be decided on the evidence as to its organization, the character of 
the contract, the manner in which the business is conducted, and whether 
it has complied with the state laws and is licensed to do business as such 
an association in the state. 


(For other cases, see Insurance, Dec. Dig. § 819[1].) 


6. INSURANCE—IN ABSENCE OF PROOF OF FRATERNAL 
CHARACTER OF COMPANY ISSUING CERTIFICATE, IT 
MUST BE REGARDED AS WITHIN GENERAL INSURANCE 
LAWS. 


In the absence of proof that a foreign corporation issuing an insurance 
certificate is a fraternal beneficiary association within Rev. St. 1919, § 63%, 
and’ has complied with the laws of this state governing such companies, 
such certificate must be regarded as a contract of insurance within the 
general insurance laws of the state, so that, under Rev. St. 1919, § 6142, 
a misrepresentation as to insured’s age was immaterial and did not render 
the certificate void in the absence of evidence that it actually contributed 
to insured’s death. 


(For other cases, see Insurance, Dec. Dig. § 817[1].) 


Appeal from Circuit Court, Jackson County; O. A. Lucas, Judge. 
“Not to be officially published.” 


Action by Willie F. Harris against the Switchmen’s Union of North 
America. Judgment for plaintiff, and defendant appeals. Affirmed. 
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Frank P. Walsh, James P. Aylward, and Carlin P. Smith, all of 
Kansas’ City, for appellant. 

George W. Meyer and Busby, Sparrow & Patterson, all of Kansas 
City, for respondent. 


RYAN v. WOMAN’S BEN. ASS’N OF MACCABEES. (No. 13720.) 


(Kansas ag Court of Appeals. Missouri. Nov. 7, 1921. Rehearing 
Denied Jan. 9, 1922. Certiorari Denied by Supreme Court Feb. 9, 1922.) 


237 Southwestern Reporter, 224. 


1. INSURANCE — BENEFICIARY HAS NO VESTED INTEREST 

IN CERTIFICATE BEFORE INSURED’S DEATH. 

Under Rev. St. 1919, § 6433, the beneficiary in a benefit certificate has 
no vested interest therein before insured’s death, even though he paid the 
latter's dues, but has only an expectancy, which may be defeated by in- 
sured’s changing the beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 783.) 


2. INSURANCE — INSURER NOT AUTHORIZED TO COMMUTE 
BENEFIT CERTIFICATE BY CONTRACT WITH INSURED. 
Where benefit certificate was not a disability policy and contained no 

provision for a withdrawal equity, but was a contract of straight life in- 

surance to be paid only upon insured’s death, and insured’s eldest daughter 
was keeping up the payments on the certificate in consideration of being 
sole beneficiary, insured had no interest in the fund for the payment of 
the certificate beyond the right to designate a beneficiary, and Rev. St. 

1919, § 6406, as to surrender in case of disability insurance, did not au- 

thorize insurer to pay half the face of the certificate to the insured for 

surrender and release of the certificate. 


(For other cases, see Insurance, Dec. Dig. § 783.) 


3. INSURANCE — BENEFIT SOCIETY COMMUTING CERTIFI- 
CATE INTO CASH CANNOT CLAIM BENEFIT OF STATUTE. 
Where a fraternal benefit society paid to member one-half the amount 

of her life insurance certificate in consideration of her release of its lia- 
bility, the transaction was a commutation of the policy to cash, and there- 
fore one of regular insurance, so tHat the society could not claim the bene- 
fit accorded to fraternal societies under Rev. St. 1919, § 6433, declaring 
that no contract between the member and beneficiary shall give the bene- 
ficiary a vested right or deprive the member of the right to change the 
beneficiary or revoke the certificate. 


(For other cases, see Insurance, Dec. Dig. § 783.) 


4. INSURANCE—STATUTE EXEMPTING FROM LIABILITY TO 
BENEFICIARY PAYING INSURED’'S DUES HELD INAPPLI- 
CABLE TO COMMUTATION OF POLICY; “CHANGE OF 
BENEFICIARY ;” “REVOCATION OF CERTIFICATE.” 

Rev. St. 1919, § 6433, declaring that no contract between a member 
of a fraternal benefit society and his beneficiary for the payment of the 
former's dues by the latter shall give the beneficiary a vested right in the 
insurance or deprive the member of the right to change the beneficiary 
or revoke the certificate, is inapplicable to a case where the member, in 
consideration of a cash payment, executed a release of the association's 


Vol. LIX. 
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liability ; such commuting the policy into cash being neither a “change of 
beneficiary” nor “revocation of the certificate.” 


(For other cases, see Insurance, Dec. Dig. § 783.) 


5. INSURANCE — BENEFICIARY PAYING MEMBER’S DUES 
HELD ENTITLED TO RECOVER AMOUNT EXPENDED, 
THOUGH CERTIFICATE REVOKED. 

Where a beneficiary under a fraternal benefit certificate paid insured’s 
dues until her death, but the certificate was revoked and the association 
released from liability by insured in consideration of a cash payment 
shortly before the latter’s death, equity will grant relief, at least to the 
extent of the beneficiary’s expenditures, though, under Rev. St. 1919, § 
6433, she had no vested interest in the insurance, for she had an expect- 
ancy, and the society’s wrong in voluntarily, unlawfully and knowingly de- 
feating the fruition thereof was malum per se. 


(For other cases, see Insurance, Dec. Dig. § 783.) 


Appeal from Circuit Court, Buchanan County; L. A. Vories, Judge. 


Action by Gertrude Ryan against the Woman's Benefit Association of 
the Maccabees. Judgment for plaintiff, and defendant appeals. Affirmed. 


Randolph & Randolph, of St. Joseph, and Harding, Deatherage, Mur- 
phy & Stinson, of Kansas City, for appellant. 


Mytton & Parkinson, of St. Joseph, and J. W. McKnight, of King 
City, for respondent. 


SCHULZ v. SUPREME TENT, KNIGHTS OF MACCABEES OF 
THE WORLD. (No. 16794.) 


(St. Louis Court of Appeals. Missouri. Jan. 3, 1922.) 
* 236 Southwestern Reporter, 903. 


1, INSURANCE — FRATERNAL BENEFIT SOCIETY CANNOT 

MAKE ANY RULE AFFECTING VESTED RIGHTS. 

Even though the application and certificate of a fraternal benetit so- 
ciety provide that the member is botfnd by the laws thereafter to be en- 
acted by the society, the vested contract rights of the member under the 
terms of the certificate cannot be destroyed by a subsequently enacted 
by-law. 


(For other cases, see Insurance, Dec. Dig. § 719[1].) 


3. INSURANCE — SUBSEQUENT BY-LAW OF FRATERNAL 
BENEFIT SOCIETY CHANGING TRIBUNAL FOR TRIAL OF 
MEMBERS VALID. 


A by-law, enacted by a fraternal benefit scciety after the certificate 
was issued to plaintiff, providing that charges against members of the 
order should be tried by the trustees instead of by the local lodge as for- 
merly, relates only to a matter of procedure. and not to a vested contract 
right of the member, so that it is applicable to a trial of charges against 
such member. 


(For other cases, see Insurance, Dec. Dig. § 719[1].) 
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4. INSURANCE—CHARGES AGAINST RECORDER OF FRATER- 
NAL BENEFIT SOCIETY HELD TO JUSTIFY EXPULSION. 
Charges that plaintiff was secretary and record keeper of a local 

lodge, that his compensation depended on the number of new members 

initiated, and that he falsely reported initiations to defraud the order out 
of his commissions thereon. are sufficient, not only under the rules of the 
lodge but in law and good morals to justify his expulsion. 


(For other cases, see Insurance, Dec. Dig. § 694[2].) 


Appeal from St. Louis Circuit Court; Benj. J. Klene, Judge. 
“Not to be officially published.” 
Action by Herman H. Schulz against Supreme Tent, Knights of the 


Maccabees of the World. Judgment for defendant, and plaintiff appeals. 
Affirmed. 


Benjamin Wolf and F. H. Bacon, both of St. Louis, for appellant. 
R. P. & C. B. Williams, of St. Louis, D. D. Aitken, of Flint, Mich., 


for respondent. . 


GILL v. SOVEREIGN CAMP, W. O. W. (No. 2910.) 


(Springfield Court of Appeals. Missouri. Jan. 14, 1922. Rehearing De- 
nied Feb. 11, 1922.) 


236 Southwestern Reporter 1073. 


1, INSURANCE—PHYSICIAN’S STATEMENT AS TO CAUSE OF 
DEATH, READ AND FORWARDED BY BENEFICIARY, NOT 
BINDING, WHERE EVIDENCE SHOWED IT WAS NOT 
TRUE. 

Statements of a physician in a letter as to causes of insured’s death, 
addressed to defendant, but reeceived by the beneficiary and forwarded, 
did not bind the beneficiary, where there was evidence from which the 
jury could conclude that such statement was not true. 

(For other cases, see Insurance, Dec. Dig. § 825[3].) 


4. INSURANCE—CONTRACT MADE IN MISSOURI GOVERNED 
BY LOCAL LAW. 


Where a fraternal beneficiary association’s contract for insurance was 
made in Missouri, it was governed by local law, although insured died in 
Illinois. 


(For other cases, see Insurance, Dec. Dig. § 712.) 


j Appeal from Circuit Court, Dunklin County; W. S. C. Walker, 
udge. 

_ Action by Abbie Gill against the Sovereign Camp, Woodmen of the 
World. From a judgment for plaintiff, defendant appeals. Affirmed. 


N. C. Hawkins, of Caruthersville, for appellant. 


Ira M. Morris, of Malden, and John T. McKay, of Kennett, for re- 
spondent. 
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SHERMAN v. INTERNATIONAL LIFE INS. CO. OF ST. LOUIS. 
(No. 21220.) 


(Supreme Court of Missouri, in Banc. Nov. 30, 1921. Motion for Re- 
hearing Overruled Dec. 30, 1921.) 


236 Southwestern Reporter 634. 


4. INSURANCE—RIGHTS OF HOLDERS OF CERTIFICATES EM- 
BODYING CONTRACTS OF CORPORATION TO PAY CER- 
TAIN PART OF PREMIUMS NOT ANNULLED WITHOUT 
NOTICE OF PROCEEDING. 


Rights of holders of certificates issued by an insurance corporation 
representing one or more shares in the proceeds afising annually from a 
certain part of the premiums received by the corporation on its policies 
of insurance, a device used to raise money to carry on its business, could 
not be annulled in a receivership proceeding in the absence of notice to 
them of the proceeding and an opportunity to be heard. 

(For other cases, see Insurance, Dec. Dig. § 50.) 


Graves and Elder, JJ., dissenting. 


Appeal from Circuit Court, Jackson County; Thomas J. Seehorn, 
Judge. 

Action by Adrian F. Sherman against the International Life Insurance 
Company of St. Louis, Mo. Judgment for plaintiff, and defendant ap- 
peals. Affirmed on condition of remittitur. 


Cooper, Neel & Wright and Leslie J. Lyons, atl of Kansas City, and 
Chas. G. Revelle, of St. Louis, for appellant. 

Thad B. Landon, William’ Thomson, and Atwood, Wickersham, Hill 
& Popham, all of Kansas City, for respondent. 


BECKMAN v. NATIONAL COUNCIL OF KNIGHTS AND LADIES 
OF SECURITY. (No. 4559.) 


(Supreme Court of Montana. Dec. 7, 1921.) 
204 Pacific Reporter, 487. 


INSURANCE — FALSITY OF STATEMENTS IN APPLICATION 
WARRANTED TO BE TRUE PRECLUDED RECOVERY ON 
BENEFICIARY CERTIFICATE. 

Where beneficiary certificate was issued by the society and accepted 
by the member, upon the express warranty that statements in applica- 
tion, made a part of the certificate. as to member's consultation of and 
treatment by physicians during specified period, were true, the falsity of 
the statements precluded recovery. 


(For other cases. see Insurance. Dec. Dig. § 723[6].) 


Commissioners’ Opinion. 
Appeal from District Court. Deer Lodge County; George B. Winston. 
Judge. 
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Action by Nels Beckman against the National Council of Knights and 
Ladies of Security, a corporation. From a judgment for plaintiff, and 
from an order denying new trial, defendant appeals. Judgment and or- 
der reversed, and cause remanded, with directions. 


Charles E. Avery, of Anaconda. for appellant. 
John W. James, of Anaconda, for respondent. 


AMERICAN NAT. INS. CO. v. ROBINSON. (No. 11278.) 
(Supreme Court of Oklahoma. Jan. 24, 1922. Rehearing Denied Feb. 
922.) 


’ 


204 Pacific Reporter 269, 


(Syllabus by the Court.) 
1. INSURANCE—INSURER CANNOT RELY ON FALSE REPRE- 
SENTATIONS OR WARRANTIES, UNLESS A COPY OF AP- 
PLICATION IS ATTACHED TO THE POLICY. 


False representations or warranties in an application for insurance 
cannot be relied on by the insurer, unless a copy of the application is at- 
tached to the policy as required by section 3467, Rev. Laws 1910.. 


(For other cases, see Insurance, Dec. Dig. § 134[2].) 


Appeal from District Court, Oklahoma County; George W. Clark, 
Judge. 

Action by Lucile M. Robinson against the American National Insur- 
ance Company to recover on a life polidy issued upon the life of Laura A. 
Bird. Directed verdict and judgment for plaintiff, motion for new trial 
overruled, and the defendant appeals. Affirmed. 


H. G. Oliver, of Oklahoma City, for plaintiff in error. 
E. G. McAdams, of Oklahoma City, for defendant in error. 


McNEtL. J. This was an action commenced in the district court of 
Oklahoma county by Lucile Robinson against the American National In- 
surance Company to recover on a life insurance policy issued by the de- 
fendant upon the life of Laura A. Bird, in the sum of $500, naming plain- 
tiff as beneficiary. The policy contained the following provision: 

“This policy and application therefor shall constitute the entire con- 
tract between the company and the insured and after one year from the 
date of issue shall be uncontestable for any cause whatsoever except the 
nonpayment of premium.” 


To this petition.the defendant filed an answer, admiting it was a cor- 
poration, admitting it executed the policy on the 14th day of March, 1916, 
and pleading that the policy lapsed for nonpayment of premium on the Ist 
of March, 1918, and thereafter by fraudulent representations the com- 
pany reinstated the policy, and that the signature to the application for 
reinstatement was forged.. To this answer the plaintiff filed a general de- 
nial. Plaintiff offered certain evidence, and it was then stipulated that the 
policy was reinstated on the 24th day of May, 1918, and premium paid 
thereon, and accepted by the company, and the policy was in force at the 
time of the death of Laura A. Bird on June 8, 1918, and proof of death 
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was ‘presented on the 14th day of June, 1918, and that the books ofi the 
company disclosed all these facts, and the amount of.the policy had not 
been paid. The plaintiff then rested. The defendant proceeded to offer 
evidence, and the plaintiff objected to the introduction of any evidence, for 
the reason the answer, after the stipulation and admission of the defend- 
ant, stated no defense to plaintiff's cause of action, and the court sustained 
the objection, and directed the jury to return a verdict for plaintiff. Mo- 
tion for a new trial was filed and overruled, and from said judgment the 
defendant appeals. 

{1] Plaintiff in error admits that the policy contains the provision 
that the policy shall be uncontestable for any cause whatsoever except 
nonpayment of premium after one year after date of issuance of the 
policy, and cannot be contested after said date for false and fraudulent 
representations made in the application, as was decided by this qourt in 
the case of Metropolitan Life Insurance Co. v. Peeler, 176 Pac. 939, 6 A. 
L. R. 441. If we understand plaintiff in error’s position, it is that the 
application for reinstatement and‘the reinstatement of the policy is tanta- 
mount to a new contract, and the insurance company could set up fraud 
in obtaining the reinstatement at any time within one year after the rein- 
statement, as was held in the case of Pacific Mutual Life Ins. Co. v. Gal- 
braith, 115 Tenn. 471, 91 S. W.. 204, 112 Am. St. Rep. 862, and Gans v. 
7Etna Life Ins. Co., 214 N. Y. 326, 108 N. E. 443, L. R. A. 1915F, 703. 

Without deciding whether a policy which has lapsed for nonpayment 
of premium, and where an application for reinstatement is filed with the 
company, and the company reinstates the policy, whether this is tanta- 
mount to the making of a new contract, if we admit that it is, would the 
defendant under those circumstances be entitled to introduce the applica- 
tion for reinstatement, and prove that the representations were false and 
fraudulent or untrue. Section 3467, R. L. 1910, provides: 

“* * * Provided, further, that every policy which contains a fef- 
erence to the application of the insured, either as a part of the policy or 
as having any bearing thereon, must have attached thereto a correct copy 
of the application, and unless so attached the same shall not be considered 
a part of the policy or received in evidence.” 

If we treat this as a new application, and the reinstatement tanta- 
mount to a new contract under this statute, the application not being a 
part of the policy, although the policy refers to the application for re- 
instatement, the plaintiff in error could not introduce the same in evidence, 
nor can it be considered a part of the policy, because a copy of the appli- 
cation was not attached to the policy. If plaintiff in error desired to re- 
serve the right to contest the statement made in the application, it is its 
duty to follow the statute and make said application a part of the policy, 
and attach a copy thereto; otherwise, they would not be entitled to in- 
troduce the same in evidence. 'This is the only position contended for by 
plaintiff in error; so, if we admit that position is correct, still the court 
did not err in sustaining the motion, for the reason the application was 
not attached to the policy nor made a part of the policy, nor is it even 
attached to the answer. 

The Supreme Court of Iowa, in the case of Goodwin v. Provident 
Savings Life Assurance Soc. of N. Y., 97 Iowa, 226, 66 N. W. 157, 32 L. 
R. A. 473, £9 Am. St. Rep. 411, 32 L. R. A. 473, in the fourth syllabus 
stated as follows: 

“False representations or warranties in an application for insurance 
cannot be relied on by the insurer, if a copy of the application is not at- 
tached to the policy as required by McClain’s Code, § 1733.” 

[2] As stated by this court in the case of Bunker v. Harding, 174 
Pac. 749: 

“Error is never presumed by this court. It must always be affirma- 
tively shown by the record, and, where this is not done, the judgment must 
be affirmed.” 
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[3] Under plaintiff in error’s theory of the case,'the judgment of the 
court would be correct, and under his theory it was not entitled to intro- 
duce this evidence. 

For the reasons stated, the judgment of the court is affirmed. 


Pitchford, V. C. J., and Kane, Johnson, Elting, and Nicholson, JJ,, 


concur. 


SCHEID v. STORCH et At. 
(Supreme Court of Pennsylvania. Jan. 3, 1922.) 
115 Atlantic Reporter, 841. 


INSURED LD AN EQUITABLE ASSIGNMENT. 


Where each two partners took out life insurance policies payable 
to the other, and. upon dissolution of the partnership, the policy under 
which plaintiff was beneficiary was delivered to defendant, plaintiff’s for- 
mer partner, by plaintiff's bookkeeper under general instructions to turn 
all papers belonging to defendant over to him, such delivery constituted an 
equitable assignment of the policy. and was as effective as if a formal 
assignment had been made. 


(For other cases. see Insurance, Dec. Dig. § 214.) 


I UISSUKED LD'AN OF POLICY BY BENEFICIARY TO 


2. INSURANCE — FAILURE TO SUBSTITUTE BENEFICIARY 
HELD NOT TO DEPRIVE EQUITABLE ASSIGNEE OF 
RIGHTS UNDER LIFE POLICY. 

Where partners took out life insurance policies payable to each other, 
and after dissolution of the partnership the beneficiary under one policy 
made an equitable assignment thereof by delivering it to his former par- 
tner, the latter’s failure to substitute another beneficiary held not to de- 
prive him or his estate of the interest in the policy acquired by the equita- 
ble assignment. 

(For other cases,, see Insurance. Dec. Dig. § 219.) 


4. INSURANCE—PAYING MONEY INTO COURT HELD WAIVER 
BY INSURER OF CONDITIONS AS TO ASSIGNMENT OF 
POLICY. 

An insurance company may waive stipulations in the policy as to as- 
signment according to its terms and does so by paying the proceeds of the 
policy into court in a contest where the validity of the assignment of the 
policy is involved. 

(For other cases, see Insurance, Dec. Dig. § 207[2].) 


5. INSURANCE— WILL OF ASSIGNEE OF LIFE POLICY HELD 
INADMISSIBLE TO SHOW ASSIGNMENT. 


In a suit involving the right to proceeds of a life insurance policy as 
between the beneficiary under the policy and insured. who was his former 
partner, to whom the beneficiary had assigned the policy by delivery, the 
will of such assignee leaving out the beneficiary, who was his first cousin, 
was inadmissible to show that testator intended that the policy should be 
paid to him. 


(For other cases, see Insurance, Dec. Dig. § 651[1].) 
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Appeal from Court of Common Pleas, Philadelphia County; Thomas 
D. Finletter, Judge. 

Separate suits by Franklin C. Scheid and by Sallie M. Storch and 
others, executors of Frederick W. Storch. deceased, against the New 
York Life Insurance Company. An interpleader was granted and an is- 
sue framed with Franklin C. Scheid as plaintiff, and Storch’s executors 
as defendants. Judgment for defendants, and plaintiff appeals. Affirmed. 


Argued before Moschzisker, C. J., and lrazer, Walling, Simpson. 
Kephart, Sadler, and Schaffer, JJ. 


Victor Frey and Augustus Trask Ashton, both of Philadelphia. for 
appellant. 
G. Von Phul Jones, of Philadelphia, for appellees. 


SCHAFFER, J. Franklin C. Scheid, appellant, and Frederick W. Storch 
were partners. In the year 1910 policies of life insurance were taken out 
on the life of each, payable to the other; the beneficiary being designated 
as “partner of insured”’ During the continuance of the firm premiums 
were paid out of partnership funds. On its dissolution, each partner con- 
tinued to pay the premiums on his respective policy. The partnership was 
dissolved in 1915, and on the death of Storch in December, 1919, the pol- 
icy here in question, taken out in the New York Life Insurance Company, 
was found in his possession, with Scheid named as_ beneficiary. 

Suits were begun against the insurance company by Scheid, and also 
by the executors of Storch, to recover on the policy; the company peti- 
tioned for an interpleader, which was granted, and an issue was framed 
with Scheid plaintiff and Storch’s executors defendants; a verdict was 
found for defendants, and judgment being entered thereon, plaintiff ap- 
pealed. 

Subsequent to the .dissolution of the partnership, the policy in suit 
was found in a safe belonging to Scheid, and his bookkeeper, acting under 
general instructions to turn all papers belonging to Storch over to him, 
delivered the policy accordingly. Shortly after this Scheid met Storch 
and the latter said to the former, “Did you get your policy?” Storch 
replied, “Yes; you do with your policy what you please; [’ll do with my 
policy what I please.” Scheid himself testified to this declaration, and 
apparently acquiesced in the statement made by his former partner. 
Scheid also declared, when asked, subsequent to the death of Storch, 
what became of the policies after the dissolution of the partnership, that 
each of the partners had taken his policy as part of ‘the partnership dis- 
solution. 

{[1, 2] The delivery of the policy by Scheid to Storch constituted an 
equitable assignment—Scheid’s intention, at the time of the delivery, be- 
ing to transfer his beneficial interest to Storch—and was just as effective 
as if a formal assignment had been made. Hani v. Germania Life In- 
surance Co., 197 Pa. 276, 279, 47 Atl. 200, 80 Am. St. Rep. 819; Bonistalli 
v. Bonistalli, 269 Pa. 8, 12, 112 Atl. 7. Had Scheid thought he was en- 
titled to the proceeds of the policy it is inconceivable that he would not 
have kept it, and his turning it over to Storch was manifestly with the 
purpose and intention to vest in the latter whatever interest he had in it. 
Storch, after receiving the policy, considered it his, as is apparent from 
the fact that he listed it among his assets to banks, from whom he was 
obtaining loans, in one instance indicating that his wife was beneficiary 
in it. and by the further fact.that he paid the premiums on it after the 
dissolution of the partnership. Since it clearly appeared that the policy 
was taken out for partnership purposes, when that purpose was served, 
Scheid recognized, by delivering it to Storch, that he had no claim under 
the policy; as between them the circumstance that Storch neglected to 
substitute another beneficiary is, under the facts here appearing, of no 
consequence, and his neglect to do so did not deprive him or his estate of 
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the interest in the policy acquired by Schend’s equitable assignment. nor 
# the circumstance that Storch substituted the name of his wife in place 
of Scheid’s, in a policy in another company, at all controlling. It was the 
act of Scheid, in turning over the policy to Storch, with the attending cir- 
cumstances, which gave the latter title to it. 

[3] The list prepared by Storch of his insurance policies, with the 
policy in suit shown among them, was properly received in evidence as a 
declaration by him of his ownership. Declarations as to ownership by a 
person in possession of personal property are admissible to show title to 
the property in the declarant. 16 Cyc. 1173; 22 Corpus Juris. 276; Duf- 
fey v. Presbyterian Congregation of Bellefonte, 48 Pa. 46, 51. 

[4] The case in hand is readily distinguishable from Haberfeld v. 
Mayer, 256 Pa. 151, 100 Atl. 587, in which a partner had obtained insur- 
ance for the benefit of a copartner, and the partnership was dissolved, but 
the beneficiary in the policy not changed. There was no evidence in that 
case of any act or declaration on the part of the beneficiary. which showed 
either an assignment of his interest in the policy or a recognition by him 
that it had ceased; nor are the cases where insurance companies have set 
up as a defense the failure to properly assign the policy according to its 
terms, apposite to that under consideration. An insurance company can 
waive such stipulation in a policy, and in this case did so by paying the 
money into court. 

[5] Storch and Scheid were first cousins, and, predicated upon this 
fact, appellant attempted to offer in evidence the will of Storch, for the 
purpose of showing that other relatives of his, further removed by blood. 
had been the recipients of gifts, the decedent thus indicating that Scheid 
was left out because the testator intended the policy of insurance should 
be paid to him. The offer of the will was properly rejected for the rea- 
son that nothing could be predicated upon it in this controversy, as no one 
could know what was in the testator’s mind at the time he executed it 
save as it affirmatively speaks his purposes. 

The case was for the jury and was submitted for their determination 
by the learned trial judge in a clear, concise, and impartial charge. 

All the assignments of error are overruled, and the judgment is af- 
firmed. 


SOUTHERN STATES LIFE INS; CO. v. HODGES. (No. 10812.) 
(Supreme Court of South Carolina. Jan. 25, 1922.) 
110 Southeastern Reporter 406. 


1. INSURANCE—AGENT’S CONTRACT HELD NOT SUPER- 
SEDED BY SUBSEQUENT CONTRACT MAKING CHANGE 
IN SCHEDULE OF COMMISSIONS. 


Contract whereby insurance company employed agent, providing for 
termination of agent’s right to commission on renewals on termination of 
agency, and also for termination of contract by either party on 30 days’ 
notice, was not superseded by subsequent contract making a change in the 
schedule of commissions without reference to termination of contract and 
right to renewals thereon. . 


(For other cases, see Insurance, Dec. Dig. § 79.) 
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2. INSURANCE—COMPANY COULD TERMINATE AGENCY 
WITHOUT NOTICE PROVIDED FOR BY CONTRACT ON 
AGENT’S FAILURE TO DEVOTE TIME TO BUSINESS. 


Where insurance company’s contract with agent provided for termi- 
nation of agency on 30 days notice by either party, the company could 
terminate the agency without waiting for the 30 days, on agent’s failure to 
devote his time to the insurance business. 


(For other cases, see Insurance, Dec. Dig. § 79.) 


3. INSURANCE—COMPANY COULD PUT OTHER AGENTS IN 
TERRITORY DESCRIBED IN AGENCY CONTRACT NOT 
PROVIDING FOR EXCLUSIVE AGENCY. 

Where insurance company's contfact with agent did not provide for 
an exclusive agency in the stipulated territory, the company had the right 
to put other agents in such territory. 


(For other cases, see Insurance, Dec. Dig. § 85.) 


Appeal from Richland County Court; M. S. Whaley, Judge. 
Action by the Southern States Life Insurance Company against P. A. 
Hodges. Judgment for plaintitf, and defendant appeals. Affirmed. 


D. W. Robinson, of Columbia, for appellant. 
Melton & Belser, of Columbia, for respondent. 


Fraser, J. This is an action on a promissory note given by the de- 
fendant to the plaintiff for money borrowed. The defendant admitted the 
execution of the note, but set up damages for a fraudulent breach of con- 
tract of agency. 

The following appears in the case: 

“In the trial of the case, the plaintiff offered evidence of the note and 
the amount thereon. Defendant offered testimony in the support of the 
allegations of his further answer, defense, and counterclaim, 

“A contract was offered in evidence, bearing date December 8, 1917, 
to take effect January 1, 1918, by which the defendant was made the agent 
and given permission to operate as agent in the counties of Lexington, 
Richland, Fairfield, Chesterfield, Marlboro, and Kershaw. A schedule of 
commissions on first year premiums and on subagents’ business, together 
with a schedule with commissions on renewal premiums on insurance 
written up to nine years, is set out in the contract. 

“The contract also provides, among other things: ‘Should the special 
agent [and in the contract the defendant is called the special agent] ever 
voluntarily or involuntarily leave the services of the company, his interest 
in and claim to all commissions, renewals, or otherwise shall instantly 
terminate.’ There is also a provision in the contract for terminating the 
agency for various causes, and the following provision for termination: 
‘Or by either party hereto upon thirty days’ written notice.’ 

“There was also offered in evidencee, memorandum of agreement, Ex- 
hibit F, dated January 1, 1919, which is as follows: 


““Exbibit F. 


“*P, A. Hodges. 


“*Memorandum of Agreement. 


In consideration of the issuance by the Southern States Life In- 
surance Company of policies on the 10 and 15 payment life plans and 10 and 
15 year endowment plans on the nonparticipating basis, the undersigned 
agent is hereby authorized to solicit applications for same in accordance 
with the company’s regulations ,and the company agrees to pay the agent 
the following first year and renewal commissions, in accordance with the 


eee 
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table and commisions hereunder, on all business written on said plans as 
soon as policies are delivered and paid for in accordance with the terms 
of the contract now in force between the company and the agent, which 
rates of commission are hereby accepted by the agent: 


sce 


Table of Commissions, 
Form of Policy. First Year’s Schedule. 
D 
Nonpar. 15 Pay. Life 
10 Pay. Life 


FOP CWB RIES edits acu incss aA Sowaden ened 20 20 


Form of Policy. Renl. Com. Schedule. 
€ 
Nonpar. 15 Pay. Li 5 for 5 Yrs. 5 for 9 Yrs. 
- 10 Pay. Life . im at re 


- 10 Yr. End 


“*Schedule B applies on all business paid for in any period of 12 
months from date up to $100,000, Schedule D on all business paid for 
between $100,000 and $200,000, and Schedule F on all business paid for 
over $200,000. Schedule C applies on all business paid for in any period 
of twelve months from date up to $100,000, and Schedule G will be appli- 
cable on all business if in excess of $100,000. 

“*The agent on entering any increased schedule of commissions shall 
be paid the difference between such higher schedule and the amount he has 
already received on all business, previously paid for during said twelve 
months. 

“*As witness the hands of the undersigned this Ist day of January, 
1919, 

“*The Southern States Life Insurance Co,, 
“*Wilmer L. Moore, President. 
“*Frank Orme, Secretary. 
“*Aacepted by P. A. Hodges, Agent.’” 


The 30 days’ notice was given by plaintiff. The jury found the full 
amount claimed by the plaintiff, and from the judgment entered upon this 
verdict the defendant appealed on six exceptions, but consolidates them 
in argument. 

[{1, 2] I. The first allegation of error is that the trial judge erred 
in charging the jury that there was no evidence of fraud. There was no 
error in this. The record shows that there were two contracts. The 
first contract provides that either party could terminate the contract on 30 
days’ notice, and that at the termination of the contract the right to re- 
newals should cease. ‘The second contract merely refers to a change in 
commission, and does not purport to supersede the first contract; on the 
contrary, it provides: 

“On all business written on said plans as soon as policies are delivered 
and paid for in accordance with the terms of the contract now in force 
between the company and the agent.” 

This second contract not only does not abrogate the first contract; 
it confirms it, except as to those matters referred to therein. As a matter 
of law the plaintiff had the right to terminate the agency at pleasure with- 
out waiting for the 30 days. 

Appellant complains that he was misled by the fact that the plaintiff 
urged a strenuous campaign for insurance, because of the benefits to be 
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derived from renewal commissions. The contract was that a termination 
of the contract terminated the interest of the agent in renewal commis- 
sions. There is no statement, or any reasonable inference in the case, that 
this provision was waived. 

[3] It is further said that the plaintiff put other agents in defendant’s 
territory. There is no provision for an exclusive agency. When another 
agent was put in Columbia, the plaintiff, although not bound to do so, was 
courteous enough to ask permission, and it was granted. 

There was evidence, and not denied, that the defendant was not giving 
his time to the business, and, when complaint was made as to neglect of 
the company’s business, the defendant replied: 

“T hope ‘by that time that it will be my pleasure to be in position to 
commence again actively, in the insurance business.” 

Again: 

“T hope to be in position at that time to sell insurance.” 

Again: 

“T had intended to write insurance for you and still hope to do so 
during certain portions of this year.” ; 

There was no evidence of fraud, and no evidence of a violation of any 
legal rights. 

[4] II. The next allegation of error is that his honor the trial judge 
charged the jury that, even, if the plaintiff did invade the defendant's ter- 
ritory, yet, if they found that the defendant acquiesced in it, they might 
find this acquiescence was a waiver. 

This was not a charge on the facts, and this assignment of error can- 
not be sustained. 

{[5] III. The measure of damages need not be considered. There was 
no evidence of any damage. 

IV. The last assignment of error refers to the second contract and 
has already been considered. 


The judgment is affirmed. 
Gary, C. J., and Cothran, J., concur, 


WILLIAMSON v. MODERN WOODMEN OF AMERICA. (No. 6657.) 
(Court of Civil Appeals of Texas. San Antonio. Jan. 11, 1922. Rehear- 
ing Denied Feb. 15. 1922.) 

237 Southwestern Reporter, 339. 


1. INSURANCE — DIVORCE DEPRIVES WIFE OF RIGHTS AS 
’' BENEFICIARY. 

A divorce deprives a wife of all benefits as a beneficiary under her 
former husband’s benefit certificate; the divorce being equivalent to a 
civil death, making her a stranger. 

(For other cases, see Insurance, Dec. Dig. § 793.) 


3. INSURANCE—DIVORCED WIFE CANNOT RECOVER AS DE- 
PENDENT OF INSURED UNDER CERTIFICATE ISSUED TO 
HER AS HIS WIFE. 

\ divorced wife, to whom, while still married, a benefit certificate 
had been issued as insured’s wife. could not recover thereunder as his 
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afhanced wife and dependent on him for support, in the absence of a 
change of designation as provided in the by-laws. 


(For other cases, see Insurance, Dec. Dig. § 793.) 


4. INSURANCE—BENEFIT SOCIETY PAYING AMOUNT OF CER- 
TIFICATE TO INSURED’S DIVORCED WIFE CANNOT 
AVOID LIABILITY TO HIS HEIRS. 


A fraternal beneficiary society, which paid the amount of a certificate 
to insured’s divorced wife, with full knowledge of his heirs’ claim, can- 
not defeat recovery by the latter on the ground of such payment, since 
it might have protected itself by filing suit, impleading all the parties and 
paying the fund into court for distribution under its orders. 


(For other cases, see Insurance. Dec. Dig. § 798.) 


Appeal from District Court, Bexar County; Robert W. B. Terrell, 
Judge. 

Action by C. Williamson against the Modern Woodmen of America. 
Judgment for defendant, and plaintiff appeals. Reversed and rendered. 


Ingrum, Smith & Gulley, of San Antonio, for appellant. 
Taylor & Hale. of Waco, for appellee. 


MERCHANTS’ LIFE INS. CO. v. GRISWOLD. (No. 236-3422.) 
(Commission of Appeals of Texas, Section B. Feb. 1, 1922.) 
237 Southwestern Reporter, 232. 


INSURANCE — AGENCY HELD TERMINATED BY CHANGE IN 
CHARTER AND FORM OF INSURANCE; “QUIT DOING 
BUSINESS.” 


Where one was employed as agent by an assessment company, re- 
ceiving as compensation a certain percentage of the first year’s assess- 
ments, his contract, being applicable only to that kind of business, was 
terminated where the company made a voluntary changé in its charter and 
ceased to write assessment insurance and became an old-line company, 
under a provision in the agency contract that if, for any reason. the com- 
pany “deem it advisable to quit business in Texas during the life of this 
contract, then from the time the association is no longer authorized to do 
business in Texas the contract shall be void so far as any future business 
is concerned, but as to all the rights and liabilities existing at the time of 
the said cessation of business the contract shall remain in full force;” 
for, when the company amended its charter changing the character of 
insurance it was authorized to write from that of assessment to that of 
level premium, it “quit doing business” within the meaning of the contract, 
although it continued in force its old certificates written under the assess- 
ment plan, and although it continued doing business in the state under its 
new charter powers. 


(For other cases, see Insurance, Dec. Dig. § 102.) 


_ Appeal from Court of Civil Appeals of Third Supreme Judicial Dis- 
trict. 
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Action by S. M. Griswold against the Merchants’ Life Insurance Com- 
pany. From a judgment of the Court of Civil Appeals (212 S. W. 807) 
affirming a judgment for plaintiff, defendant appeals. Judgment of Court 
of Civil Appeals reversed, and that of district court reformed. 


Locke & Locke, of Dallas, for appellant. 


S. J. T. Smith, Alva Bryan. and J. N. Gallagher, all of Waco, for ap- 
pellee. 


KIMBALL v. NEW YORK LIFE INS. CO. (No. 352.) 
(Supreme Court of Vermont. Chittenden. Feb. 13, 1922.) 
116 Atlantic Reporter, 119. 


2. INSURANCE — COMPANY CAN WAIVE PROVISION THAT 
ata OF NOTE PREVENTS REINSTATEMENT 
OF POLICY. 


A provision in a note for a portion of the premium executed after a 
life insurance policy had lapsed that if the note was not paid it should not 
be effective to reinstate the policy is one for the benefit of the insurance 
a rc, could be waived by it, notwithstanding the provisions of 
G. L.. $575. 


(For other cases, see Insurance. Dec. Dig. § 365[2].) 


3. INSURANCE — EVIDENCE HELD TO WARRANT INFER- 
ENCE OF WAIVER OF PROVISION AGAINST REINSTATE- 
MENT. 

In an action on a life insurance policy, evidence that, notwithstanding 
the failure of insured to pay a note for the premium given after the pol- 
icy had lapsed, the company had treated in its records the policy as having 
been continued in force to the end of the period covered by the premium 
note, held to warrant the inference by the jury that the company had 
waived the provision of the note that in the event of its nonpayment it 
should not be effective to reinstate the policy. 


(For other cases, see Insurance, Dec. Dig. § 665[8].) 


INSURANCE — “WAIVER” IS VOLUNTARY RELINQUISH- 
MENT OF KNOWN RIGHT. 

A “waiver” is the voluntary relinquishment of some known right, 
benefit, or advantage, which, except for such waiver, the party would 
otherwise enjoy, so that unless an insurance company is shown to have 
full knowledge of all the material facts that established its right to con- 
sider the policy lapsed, it cannot be held to have waived the right. 

(For other cases, see Insurance, Dec. Dig. § 377[1].) 

(For other definitions, see Words and Phrases, First and Second 
Series, Waiver.) 

5. INSURANCE—LANGUAGE OF POLICY CONSTRUED AGAINST 

INSURER. 

The language of the policy being that of the insurance company, all 
the conditions and provisions therein favorable to the company are to be 
strictly construed against it. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 
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6. INSURANCE—ENTIRE POLICY IS TO BE CONSTRUED TO- 
GETHER. 


The entire insurance policy is to be construed together for the pur- 
pose of giving force and effect to each clause. 


(For other cases, see Insurance, Dec. Dig. § 146[1].) 


7. INSURANCE—ATTAINED AGE IN COMPUTING SURRENDER 

VALUE IS RATED-UP AGE. 

Where a life insurance policy, issued at a rated-up age 17 years in 
excess of the actual age of insured, provided that the premiums, loans, 
and surrender value are on the basis of the rated up age, the premiums 
mentioned were not limited to those paid before the policv lapsed, and 
the surrender values included the right to continued insurance, so that 
the provision that the continued insurance was to be computed on the 
basis of the age attained by insured required its computation on the rated- 
up age, and not the actual age. 


(For other cases, see Insurance, Dec. Dig. § 367[3].) 


8. INSURANCE—PARTIES HELD TO HAVE CONSTRUED SUR- 

RENDER VALUE AS BASED ON RATED-UP AGE. 

Where a life insurance company indorsed on a policy which had lapsed 
a statement that the insurance was continued in force as paid-up insurance 
for a stated length of time, which was computed upon the rated-up age, 
and not the actual age of the insured, and the insured received the policy 
and made no objection to the indorsement, the parties have construed the 
policy as authorizing the computation on that basis. 

(For other cases, see Insurance, Dec. Dig. § 367[3].) 


Powers and Miles, JJ., dissenting. 


Exceptions from Chittenden County Court; Fred M. Butler, Judge. 

General and special assumpsit bv Frank H. Kimball against the New 
York Life Insurance Company to recover on a life insurance policy. Ver- 
dict and judgment for the plaintiff, and defendant excepts. Judgment re- 
versed, and cause remanded. 


See, also, 94 Vt. 100, 108 Atl. 921. 


Argued before Watson, C. J., and Powers, Taylor, Miles, and Slack, 


Charles H. Darling and Edmund C. Mower, both of Burlington, for 
plaintiff. 

Theo. E. Hopkins, of Burlington, and Richard Hartshorne, of New 
York City, for defendant. 


Stack, J. On February 5, 1908, defendant, issued to one Charles *B. 
Kimball an ordinary life insurance policy on his life, payable to the plain- 
tiff if he survived the insured. The premiums were payable semiannually 
on February 5 and August 5. The insured died January 13, 1916; and the 
main question is whether the policy was in force at that time. The policy 
provides that the payment of a premium shall not keep the policy in force 
beyond the date when the next premium is payable. The premium due 
August 5, 1912, was not paid. The rights of the parties, therefore, de- 
pend upon what occurred subsequent to that date. The policy provides 
that if default be made in the payment of any premium after the policy 
has been in force 3 full years, the owner may within 3 months thereafter, 
but not later, elect (a) to accept the cash surrender value of the policy, 
or (b) have insurance for the face amount of the policy, plus any out- 
standing dividend additions and less any indebtedness to the company 
thereon continued in force from the date of default for such time as is 
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therein provided, etc., or (c) have paid-up nonparticipating insurance paya- 
ble at the same time and on the same condition as the policy. It further 
provides that if the insured does not, within 3 months from default, sur- 
render the policy to the company at the heme office for its cash surrender 
value, as provided in option (a), or for paid-up insurance as provided 
in option (c), the insurance to which he is entitled will be continued as 
provided in option (b), for such term as the ‘cash surrender value of the 
policy will purchase at a net single premium at the attained age of the 
insured according to the American Table of Mortality, with interest at 
the rate of 3 per centum per annum. The cash surrender value of a pol- 
icy is made up of the reserve on such policy and on any dividend addi- 
tions thereto, at the date of default, computed according to the American 
Tables of Mortality, with interest at the rate of 3 per centum per annum, 
less the amount of any indebtedness to the company, and less a surrender 
charge, depending in amount upon the length of time the policy had been 
in force at time of default. 

About the time the August 5, 1912, premium was defaulted, steps 
were taken by the insured and the defendant to reinstate his policy, and 
to that end he executed and delivered to the defendant .a promissory note, 
referred to as the “blue note,” for $19, and at the same time delivered to 
the defendant $9.62 in cash. The purpose of this transaction is stated 
in the note as follows: ‘ 

“This note together with Nine and-6/100 Dollars in Cash deposited 
with said Company not as payment of premium either in whole or in part. 
but upon the following special agreement: First,—That the above num- 
bered policy has lapsed for the nonpayment of premium due on 8/5/12 
and application is being made for its reinstatement; That evidence of in- 
surability satisfactory to the Company and payment of all defaulted pre- 
miums with interest are conditions precedent to reinstatement which can- 
not be waived; That if, however, the Company find the evidence of in- 
surability satisfactory, then, although the policy shall not be reinstated 
until the full payment required for reinstatement is made (1) the insur- 
ance called for by the policy shall be in force from the date of such find- 
ings until midnight of the due date of the note; and (2) if this note is 
paid on or before the date it becomes due, such payment, together with 
said cash, will then be accepted by said Company as payment of said pre- 
muim with interest, and thereupon and thereby said policy and all bene- 
fits thereunder shall be reinstated; but (3) if this note is not paid on or 
before the date it becomes due, it shall thereupon automatically cease to 
be a claim against the maker and said Company shall retain said cash as 
part compensation for the rights and privileges hereby granted, and 
thereafter all rights under said policy shall be the same as if said cash 
had not been paid nor said application for reinstatement made.” 

This note fell due November 5, 1912, and was not paid. The insured 
also owed defendant $64, which defendant loaned him on the policy in 
November, 1910, and some interest thereon. This being the status of 
the policy. and the insured having failed to elect to accept its cash sur- 
render value or to take paid-up insurance, the defendant, on or about 
August 4, 1913, foreclosed the policy which it then held as security for 
the $64 loan, and ascertained, or attempted to ascertain, the amount of 
extended insurance to which insured was entitled, and the time it would 
continue in force, and indorsed on the margin of the policy the follow- 
ing: 

“On account of default in the payment of the August 5, 1912, pre- 
mium and loan interest this policy is continued for the reduced amount of 
$1,479 for the term of 3 years 274 days from August 5, 1912, to May 6, 
1916” 

—and returned the policy to the insured. He retained it until the time 
of his death. 

On the trial below plaintiff offered proof of the policy, of the indorse- 
ment thereon, and of the death of the insured, and rested. None of these 
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facts were controverted by defendant, but it claimed, and its evidence 
tended to show, that the term of extended insurance shown by the indorse-, 
ment was erroneous, due to a mistake in the computation. 

[1] At the close of the evidence defendant moved for a verdict on 
the grounds: (a) That the undisputed evidence showed that the policy 
expired before the death of insured; (b) that there was no evidence that 
defendant had waived payment of premiums or the blue note; and (c) 
that there was no evidence that the insured or the plaintiff had relied on 
the incorrect indorsement of extended insurance to their damage. The 
motion was overruled, and defendant had an exception. In disposing of 
this motion the evidence must be considered in the light most favorable 
to plaintiff. Fitzsimmons v. Richardson et, al., 86 Vt. 229, 84 Atl. 811. 
He claims that the evidence made a case for the jury on the questions of 
mistake, waiver by defendant of its technical rights under the policy, and 
estoppel. The defendant’s evidence tended to show that the computation 
which was the basis for the indorsement on the policy was made by clerks 
in one of the divisions of its actuarial department from. data furnished by 
another division of the same department; that this data erroneously in- 
cluded the regular’ Cividend for 1913 and an extra dividend for the same 
year, the two amo nting to $15.95, and that the insured was given the 
benefit of this amount in the computation; that had these dividends not 
been included in the computation, the term of extended insurance would 
have expired July 13, 1915; that insured was not entitled to the benefit 
of these dividends because his policy lapsed August 5, 1912; that the mis- 
take in the data furnished for the computation was made by the person 
who prepared the same in copying the recerd and setting each year’s div- 
idend back one year; in other words, the 1910 dividend was marked as a 
1909 dividend, the 1911 dividend was marked as a 1910 dividend, etc., with 
the result that the 1913 regular dividend and extra were marked as 1912 
dividends; that insured’s policy was not entitled to participate in dividends 
until 1910, and was not entitled to an extra dividend until it had been in 
force 5 full years. 


This evidence shows conclusively that it is only by including the 1913 
dividends in computing the continued insurance that the term can be ex- 
tended to the time of insured’s death; unless in this computation the net 
premium at insured’s actual age at time of default, instead of the. pre- 
mium at his rated-up age, is used. This question is considered later. It 
appears with equal force that the insured was not entitled as a matter of 
right, at the time of default, to the benefit of these dividends. But 
whether they were included in the computation by mistake or because de- 
fendant waived its technical rights is not so clear. After the insured 
defaulted the August 5, 1912, premium, steps were taken, as we have seen, 
to reinstate his policy. The blue note and cash, together equal in amount 
to the semiannual premium, were, delivered to the company under an 
agreement that if the insured furnished satisfactory evidence of: insura- 
bility and paid the note when due, his policy and all benefits thereunder 
should be reinstated. Satisfactory evidence of insurability was furnished, 
but the note was not paid, and, by the terms thereof, the rights of the 
insured under the policy then stood the same as though the cash had not 
been paid nor the application for reinstatement made. 

[2, 3] This provision as to payment was, however, for the benefit of 
the defendant, and could be waived by it, so far as the insured was con- 
cerned, notwithstanding. the provisions of G. L. 5575. If waived, and the 
policy treated as in force to February 5, 1913, the policy should be credited 
with the 1913 dividends, and the extended insurance should be computed 
accordingly. We think there was some evidence of waiver, at least evi- 
dence from which such waiver might fairly be inferred. Mr. Moore, 
superintendent of the division of policy briefs, was called as a witness by 
defendant, and testified that defendant keeps a history card of each policy 
issued by it, which shows the history of such policy from the date of the 
application until the policy is finally disposed of, and that the entries ap- 


23-———-Vol. LIX. 





350 Insurance Law Journal, Vol. 59. { Apr., 1922. 


pearing on the history card of this policy, subsequent to the date of the 
policy, were made under his supervision. It appears from these entries 
that the extended insurance on this policy was for $1,479, continued in 
force 3 years and 100 days from February 5, 1913. This would continue 
the insurance to May 16, 1916, 10 days beyond the time of expiration stated 
in the indorsement, and for the same amount there specified. Defendant 
says Moore’s testimony shows this entry was “only a memoranda of the 
first extension,” but it is the only memoranda, or entry, of any extension 
appearing on the card, where the history of this policy was kept. Mr. 
Frobisher, superintendent of the renewing division, a witness called by de- 
fendant, testified on cross-examination that this policy lapsed for non-pay- 
ment of the August 5, 1912, premium, that September 7, 1912, the insured 
made application for reinstatement, and that the policy was reinstated, 
but did not know how long it continued in force. So, too, waiver might 
fairly be inferred from the indorsement unexplained, and whether the 
proffered explanation was satisfactory was a question of fact. We are 
not unmindful of the fact that there are circumstances tending to dis- 
credit the entry on the history card, but, on the other hand, that entry 
tends to discredit defendant's claim of mistake. 

[4] We agree with defendant that a waiver is the voluntary relin- 
quishment of some known right, benefit or advantage which, except for 
such waiver, the party would otherwise enjoy, and that, unless one is 
shown to have full knowledge of all the material facts that establish his 
right, he cannot be held to have waived it. The defendant is presumed 
to have known the contents of the blue note, as well as its rights under 
it, and it appears from its own evidence that it knew it was not paid. 
Knowing these facts, did it waive its right under that note and treat the 
policy as in force to February 5, 1913? This was a question for the jury. 

Because the insured was a substandard risk the policy issued is on the 
rated-up age plan. It provides: 

“The premiums, Loans and Surrender Values of this Policy are on 
the basis of the rated-up age of 43 yedrs, which is 17 years in excess of 
the age stated by the insured. If the age of the insured has been mis- 
stated, the amount payable hereunder shall be such as the premium paid 
would have purchased at the correct age rated-up 17 years.” 

As already seen, the term of extended insurance is such as the cash- 
surrendef value of the policy will purchase at a net single premium at the 
attained age of the insured, etc. 

Plaintiff claims that the term “attained age” means actual age, and 
not rated-up age, and that the extended insurance was continued for such 
term as a net single premium at insured’s actual age at time of default 
would purchase, instead of the term a like premium at his rated-up age 
would purchase. If this is so, the policy was unquestionably in force at 
the time of insured’s death. 

[5-7] We cannot, however, accede to this view. The language of the 
policy being that of defendant, all the conditions and provisions favorable 
to defendant are to be strictly construed against it, but the entire contract 
is to be construed together for the purpose of giving force and effect to 
each clause. Duran v. Insurance Co., 63 Vt. 437, 22 Atl. 530, 13 L. R. A. 
637, 25 Am. St. Rep. 773. And when so construed plaintiff's position is 
untenable. In the first place, one of the things enumerated in the rated- 
up age provision as being affected thereby is premiums. “The premiums, 
Loans and Surrender Values * * * are on the basis of the rated-up 
age,” etc. Neither by express terms of the policy nor by implication are 
the premiums there mentioned limited to those paid before the policy 
lapsed. The term includes, and applies, to all premiums. Furthermore, 
the right to continued insurance is one of the “surrender values” of the 
policy enumerated in the rated-up age clause. When the policy lapsed 
the insured had certain vested rights.thereunder. He had the right to have 
the net cash the policy had earned, or a certain amount of paid-up insur- 
ance payable at his death, or the policy for its face, plus certain earnings. 
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and less any indebtedness to the company, continued for such time as the 
cash he was entitled to would purchase at a net single premium. Each 
of these is equally a thing of value to be given in exchange for the sur- 
rendered or defaulted policy. Moreover, that extended insurance is con- 
sidered a surrender value under the terms of the policy is shown by the 
table of loan and surrender values made part of the policy, and which, so 
far as material, is as follows: 


Table of Loans and Surrender Values 
The figures in the following table are computed in accordance with 
the above provisions and upori the assumptions that premiums have been 
paid in full for the number of years stated below, that there is no in- 


debtedness on the policy, and that there are no outstanding dividend ad- 
ditions. 


After policy Column 1 Column 2 Column 3 
has been in Cash surren- Paid-up Life $( amt ) Insur- 
force. der value. insurance. ance continued 
Loan value. for 
Years. Months. Days 

$68 $131 4 0 0 

* 177 5 3 0 

126 236 6 9 0 


See New York Life Inss. Co. v. Van Meter’s Adm’r, 137 Ky. 4, 121 
S. W. 438, 136 Am. St. Rep. 282; Drury’s Adm’x v. New York Life 
Ins. Co., 115 Ky. 681, 74 S. W. 663, 61 L. R. A. 714, 103 Am. St. Rep. 
351, and Federal Life Ins. Co. v. Kemp et al.. 257 Fed. 265, 168 C. C. A. 
349, where extended insurance is held to be a surrender value. 


Extended insurance being a surrender value, it is manifestly covered 
by the rated-up age provision and therefore must be computed on the 
basis of the rated-up age attained by the insured at the time of the de- 
fault. 

It would seem that any other construction would do violence to the 
plain meaning of the policy, when all its provisions touching this subject 
are considered together. 


[8] This construction is in accord with the practical construction given 
these provisions by the parties. In the Table of Loans and Surrender 
Values aforementioned the term of continued insurance for each of 22 
years is computed on the basis of the net single premium at the rated-up 
age of the insured at the time of default, and the same basis was used in 
computing the term specified in the indorsement on the policy, and neither 
the plaintiff nor the insured ever made the claim now urged until the 
question was raised in this court. Thus for more than 12 years they 
treated the language of the policy as meaning what we think it means. 
namely, that the term “attained age,” in view of the presence of the rated- 
up provision, means the rated-up age attained, and not the actual age at- 
tained. 

{9, 10] The plaintiff also invokes the doctrine of estoppel. We held 
in 94 Vt. 100, 108 Atl. 921. that the indorsement on the policy was in ef- 
fect only an admission, and it must be so treated in considering this ques- 
tion. If for no other reason, plaintiff cannot »revail on, estoppel because, 
except for parts of a letter written by him to defendant August 10, 1916, 
which were improperly admitted in evidence, subject to defendant’s ex- 
ception, because purely self-serving declaration uncalled for by anything 
defendant had written or done, the case is. barren of evidence to show that 
either plaintiff or the insuerd was induced by said indorsement to act or 
refrain from action—an essential element of estoppel in pais. Vermont 
Acci. Ins. Co. v. Fletcher, 87 Vt. 394, 89 Atl. 480; Royce v. Carpenter, 80 
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Vt. 37, 66 Atl. 888; Pond 'v. Pond’s Estate, 79 Vt. 352, 65 Atl. 97,8 L. R. 
A. (N. S.) 212; Bigelow on Estop. 437. Undoubtedly such fact may be 
proved by circumstantial evidence or may by inferred where the citcum- 
stances are stich that an inference may fairly be drawn, but it would be 
going far afield to indulge such an inference from ‘what appears in this 
case. It was error to submit this question to the jury. 

{11] Mr. Brown, head of the dividends division of defendants ac- 
tuarial department, was called by defendant, and, after testifying in chief 
that the policy in question was not entitled to an extra dividend in 1912, 
and, according to the record, was not entitled to the 1913 dividends be- 
eause the premiums had not been paid to February 5, 1913, was asked on 
cross-examination what would be the situation of a 1908 policy that lapsed 
before January, 1913, if reinstated, in respect to the 5-year dividend de- 
clared in 1913, and subject to defendant’s exception that, even if this policy 
was reinstated in August, 1912, by the terms of reinstatement and the blue 
note it lapsed in November, 1912, and was a nonpafticipating policy, and 
was permitted to testify in substance that if the policy had been properly 
reinstated it would be entitled to the 1913 extra dividend. In view of the 
claim of waiver and the evidence of Frobisher that the policy was rein- 
stated and the tendency of the entry on the history cafd to show that de- 
fendant treated the policy as in force to February 5, 1913, this cross-ex- 
amination was proper. 

The next exception is to a similar answer, which answer for the rea- 
son above stated was proper. - 

[12] Mr: Wilson, superintendent of the general division of the ac- 
tuarial department, was called by defendant and testified at length con- 
cerning the history of this policy and the method of computing extended 
insurance, and testified that the claimed mistake was the result of a com- 
putation based on erroneous data. On cross-examination he was permitted 
to testify that the term of extended insurance, excluding the loan in the 
computation, would be 6 years and 88 days from August 5, 1912. This was 
objected to on the ground that it was immaterial, irrelevant and incom- 
petent, not because it was improper cross-examination. If proper cross- 
examination, a question not raised, it was competent even though it might 
have been incompetent if offered in chief. The witness ‘having testified 
an expert on the subject of extended insurance, this was a proper hel 
of testing his knowledge of that subject, a right the cross-examiner was 
entitled to. 

{13] The cross-examination of the witness Looser, now complained 
of, if incompetent. was harmless. Its only tendency was to show that 
the $9.62 deposited with defendant at the time the blue note was given kept 
the policy in force to November 5, 1912. It is not claimed that this would 
entitle the insured to the benefit of the 1913 dividends, and the undisputed 
evidence showed that, unless those dividends were used in computing the 
extended insurance, the term would expire before the time of insured’s 
death, even though continued in force from November 5, 1912, instead of 
August 5, 1912. . 

[14] Defendant offered to show by Mr. Kane, a clerk in the actuarial 
department, that he had never known of any other error similar to the one 
here claimed being made by the defendant. The evidence was excluded, 
and defendant had an exception. It is now claimed that the evidence was 
admissible as showing the effectiveness of the precaution used by the com- 
pany to avoid error and therefore is rebuttal of any evidence of estoppel. 
We cannot indorse this line of reasoning. It is not apparent how a person 
who by erroneous representations has induced another to act to his injury 
can escape liability by showing that he never made similar erroneous rep- 
resentations to. any one else. The evidence was clearly incompetent. 

[15] Other exceptions saved are not briefed, and therefore are not 
considered. 

Judgment reversed, and cause remanded. 
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Powers, J. (dissenting). I cannot agree that the defendant had a 
right to use the rated-up age in computing the term of the extended 
insurance. 

That the plaintiff did not question the method or accuracy of this 
computation, either below or on the original argument in this court, is, 
under our holdings, of no importance. The judgment below was for the 
plaintiff, and, if-there is any legal ground on which that judgment can be 
affirmed, it will be whether that ground is urged by counsel or not. Simp- 
son v. Central Vermont Ry. Co., 95 Vt. —, 115 Atl; 299, and cases cited. 

Before I take up the terms of this policy, I wish to make brief ref- 
erence to the rules of construction applicable to such contracts. All agree 
that they are to be construed against the company. Just how far this rule 
carries in a given case will be indicated by a reference to the decisions. 
Chief Justice Rugg, in Koshland y. Columbia Ins. Co., 237 Mass. 467, 130 
N. E. 41, says that— 

“When for any reason there is ambiguity in the terms.employed in 
the policy, every doubt is to be resolved against the insurer and in favor 
of the insured.” 

In Goodwin v. Provident Savings Life Assurance Association, 97 Iowa, 
226, 66 N. W. 1W, 32 L. R.A. 473, 59 Am. St. Rep. 411, it was said that— 


“When the words used may, without violence, be given two inter- 
pretations, that which will sustain the claim and cover the loss should be 
adopted.” 

This statement is quoted with manifest approval in Kendrick v. Life 
Insurance Co., 124 N. C. 315, 32 S. E. 728, 70 Am. St. Rep. 592, and other 
cases. 

Our own cases are in accord with these holdings, and furnish an 
adequate guide to a correct determination of the questions before us. In 
Wilson v. Commercial Assurance Co., 90 Vt. 105, 96 Atl. 540, this court 
called attention to the growing tendency toward treating insurance con- 
tracts as being in a class by themselves, and we referred to some of the 
considerations which had contributed to this result—using rather mild 
language, I submit, compared with that previously used in some of our 
own cases andthose in other jurisdictions. I do not refer to this case be- 
cause I deem it necessary to apply here any special rules of construction. 
On the contrary, I insist that the application of the ordinary rules of 
vonstruction leads to the result I have reached, and I appeal to special 
rules only in case I fail otherwise to justify my conclusions. 

In Stanyan v. Security Mutual Life Ins. Co., 91 Vt. 83, 99 Alt. 417, 
L. R. A. 1917C; 350, in speaking of life insurance contracts, we said: 


“Language is to be interpreted in the sense intended by the parties, 
and the meaning and application of phrases and sentences is to be ‘as 
understood by them, though the instrument be susceptible of a different 
interpretation. In ascertaining such meaning, consideration is to be given 
to the character and subject-matter of the statement and the end to be 
accomplished by it. Equivocation and uncertainty, whether in the signifi- 
cance of the terms used or the form and construction of sentences, are 
to be resolved in favor of the insured and against the company.” 

With this rule in mind, let us examine the policy before us. The 
clause directly in question reads as follows: 

“The term for which said insurance will be continueed * * * will” 
be such as said cash surrender value will purchase as a net single pre- 
mium at the attained age of the insured.” 

My first claim is that this language is too plain and unambiguous to 
require or admit of construction. It speaks in unmisakable terms. The 
words “the attained age” of the insured. “Attain” means to reach, 
to arrive at: Webster’s New Intern. Dict. 149. So the “attained age of 
the insured” is the age at which he has arrived; the age he has reached; 
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his actual age. This seems too plain to be denied; and I assume that if 
this clause stood alone, unaffected by other provisions of the policy, its 
meaning would be admitted to be what I have stated. And I confidently 
assert that the language used is so specific and unequivocal that its mean- 
ing cannot be affected or controlled by anything elsewhere said in the con- 
tract. Suppose the clause had read “the actual age of the insured.’ Would 
any one claim that the meaning could be construed to be his “rated-up” 
age? I admit, of course, that.the policy must be construed as a whole; 
that the meaning of one part may be affected by another; and that the 
instrument must be taken “by its four corners” when examined to de- 
termine its meaning. When this is done, what do we find? 

On the first page of the policy, in the margin, in blanks prepared for 
that purpose, appear the words, “Age, 26;” and, “Rated-up age, 43.” 
Apparently, then, two different ages are involved in the contract—one 
being 17 years greater than the other. Again, in the body of the policy 
on that page, the following appears: = 

“Age. The premiums, loans and surrender values of this policy are 
on the basis of the rated-up age of 43 years, which is 17 years in excess 
of the age stated by the insured. If the age of the insured has been mis- 
stated, the amount payable hereunder. shall be such as the premium paid 
would have purchasd at the correct age rated-up by 17 years.” 


In both clauses of this paragraph the distinction between the real age 
and the rated-up age is carefully made. Except in the clause in question 
the matter of age is not elsewhere mentioned in the policy. So wherever 
else the policy refers to the matter—three times in all—‘age” and “rated- 
up age” are shown and treated as different things; and when anything 
different than the true age is meant, the term “rated-up age” is used. 
But in the clause in question the term used is “attained age” of the in- 
sured. Now, if this company, whose contracts, as everybody knows, are 
drawn by its own high-salaried experts, had intended this clause to mean 
the “attdined age of the insured rated-up by 17 years,” why did not it 
say so, just as it did in the last clause of the paragraph quoted above? 
‘To my mind the answer is very simple: The company used the term “at- 
tained age’ for the very purpose of showing that it was the actual age, 
and not the rated-up age, that was to control the term, within the clause 
in question. 

I agree that extended insurance is technically a surrender value, and 
but for the use of such a positive term as “attained age” the clause might 
have to be construed according to the views of the majority. But a com- 
putation of the extended insurance involves several factors, one of which 
is a determination of the cash surrender value. In finding this factor, the 
rated-up age is properly used, and thereby it is cut down in amount, and 
the advantage to the insured under his option is correspondingly decreased. 
I have no doubt the policy might have been so drawn as to justify the use 
of the rated-up age again in determining another factor of the qomputa- 
tion, thereby further reducing the benefit of the insured’s option, but from 
the language used it seems more reasonable that, having used it once, the 
company designedly used the term “attained age” for the very purpose of 
showing that it was not to be used again in that computation. 

The majority calls attention to the fact that the rated-up age applies 
to premiums, and this is said to mean all premiums, both those paid before 
the forfeiture and those which came after, and so the cash surrender 
value is a premium included. Well, suppose this is so; I have already ad- 
mitted that in ascertaining the amount of the cash-surrender value the 
rated-up age was properly used. The argument cuts no figure beyond 
this, for the next step in the computation is one affecting not premiums, 
but age. 

In Hoffman v. Z£tna, etc., Ins. Co., 32 N. Y. 413, 88 Am, Dec. 337, the 
Court of Appeals said that— 
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“It is a rule of law, as well as of ethics, that where the language of 
a promisor may be understood in more senses than one, it is to be inter- 
preted in the sense in which he had reason to suppose it was understood 
by the promisee.” 


We said much the same thing in the Stanyan Case, above cited; and 
it is settled by repeated decisions of this court that a contract means just 
what the promisee had a right to understand it to mean and did under- 
stand it to mean. Pocket v. Almon, 90 Vt. 10, 96 Atl. 421, and cases cited. 
The language here, then, is to be construed in that sense in which the 
insured would reasonably apprehend the company would understand it. 
Ff it reasonably indicated to the insured that the actual age was to be 
taken in fixing the term, the company cannot now say otherwise. I sub- 
mit that the insured would reasonably understand that this clause meant 
exactly what it said. 

Remember all the time that, in order to justify my position, I am not 
required to prove it. I* stand upon the plain words of the clause in ques- 
tion. Before these can be modified or controlled, it must be shown that 
they mean something else. The burden of proof, so to speak, is on the 
majority, to prove their construction, not by a preponderance of evidence, 
but beyond a reasonable doubt. For if there is a reasonable doubt about 
what the clause means,-as Mr. Chief Justice Rugg says above, that doubt 
must be resolved in favor of the insured. If the meaning of the terms 
used is left uncertain, as we said in the Stanyan Case, that uncertainty 
must be resolved in favor of the insured. 


But the majority says that the parties have, by their practical con- 
struction, determined the meaning of this clause to be what the company . 
is now contending for, and that this is so because the tabulation on the 
second page of the policy makes the. extended insurance a surrender value, 
and the various terms of extended insurance therein specified are com- 
puted on the basis of the rated-up age; and these were adopted and as- 
sented to by the insured, because he accepted and,retained the policy and 
never questioned them. 

My answer to this argument is this: The insured did not by his 
silence indorse the figures or the method by which they were arrived at, 
for the simple reason that he did not and could not know anything about 
the accuracy of either. So far as conveying any information to him, by 
which he could check up the process of computation or verify its results, 
is concerned, this table might just as well have been printed in Chinese 
characters. He was entirely at the mefcy of the company. The process 
by which the results were reached was highly intricate and technical.- A 
solution of the mathematical problem involved required various tables, a 
multitude of which are exhibits in the case, and mean nothing to one 
unskilled in their use; tables that would not be accessible to the insured, 
unless he aplied to some insurance company for them. It also involved an 
examination of the records of the company, with computations based 
thereon to determine the amount of dividends belonging to the policy; all 
of which would be meaningless to any one who was not an expert in such 
matters. Then when he had gathered all the data before him, the chances 
of making the computation and getting a correct result were enormously 
against him, unless he was highly trained in the business. That I have 
not exaggerated his difficulties is apparent when I point to the fact that 
the company itself, with its corps of experts, with all the data before them, 
have made and presented no less than three different computations of this 
extended insurance. I protest that one should not be held bound when he 
could not by any possibility know what he was consenting to. Mofeover, 
the rule invoked by the majority applies only when the meaning of the 
contract is in doubt (White v. Amsden, 67 Vt. 1, 30 Atl. 972), and it is 
not every act of a party indicative of an understanding of the contract in 
accord with the claim of the other party that will be given the effect of 
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a practical construction (McLean v. Windham Light & Power Co., 85 
Vt. 167, 81 Atl. 613). It must evidence a reasonable construction (Gillett 
v. Teel, 272 Ill. 106, 111 N. E. 722); it must be an act performed with 
knowledge (Kane v. Schuylkill Fire Ins. Co., 199 Pa. 205, 48 Atl. 989), 
and must relate to thé very provision of the contract in question (Id.). 
What has this insured ever done to indicate his understanding of the clause 
in question? Nothing. He paid his premiums for a time, and complied 
with various requirements of the policy. Thus far he treated the contract 
as valid and binding. But not a single act of his has the slightest relation 
to the clause in question, and therefore has not the slightest evidential 
value as to his undestanding of its meaning. 

I would affirm the judgment on the ground that the policy was in 
force when the insured deceased. 

Miles, J., concurs in this dissent. 
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COLUMBIAN INS. CO. OF INDIANA v. MODERN LAUNDRY, Inc. 
(No. 5838.) 


‘(United States Circuit Court of Appeals, Eighth Circuit. December 21, 
1921.) 


277. Federal Reporter, 355. 


1. INSURANCE -— FALSE STATEMENT OF LOSS HELD “AT- 
TEMPT” TO DEFRAUD INSURER UNDER FIRE’ POLICY. 
Where a fire poi:cy provided that it should be void “if the insured has 

made any attempt to defraud the company, either before or after the 
loss,” service by insured of a verified false statement and excessive over- 
valuation of loss after a fire constituted an attempt to defraud, notwith- 
standing the insurer had knowledge of the actual amount of the loss and 
that no actual fraud was consummated; an “attempt” being an endeavor 
to do an act, carried beyond mere preparation, but short of execution. 


(For other cases, see Insurance, Dec. Dig. § 553[1].) 


(For other definitions, see Words and Phrases, First and Second 
Series, Attempt.) 


2. INSURANCE—INTENT TO DECEIVE INSURER IMPLIED BY 
WILLFUL FALSE STATEMENT IN PROOF OF LOSS. 
Where insured knowingly and willfully makes a false statement as to 
a material fact in its proof of loss, or in its testimony regarding the value 
of the property insured, or the loss thereto by fire, the intention to deceive 
insurer is necessarily implied as the natural consequence of such act, 
under a policy void if the insured attempts to defraud the insurer. 


(For other cases, see Insurance, Dec. Dig. § 553{1].) 


In Error to the District Court of the United States for the District 
of Minnesota; Page Morris, Judge. 


Action by the Modern Laundry, Incorporated, against the Columhian 
Insurance Company of Indiana. Judgment for plaintiff, and defend- 


ant brings error. Reversed and remanded, with directions to grant a 
new trial. 


Nathan H. Chase, of Minneapolis, Minn., for plaintiff in error. 


Le Roy Bowen, of Minneapolis, Minn. (M. H. Boutelle and A. H. 
David, both of Minneapolis, Minn., on the brief), for defendant in er- 
ror. 


we Sanborn and Stone, Circuit Judges, and Trieber, District 
udge. 


SANBORN, C. J. The plaintiff in error questions the correctness of a 
portion of the charge of the court to the jury in a trial of an action by 
the plaintiff, Modern Laundry, Incorporated, against the Columbian In- 
surance Company of Indiana. a corporation. to recover $10,000 en a pol- 
icy of insurance against fire for that amount issued to the plaintiff by the 
defendant on December 16. 1919. The property insured consisted of 
motors, belts, pulleys, and shafting, tables. chairs, typewriters, staticnery, 
books of account, soaps, cleaning compounds, tools, and implements, and 
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other articles customarily used in the conduct of a laundry. On January 
29, 1920, a fire occurred, which destroyed a part and injured other parts 
of the articles insured. On March 23, 1920, the president and secretary 
of the, laundry ,;company made oath to the correctness and truth of sche- 
dules of the value of the articles insured, and of the loss and damage on 
account of the fire thereto, and served these schedules and their affidavit 
to the correctness thereof upon the insurance cempany as a preliminary 
proof of loss. This verified notice of loss stated the value of the articles 
insured at the time of the fire to have been $20,131.20, and the damage 
and loss by the fire thereto to have been $12,100. Upon this verified no- 
tice the plaintiff demanded the payment by the insurance company of $10,- 
000. The company refused to pay this amount. Thereupon the laundry 
company sued upon the policy; the insurance company in its answer denied 
that the property insured was of any such value as that stated in the 
verified statement of loss, denied that there had been any such loss or 
damage thereto caused by the fire as was stated therein, alleged that the 
policy of insurance provided that it should be void if the insured should 
make any attempt to defraud the insurer either before or after the loss, 
and that the laundry company, after the fire, had made such an attempt. 
in that it had knowingly and willfully greatly overavalued the property 
insured, and the amount cf the loss and damage in its sworn notice of 
loss. These issues were tried to a jury, which found the loss to the 
laundry company, plus the interest on the amount of that loss from June 
3, 1920, to December 6, 1920, to have been $7,210, while the laundry com- 
pany's verified notice made that loss $12,100. 

There was substantial evidence at the trial that the defendant in 
error, in its verified notice of the value of the insured property and 
of the loss and damage, knowingly and willfully greatly overvalued 
that property, and greatly overstated the damage and loss thereto from 
the fire, although there was also evidence to the contrary. Evidence was 
introduced at the trial that before the verified statement was made the 
insurance company had sent men to the scene of the fire from time to 
time, and that they had been through a portion, but not all, of the laun- 
dry building, and that the adjuster of the insurance company had _ been 
through the entire building and had examined every piece of machinery. 

In this state of the proof the court charged the jury that if they 
believed from the evidence that the laundry company, by its officers 
in the verified statement of loss, knowingly and intentionally made oath 
to substantial overvaluations of the insured property, or to substantial 
overstatements of the amount of the less or damage by the fire, with in- 
tent to deceive the insurance company, that would constitute an attempt 
to defraud the company, and they should return a verdict for the defend- 
ant, unless they further found from the evidence that, before the verified 
notice was served on the insurance company, the latter had investigated 
and learned the actual value cf and the real loss and damage to the in- 
sured property, or had had full opportunity so to do, so that the verified 
statement could not deceive it, but that in case they should find that, be- 
fore the verified notice was delivered to the insurer, it had investigated 
and learned the true value of the property and the actual amount of the 
loss and damage to it from the fire, or had had full opportunity so to do, 
so that the verified notice could not deceive it, the facts that the laun- 
dry company, in that notice had, by its officers, with intent to deceive 
and defraud the insurance company, knowingly and_ willfully falsely 
sworn that substantial overvaluations of the property were the actual 
values. thereof, and that greatly excessive statements of the loss and 
damage to the property from the fire were the actual loss and damage, 
did not constitute an attempt to defraud or any defense to this action 
under the contract in the policy that “the policy shall be void if the 
insured has made any attempt to defraud the company either before 
or after the loss.” e 
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To this charge the insurance company excepted, and it insists that 
it was erroneous, because the service of the verified intentionally false 
statement of overvaluation and of the excessive amount of the loss and 
damage as clearly constituted, under the terms of this contract just 
quoted, an attempt to defraud, if it did not and could not deceive the in- 
surance company, as if it could have dene so and had done so, and that 
it as clearly constituted an attempt to defraud if that attempt failed to 
defraud, as it would have done if it had succeeded. 

Counsel for the assured met this contention with this argument: 
Proof of the avoidance of an insurance policy, under a contract therein 
that it shall be void if the instired attempts to defraud the insurance com- 
pany, cotsists‘of the same indispensable elements as does proof of the 
avoidance of a policy under a contract that if shall be void if the insured 
is guilty of fraud or false swearing in his proof of loss or other evi- 
dence relating to the value of the insured property, or the loss of or dam- 
age thereto by the fire; proof of the deceit of the insurer and substantial 
injury to it by the fraud or false swearing is indispensable to an avoid- 
ance of the policy, under the contract that it shall be void for such fraud 
or false swearing, and the impossibility of such deceit is fatal to the at- 
tempt to avoid such a policy for fraud and false swearing; therefore the 
impessibility of the deceit of the insurer in this case by the knowingly 
and intentionally false overvaluations of the insured property, and the 
knowingly false statements of greatly excessive loss and damage by the 
fire, was fatal to the defense that this policy was avoided in this case by 
the laundry company’s attempt to defraud the insurer. 

To sustain this argument and its conclusions counsel for the assured 
have cited some authorities which fairly support them. Shaw v. Seot- 
tish Commercial Insurance Co. (C. C.) 1 Fed. 761, 763; Rohrbach v. 
Etna Ins. Co., 62 N. Y. 613; Farmers’ Mutual Fire Ins. Co. v. Gar- 
gett et al., 42 Mich. 289, 3 N. W. 954; German Ins. Co. v. Luckett, 12 
Tex. Civ. App. 139, 34 S. W. 173—although the three cases last cited 
rest on the fact that the agent of the insurer knew the facts misrepre- 
sented when he took the policy. They have also cited many authorities 
which do not directly rule the questions of law here presented, but 
which they claim tend to sustain their argument. On the other hand, 
counsel for the insurer have cited authorities which directly sustain 
a conclusion diametrically opposite to that which counsel for the as- 
sured deduce from their argument, and other authorities which do not 
directly rule the questions here under consideration. but which they claim 
tend to sustain the position they take. The authorities thus cited are too 
numerous to review in detail. The opinions of the courts to which coun- 
sel have referred and the briefs of counsel have been read, and these and 
the arguments at the hearing have received deliberate consideration, with 
the result that the more persuasive reasons and the weight of authority 
in the opinion of the court sustain, and it has reached, these conclusions ; 

[1] The provision of the policy “that the policy shall be void if the 
insured has made any attempt to defraud the company, either before or 
after the loss” was a plain, unambiguous contract, binding upon each of 
the parties to it. That agreement was net that if the insured, before or 
after the loss. made any attempt to defraud the company, except in in- 
stances in which such an attempt could not and did not deceive the in- 
surer, and except in instances in which such attempt was unsuccessful, 
the policy should be void. No such exception is expressed or indicated by 
the clear and comprehensive terms of the agreement, or by the situation 
or circumstances of the parties when they made it. In such a state of 
the facts courts may not lawfully conceive and ingraft upon the contract 
such exceptions. The fact that the parties did not set them out in their 
written contract is conclusive that their minds never met upon them and 
they never intended to make them. 


Proof of the avoidance of a policy, under a contract that it shall 
be void if the insured attempts to defraud the insurer, does not con- 
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consist of the same indispensable elements as does proof of its avoid- 
ance under a contract that the pelicy shall be void if the insured is 
guilty of fraud or false swearing in its proof of loss or other testimony 
as to the value or damage or loss to the insured property. 

Neither the deceit of the insurer rior the possibility of such deceit 
by the attempt to defraud is indispensable to plenary proof of avoid- 
ance of a policy by such an attempt under the contract here under 
consideration. An attemt is “an endeavor to do an act carried beyond 
mere preparation, but * * * short of execution.” People v. Moran, 
123 N. Y. 254, 25 N. E. 412, 10 L. R. A. 109, 2 Am. St. Rep. 732. 
And an attempt to defraud is not necessarily a fraud. The attempt may 
fail, and then the fraud is not perpetrated; it never exists, and the real 
object and purpose of the contract here under consideration was to pro- 
tect the insurer against such futile attempts. Deceit and injury to the 
person deceived thereby are in some cases indispensable to proof of ac- 
tionable fraud, but neither of them is indispnsable to proof of an attempt . 
to defraud. Claflin v. Commonwealth Ins. Co., 110 U.S. 81, 83, 84, 3 
Sup. Ct. 507, 28 L. Ed. 76; Follett v. Standard Fire Ins. Co., 77 N. H. 
457, 92 Atl. 956, 957; Sleeper v. New Hampshire Ins. Co., 56 N. H. 401, 
407, 408; Dolloff v. Phoenix Ins. Co., 82 Me. 267, 19 Atl. 396, 17 Am. St. 
Rep. 482; Oskosh Packing & Prov. Co. v. Mercantile Ins. Co. of Mobile 
(C. C.) 31 Fed. 200, 206; Virginia Fire & Marine Ins. Co. v. Vaughan, 
~ Va. 832, 14 S. E. 754; Vaughan & Co. v. Virginia Fire & Marine Ins. 

102 Va. 541, 46 S. E. 692. 

“In Claflin v. Commonwealth Ins. Co., just cited, the contract was: 

“All fraud or attempt at fraud, by false swearing or otherwise. shall 
cause a forfeiture of all claims on this company under this policy.” 

The insurance company, pursuant to a provision of the policy, re- 
quired the insured to submit to an examination under oath. In that 
examination he testified falsely as to the manner in which he paid his 
vendor for the insured property which he purchased. He did this without 
any intention to deceive or defraud the insurance company, for the pur- 
pose of making his testimony consistent with a statement he had made to 
R. G. Dun & Co. in order.to enable him to obtain credit. The Supreme 
Court, in delivering the opinion in the case, said, among other things: 

“A false answer as to any matter of fact material to the inquiry, 
knowingly and willfully made. with intent to deceive the insurer, would 
be fraudulent. If it accomplished its result, it would be a fraud effected; 
if it failed, it would be a fraud attempted. * * * No one can be per- 
mitted to say, in respect to his own statements upon a material: matter, 
that he did not expect to be believed; and if they are knowingly false, 
and willfully made, the fact that they are material is proof of an at- 
tempted fraud, because their materiality, in the eye of the law. consists 
in their tendency to influence the conduct of the party who has an inter- 
est in them, and to whom they are addressed. * * * ” 110 U. S. 95, 
3 Sup. Ct. 515, 28 L. Ed. 76. 

It is further declared speaking of the contract of avoidance of the 
policy: 

“By that contract the companies were entitled to know from him all 
the circumstances of his purchase of the property insured, including the 
amount of the price paid and in what manner payment was made; and 
false statements, willfully made under oath. intended to conceal the truth 
on these points, constituted an attempted fraud by false swearing which 
was a, breach of the conditions of the policy, and constituted a bar to the 
recovery of the insurance.” 110 U. S. 97, 3 Sup. Ct. 516, 28 L. Ed. 76. 

In Follett v .Standard: Fire Ins. Co., 77 N. H. 457, 92 Atl. 956, the 
Supreme Court of New Hampshire held that “false swearing to a state- 
ment of loss furnished to the insurer was plainly an attempt to defraud; 
it was an act done in part execution of what, if carried to a successful 
issue, would be a completed fraud,” and that false swearing by the in- 
sured to an overaluation at the trial, when the insurer presumably was 
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informed of the truth and could not be deceived by the false oath, was an 
“attempt to defraud the company * * * after the loss.” 


In Virginia Fire Ins. Co. v. Vaughan, 88 Va. 832, 14 S. E. 754, the 
actual loss was $2,000, and the policy only $1,500; but the Supreme, Court 
of Virginia held that willfully false statements of a greater loss than the 
actual: loss constituted an attempt to defraud, which avoided the policy, 
although they could not have deceived the insurance company to its 
injury. 

In view of the conclusions at which we have arrived, there is no 
logical way of escape from the result that the court below was in error 
in charging the jury that, if the insurer knew the actual value of the 
insured property, and the amount of the loss and damage thereto by the 
fire, or had had full opportunity to know it, so that it could not be de- 
ceived by the verified overvaluations and statements of excessive amounts 
of loss made by the insured, the service of that notice did not constitute 
an attempt ‘to defraud, although it contained knowingly and willfully 
false excessive statements of the value of the property and of the loss 
and damage caused by the fire. 


[2] As this case must be tried again, attention is called to the rule 
that, where the insured knowingly and willfully makes a false statement 
of or regarding a material fact in its proof of loss, or in its testimony 
regarding the value of the property insured, or the loss or damage thereto 
by fire, the intention to deceive the insurer is necessarily implied as the 
natural consequence of such act. Claflin v. Commonwealth Insurance Co., 
110 U. S. 81, 95, 3 Sup. Ct. 507, 28 L. Ed. 76; Fidelity & Casualty Co. v. 
Bank of Timmonsville, 139 Fed. 101, 103, 71 C. C. A. 299; Mutual Life 
Ins. Co. v. Hurni Packing Co., 260 Fed. 641, 646, 171 C. C. A. 405. 


Let the judgment below be reversed, and let this case be remanded to 
the court below, with directions to grant a new trial. 


MARIS v. H. CRUMMEY, Inc. (Civ. 3998.) 


(District Court of Appeal, First District, Division 1, California. Dec. 
8, 1921. Rehearing Denied Jan. 7, 1922. Hearing Denied 
by Supreme Court Feb. 6, 1922.) 


204 Pacific Reporter 259. 


5. INSURANCE—PROOFS OF LOSS HELD ADMISSIBLE IN AC- 
TION BY INSURER FOR DESTRUCTION OF PROPERTY 
BY FIRE. 

_ In action. againt owner of donkey engine causing fires in behalf ‘of 

insurers who had paid fire losses, proofs of loss made by the owners were 

admissible for the purpose of showing compliance with the terms of fire 
policies so as to entitle them to be paid and to entitle insurance compa- 
nies to pay the losses. 


(For other cases, see Insurance, Dec. Dig. § 606[1].) 


Appeal from Superior Court, City and County of San Francisco; 
John Hunt, Judge. 


_Action by William Maris against H. Crummey, Inc. Judgment for 
plaintiff, and defendant appeals. Affirmed. 
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Hearing denied by Supreme Court; Wilbur and Shurtleff, JJ., dis- 
senting. 


Randolph V. Whiting, of San Francisco, for appellant. 
Frank J. Fontees and Henry F. Boyen, both of San Francisco, for 
respondent. 


UNITED STATES FIRE INS, CO. v. DICKERSON ert at. 
(Supreme Court of Florida. Dec. 17, 1921.) 
90 Southern Reporter 613. 


(Syllabus by the Court.) 

3. INSURANCE—STATUTE PROVIDING FOR ATTORNEY’S 
FEES ON UNSUCCESSFUL: DEFENSE BY INSURANCE 
COMPANY VALID UNDER POLICE POWER. 

Section 4263, Revised General Statutes, which provides for the pay- 
ment of attorney’s fees to the plaintiff by an insurance company or asso- 
ciation which unsuccessfully defends an action upon a policy of insurance 
issued by it, is valid as an appropriate police regulation of a business af- 
fected with a public interest. 

(For other cases, see Insurance, Dec. Dig. § 675.) 


4. INSURANCE—STAITUTORY ATTORNEY’S FEES SHOULD BE 
DEMANDED IN DECLARATION. 


Attorney’s fee provided for by statute to be paid by insurance com- 
panies, corporations, or association which unsuccessfully defend actions 
upon policies of insurance issued by them should be demanded in the dec- 
laration, as if the action sought to enforce a penalty. 


(For other cases, see Insurance, Dec, Dig. § 629[1].) 


5. INSURANCE—EVIDENCE AS TO ATTORNEY’S FEES INAD- 
MISSIBLE WHERE NOT DEMANDED; ATTORNEY’S FEES 
MAY BE ALLOWED UPON AGREEMENT BETWEEN 
PARTIES. 

Where a declaration upon an insurance policy does not contain a 
clause demanding the payment to plaintiff of an attorney’s fee or alleging 
what sum is, under the circumstances, a reasonable attorney’s fee, evi- 
dence upon the subject is inadmissible, and judgment should not be en- 
tered therefor; but in such case, if the parties during the trial agree 
among themselves, either in writing or orally, upon a sum to be paid by 
the defendant as a reasonable attorney’s fee, in the event. of judgment 
for the plaintiff the judgment will not be reversed because it adjudges 
the payment of such attorney’s fee. 


(For other cases, see Insurance, Dec. Dig. § 675.) 


6. INSURANCE—-DESTROYED PROPERTY LOCATED IN BUILD- 
INGS NOT NAMED IN POLICY HELD NOT COVERED. 


In an action upon a fife insurance policy insuring against loss or 
damage to personal property by fire, where the policy contains a clause 
to the effect that the property described in the policy is to be covered by 
the insurance only while the property is located and contained in a certain 
building it is error to refuse to instruct the jury that it should not con- 
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sider the value of any property destfoyed and described in the policy 
which at the time of its destruction was located in a building other than 
the one named in the policy. 


(For other cases, see Insurance, Dec. Dig.: § 327.) 


8. INSURANCE—PLEA OF FALSE SWEARING IN PROOF OF 
LOSS HELD TO SUPPORT INSTRUCTIONS AS TO BURDEN 
OF PROOF. : 

Under a plea to a declaration upon a fire insurance policy, averring 
that the plaintiff was guilty of false swearing in the proof submitted by 
her of the property which she claimed was destroyed, it is not error to in- 
struct the jury that the plea set up an affirmative defense, and the burden 
was upon the defendant under it to show, not only that the plaintiff 
swore falsely, but that the oath was made for the purpose of deceiving 
and defrauding the defendant. ; 


(For other cases, see Insurance, Dec. Dig. § 646[9].) 


Whitfield, J., and Brown, C. J., dissenting in part. 






















Error to Circuit Court, Orange County; C. O. Andrews, Judge. 
Action by Mrs. T. D. Dickerson and another against the United States 


Fire Insurance Company. Judgment for plaintiffs, and defendant brings 
error. Affirmed. 











Knight, Thompson & Turner, of Tampa, and Davis & Giles, of Or- 
lando, for plaintiff in error. 


Dickinson & Dickinson, of Orlando, for defendants in error. 





HANSEN v. LEMARS MUT. INS. ASS’N. (No. 34375.) 
(Supreme Court of Towa: Feb. 14, 1922.) 
186 Northwestern Reporter 468. 












INSURANCE—NO RECOVERY FOR DAMAGE FROM SMOKE 

AND SOOT FROM OIL STOVE. 

Where the property of a holder of a fire insurance policy was in- 
jured by smoke and soot escaping from an oil stove, on account of the 
burners being turned too high, and the stove was extinguished by merely 
turning the burners down, there could be no recovery against the insurer; 
the fire being limitd to the stove itself 


(For other cases see Insurance, Dec. Dig. § 421.) 







Appeal from District Court, Sioux County; Wm. Hutchinson, Judge.’ 
Action upon a policy of fire insurance to recover thereunder damages 
caused by smoke and soot. At the close of plaintiff’s evidence there was 
a directed verdict for the defendant. The plaintiff appeals. Affirmed. 











C A. Plank, of Hawarden, for appellant. 


_ J.T. Keenan, of Le Mars, and Van Oosterhout & Kolyn, of Orange 
City, for appellee. 






_ Evans, J. The plaintiff was a holder of an insurance policy of the 
defendant company which covered his household goods. He averred in 
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his petition that he suffered a loss from fire to such household goods to the 
amount of $428 in that damages had been caused to his household goods 
by smoke and soot which escaped from his oil stove and filled his house 
to such an extent as to cause the damage complained of. The story of 
the fire in brief is that plaintiff arose at 5 o’clock in the morning and lit 
the burners of his oil stove in the kitchen for the purpose of heating a 
boiler full of water which had been set there on the night before. The 
ultimate purpose was to heat the water for use in the family washing to 
be done that morning. Having lit the burners with a match, the plaintiff 
went back to bed and fell asleep. One hour later he was awakened by 
the smoke and soot which filled his house. He immediately repaired to 
the kitchen and found that the flames from his burners extended nearly 
to the top of the boiler and were emitting in great quantities the smoke 
and soot complained of. He removed the cause of the smoke and soot by 
turning out the wicks in the burners. He testified, “I went over there 
and turned them out.’ The following statement by the trial court is a 
fair summary of the record: 


“There was no fire except that under the boiler, as he tells it. The 
only thing that was necessary to extinguish the fire was to turn down 
the burner. Tht burner was turned down, and the fire under the stove 
went out; smoke disappeared. There is no evidence here that there was 
any leak, that there was any fire in the pan, or that that tank had ig- 
nited. The only evidence here is that the burner that was started was 
turned up too high, or became overloaded, which caused more fife and 
flame than was reasonably and necessarily intended when it was lighted. 
It is a matter of common knowledge with those who use the oil stoves 
that they will smoke if they are not particularly watched and cared for, 
and I’ cannot see any theory upon which the plaintiff can recover in this 
case. There was no leaking oil; no ignition of the tank; nothing neces- 
sary to put it out but to turn down, the burner and it went out.’ 


Nothing is claimed for any damage done by flame or heat except as 
the same produced the smoke and soot. The defendant denied all lia- 
bility for the loss on the ground that there was no fire within the contem- 
plation of the policy. It is not essential to the plaintiff’s right of recov- 
ery that he should show that he had suffered loss by the actual burning of 
any part of his property, but it is essential that it should appear that the 
smoke and soot from which he suffered resulted from a “hostile” fire 
rather than from a “friendly” one. Ordinarily a fire in a stove or fur- 
nace and subject to control in such'‘place is a “friendly” fire, and damage 
for smoke and soot therefrom is not within the contemplation of an in- 
surance policy. The rule in such cases is stated in Wood on Insurance, 
§ 103, as follows: 

“Where fire is employed as an agent, either for the ordinary purpose 
of heating the building, for the purposes of manufacture, or as an instru- 
ment of art, the insurer is not liable for the consequences thereof, so long 
as the fire itself is confined within the limit of the agencies employed, as 
from the effects of smoke or heat evoled thereby or escaping therefrom 
from any cause, whether inentional or accidental. In order to bring such 
* consequences wihin the risk, there must be actual ignition outside of the 
agencies employed, not purposely caused by the insured, and these, as a 
consequence of such ignition, dehors the agencies.” 

In Cannon v, Phoenix Insurance Co., 110 Ga. 563, 35 S. E. 775, 78 
Am, St. Rep. 124; it is stated as follows: 


“It does not appear from the proofs of loss that there was any fire in 
or about the building, except in the stove where it was intended to be 
built. The fire did not spread from where it was built and intended to 
remain. It was, therefore, all the time during the alleged injury and 
damage to the goods, what is termed in the books as a ‘friendly’ and not 
a ‘hostile’ fire. It is true there is sound authority for the proposition that 
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an insured can recover loss occasioned by smoke, soot, etc., thrown out 
by a fire; but we think in these cases it will be found that such matter 
causing injury was the product of a ‘hostile’ fire. If a fire should break 
out from where it is inended to be and become a hostile element by ig- 
niting property, although it might not actually burn the property insured, 
yet if it caused injury thereto by smoke or heat, or other direct means, 
damages would be recoverable.’ 

The plaintiff relies upon the Wisconsin case of O’Connor v. Queen 
Insurance Co., 140 Wis. 388, 122 N. W. 1038, 25 L. R. A. (N. S.) 501, 
133 Am. St. Rep. 1081, 17 Ann. Cas, 1118, wherein recovery was ‘allowed. 
The fire in that case was described by the court as follows: 

“The heat was so intense as to char and injure furniture, and the 
great volumes of smoke and soot greatly injured the furnishings and 
personal property of the plaintiff. It does not appear from the evidence 
that there was any ignition outside the furnace, although the fire was so 
intense as to overheat the chimney and flues, and char furniture in the 
rooms. The evidence shows the chimney was so hot it seemed as though 
it was on fire, that the fire was burning fiercely in the furnace, around the 
mopboards was burned, and the mopboards blistered, the wall paper 
charred and burned, and the chimney cracked from the excessive heat. 
* * * This fire was extraordinary and unusual, unsuitable for the pur- 
pose intended, and in a measure uncontrollable, besides being inherently 
dangerous because of the wnsuitable material used.” 

Reliance is also had upon the case of Collins v. Delaware Insurance 
Co., 9 Pa. Super Ct. 576. The fire was described by the court as follows: 


“The plaintiff's goods were not burned but were damaged by smoke 
and soot; but it is well settled that a policy against ‘direct loss or damage 
by fire’ may oover loss other than by actual burning, such as by water 
used to extinguish the fire, and by smoke from the fire. If, however, the 
fire itself be not insured against, as it ordinaily is not when it is kept 
within the place that is fitted and intended for it, there is no liability for 
such consequences as the. escaping of smoke or gas. We cannot do bet- 
ter than to adopt the illustrations used in a well considered Massachu- 
setts case. If a stove should be cracked and spoiled by a fire kindled in 
it to warm the house, or if a fire in a fireplace should crack the mantel, 
or scorch valuable furniture left too near it, or injure property by its 
smoke which the chimney failed to carry off, or if a lamp should throw 
off soot or smoke in such quantities as to cause damage to property, in 
every such qase, it may be conceded, if the fire burned nothing but that 
which was intended to be burned for a useful purpose in connection with 
the occupation of the house, and if it did not pass beyond the limits as- 
signed to it, the insurance company would not be liable.” 


It appears also in that case that the fire had melted off a cap of the 
container and was bunmning from the inside thereof. 

From the foregoing it will be seen that close question may arise over 
the dividing line between a “hostile” and a “friendly” fire. In the case 
before us we think it cannot be said that the evidence was sufficient to 
justify a finding of a “hostile” fire within the contemplation of the policy. 
It was manifestly a case where the wick had been turnéd too high, from 
which cause smoke and soot was inevitable from the beginning, and which 
Was at all times subject to control by merely turning back the wick. The 
only burning or charring of any kind done by the flame was upon the 
wick. So far as appears, all the smoke and soot came from the wick. 

We feel compelled to hold, therefore, that the trial court property 
sustained the motion for a directed verdict. 

Affirmed. 

Stevens, C. J., and Arthur and Faville, JJ., concur. 


Vol. LIX. 
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BURROWS.v. FARMERS’ ALLIANCE INS. CO. (No. 23486.) 
(Supreme Court of Kansas. Feb. 11, 1922.) 
204 Pacific Reporter, 534. 


(Syllabus by the Court.) 

1. INSURANCE—INSURED COULD SUE ON FIRE POLICY FOR 
LOSS OF OTHERS FOR WHOSE BENEFIT POLICY WAS 
WRITTEN WITH KNOWLEDGE OF INSURED. 

Where an insurance company issues a policy of fire insurance on 
personal property. knowing that it covers not only the value of the in- 
sured’s interest therein, but also the value of the interest of other parties 
in the property, and a loss occurs, the insured may maintain an action 
on the policy to recover for his own loss and also for the loss of the gther 
parties for whose benefit the policy was written, notwithstanding neither 
they nor their interest were mentioned in the written application for in- 
surance nor in the insurance contract. 

(For other cases, see Insurance, Dec. Dig. § 624[1].) re 
2. INSURANCE — INSURED’S AGREEMENT TO ACCEPT ONE- 

THIRD OF AMOUNT DUE IN SETTLEMENT WHERE 

THERE WAS NO DEFENSE VOID FOR WANT OF CONSID- 

ERATION, 


Where personal property covered by insurance is totally destroyed" by 
fire, and there was no defense to the company’s liability for the full 
amount of the insurance, an agreement between the insurance company 
and the beneficiary that the latter should accept one-third of the amount 
due as full settlement for the company’s liability was without considera- 
tion, and not binding upon the insured. 


(For other cases, see Insurance. Dec. Dig. § 579.) 


s 


3. INSURANCE — AN ACTION ON FIRE POLICY SHOULD DFE- 
FINE RIGHTS OF PARTIES OTHER THAN PLAINTIFF IN 
THE CONTRACT AND LIMIT PLAINTIFF’S RECOVERY TO 
AMOUNT OF OWN LOSS. 


In an action to recover cn a policy of fire insurance. where the trial 
court has permitted the issues and the range of the evidence to be broad- 
ened far beyond the scope of the pleadings, so that the question arose 
whether there existed an interest of others than the plaintiff in the insur- 
ance contract which could and should be determined in the acticen, the 
rights of such other parties, if they existed. should be clearly defined in 
the instructions to the jury. and the jury should have been clearly in- 
structed that ¢he plaintiff could not recover in his own behalf a greater 
sum than the amount of his own loss. 


(For other cases, see Insurance, Dec. Dig. § 669[1].) 


4. INSURANCE—LOSS OF OTHERS THAN PLAINTIFF IN AC- 
TION ON POLICY COVERING INTERESTS OF SUCH 
OTHERS, INVOLVING ISSUE AS TO THE RIGHTS OF SUCH 
OTHERS, SHOULD BE ASCERTAINED AND ADJUDGED TO 
THEM. ; 

The owners of a growing crop of wheat made a contract with plain- 
tiff that he should have one-third of it upon condition that he harvest, 
stack, thresh. and sell the other two-thirds for their benefit. When the 
wheat was harvested and stacked, he was solicited by defendant's agent 
to insure it. He assented, explaining to the agent that he owned one-third 
of it, and told the agent of the interest of the other parties. The mini- 
mum insurance charge, $3, was the same whether the policy should cover 
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only the one-third interest of the plaintiff in the stacked wheat, $200, or 
whether it covered the full value of all parties, $600. So the policy was 
written for $600. A total loss occurred. Held that, under proper plead- 
ings (or on pleadings informally broadened), and upon sufficient proof 
of all the material issues, the plaintiff can maintain an action on the pol- 
icy for the benefit of all concerned, but the amount for which he can re- 
cover judgment in his own behalf is limited to the amount of his own 
loss, and, if a recovery is properly determined in behalf of the other part 
owners of the burned grain, that judgment for the amount of their loss’ 
should be separately ascertained and adjudged to them. 


(For other cases, see Insurance, Dec. Dig. § 672.) 


Johnston, C. J., and Burch and Dawson, JJ., dissenting. 


Appeal from District Court, Cherokee County. 

Action by S. G. Burrows against the Farmers’ Alliance Insurance 
Company. Judgment for plaintiff, and defendant appeals. Reversed and 
remanded. 


Allen & Allen, of Topeka, for appellant. 
C. A. McNeill and Leo Armstrong, both of Columbus for appellee. 


Dawson, J. The plaintiff recovered judgment against the defendant 
on an insurance policy covering four stacks of wheat. 

The wheat had been grown on land belonging to W. H. Smith and 
wife. These persons, desiring to go to California, made a contract with 
plaintiff that he should harvest, stack. thresh, and sell two-thirds of the 
crop for their benefit, and that he should have one-third of the crop for 
these services. After harvest plaintiff obtained from defendant a policy” 
of fire insurance covering the stacked grain. No mention of the two- 
thirds interest of the Smiths was made in the insurance contract. It was 
shown, however. by oral testimony, that plaintiff explained to the defend-’ 
ant’s local soliciting agent that he only owned one-third of the wheat, and 
that the Smiths had left it to him to decide whether their interest should 
be insured or not, and that the agent had told him that the minimum in-’ 
surance charge was $3, which would be sufficient to insure not only the 
value of plaintiff's interest in the wheat, $200, but also to insure the in- 
terest of the Smiths, $400, so the policy was written for $600. 

When the property burned, and the defendant’s adjuster learned that 
the plaintiff’s interest was only one-third, he told plaintiff that, since his 
interest in the property had not been truly and correctly stated in his* 
written application for insurance, he was not entitled to anything, and 
that he laid himself liable to criminal prosecution if he attempted to col- 
lect on the policy. However, the adjuster offered to settle in full for 
plaintiff's share of the loss, $200, and plaintiff agreed to accept this sum, ’ 
but, when the defendant’s check for the agreed amount was mailed to him, 
o returned it, and brought suit for the entire sum named in the policy, 
$600. 

Judgment was entered in plaintiff's favor, and defendant appeals. 

The first error assigned is based on the proposition that defendant did 
not deny its liability to plaintiff for his own loss, but that he has no right 
to recover anything for the loss of Smiths’ property. Defendant relies 
upon section 25 of the Civil Code (Gen. St. 1915, § 6915), which provides 
that every attion must be prosecuted in the name of the real party in 
interest. 

[1] A majority of this court disapprove this contention, and hold that,’ 
since the defendant’s agent was apprised of all the facts, and induced the 
plaintiff to enter into the contract of insurance for the benefit of all con- 
cerned, he can maintain the action for the benefit of the Smiths as well 
as himself. Civ. Code, § 27 (section 6917); Shellberg v. McMahon, 98 
Kan. 46, syl. 2, 157 Pac. 268. 
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[2], It is next urged that the settlement was binding, and that no fraud 
was established which vitiated that settlement. The jury made specific 
findings of fraud, which consisted of the statements of the adjuster nar- 
rated above, but these findings need hot be considered since there was no 
consideration for the settlement. Defendant had agreed 'o pay $600 if 
the wheat stacks were burned. When this happened there was a liability 
of $600, and there was no consideration for its diminution nor fer the 
agreement to accept $200 in satisfaction thereof. Therefore the settle- 
ment was not binding. 

The third error assigned relates to the admission of evidence touch- 
ing plaintiff's conversations with defendant’s agent who solicited the in- 
surance contract, but, as the particular testimony objected to is not in- 
dicated in the brief of counsel, it cannot be considered. 

[3, 4] More serious than any of the foregoing, however, are the de- 
fendant's objections to the instructions given to the jury. One of these 
reads : 

“(11) You are instructed that if, at the time of the making of the 
insurance policy herein sued upon, the defendant was informed and knew 
that the plaintiff was the owner of only one-third interest in the property 
covered by the insurance, and with that knowledge issued to him said 
policy, covering the whole of said property, and accepred the premium 
for the issuance of said policy, then, in that event, in case of a loss by 
fire, the plaintiff would be entitled to recover the whole of the insurance 
up to the full value of the property insured.” 

This instruction is incorrect. No matter what plaintiff told the in- 
surance solicitor touching the extent of his interest, or touching the ex- 
tent of the Smiths’ interest, public policy would not allow the plaintiff 
‘o recover for himself a greater sum than the value of his own interest. 
One difficulty with this entire case was the extent to which the issues 
were permitted to be enlarged beyond the scope of the pleadings. For 
instance, there was no allegation that “he action was brought for the bene- 
fit of the ‘Smiths as well as the plaintiff, no allegation that the policy as 
written was. a mistake, and that the interest of the Smiths was to have 
been insured as well as that of the plaintiff, no allegation of any contrac- 
tual obligation between plaintiff and the Smiths touching insurance or 
insurance proceeds, no allegation touching the Smiths’ proof of loss or of 
waiver of that proof, and ‘no allegation of plaintiff's agency for the 
Smiths, and yet evidence and circumstances from which most of these 
matters might be inferred were introduced; but, even so, and assuming 
that it was ‘he trial court's intention to permit the issues to be thus en- 
larged, yet there was ‘and is about this case so much silence about import- 
ant matters that should have been formally pleaded and proved, but which 
were not pleaded, and not proved with much precision, that it should have 
been made clear to the jury that plaintiff could not, in any event, recover 
for himself more than the amount of his own loss, and that, if the policy 
was mutually designed between the parties that its terms should cover 
also loss of the Smiths, a separate verdict for their loss should be re- 
turned. There must be a new trial, and it should proceed on the theory 
that plaintiff’s action is for his own loss, and for the loss of the Smiths, 
and, if the facts warrant a recovery for both plaintiff and the Smiths, the 
respective sums to be recovered by plaintiff personally and for the Smiths 
- should be found and adjudged separately. 

Reversed. and remanded for a new trial. 
Mason, Perter, West, and Marshall, JJ., concurring. 


Jounston, C. J., and Burcn and Dawson, JJ., dissent, holding that 
plaintiff could not maintain the action as the real party in interest under 
section 25 of the Civil Code, nor in a representative capacity under section 
27; that plaintiff's only proper recovery was for the amount of his own 
loss, and, as this had been tendered in full withcut litigation, the plain- 
tiff should be charged with the cos's of the action; and that, since there 
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was no allegation, and no satisfactory proof that the action was main- 
tained for the benefit of the Smiths, that phase of the action should have 
been dismissed. 


.PALMER vy. PATRONS’ MUT. FIRE INS. CO., LIMITED, OF 
MICHIGAN. (No. 27.) 


(Supreme Court of Michigan. Feb. 8, 1922.) 
186 Northwestern Reporter, 511. 


2. INSURANCE—DECISIONS OF BOARD OF ARBITRATION OF 
MUTUAL INSURANCE ASSOCIATION, AGREED TO AS 
FINAL BY MEMBERS, IS CONCLUSIVE IN DISPUTES BE- 
TWEEN MEMBERS AND THE ASSOCIATION. 


Where members of a mutual insurance association provide a board or 
tribunal to settle differences which may arise between the association and 
its members and making its decisions final, a member who accepts a con- 
tract of insurance in the association is bound by his agreement as to set- 
tlement o disputes by arbitration in the absence of waiver, refusal to act, 
or pay an award on the part of the asociation, and the courts are, as a 
general rule, without jurisdiction to relieve. 


(For other cases, see Insurance, Dec. Dig. § 574[5].) 


3. INSURANCE — PROCEEDING AGAINST AWARD BY BOARD 
OF ARBITRATION OF MUTUAL INSURANCE ASSOCIA- 
TION IS IN EQUITY. 

Where plaintiff, insured by a mutual insurance association, submitted 
his claim to a board of arbitration provided for in the policy, he may not 
afterward sue in assumpsit on his policy, and, when the award of the 
board is interposed as a defense, attack it on the ground of fraud, but 
should proceed directly against the award in a court of equity. 

(For other cases, see Insurance, Dec. Dig. § 574[5].) 


Error to Circuit Court, Lapeer County; W. B. Williams, Judge. 

Action by George L. Palmer against the Patrons’ Mutual Fire Insur- 
ance Company, Ltd., of Michigan. From judgment for plaintiff, defend- 
ant appeals. Reversed and remanded. 


Argued before Fellows, C. J., and Wiest, Stone, Clark, Bird, Sharpe, 
Moore, and Steere, JJ. 


oo Black & Leibrand, of Bay City, for appellant. 
. Reed, of Lapeer, for appellee. 
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JACKSON et at. v. STATE MUT. RODDED FIRE INS. CoO., 
LIMITED. (No. 148.) 


(Supreme Court of Michigan. Feb. 8, 1922.) 
186 Northwestern Reporter 514. 


1. INSURANCE—PARTIES MAY CONTRACT FOR INSURANCE 
AS THEY SEE FIT PROVIDED THE CONTRACT DOES NOT 
CONTRAVENE PROVISIONS OF LAW. 


Parties may make such a contract for insurance as they see fit pro- 
vided it does not contravene any provision of. law. 


(For other cases, see Insurance, Dec. Dig. § 124.) 


2. INSURANCE—PROVISION IN POLICY FOR SETTLEMENT BY 
ARBITRATION HELD TO APPLY TO QUESTION OF 
LIABILITY FOR LOSS. 


In an insurance policy the condition that,,“in case of disagreement 
with the loser of property insuted regarding any matter pertaining to the 
loss or damage or the payment thereof, said matter in difference shall 
be determined by arbitrators,” applied to a dispute congetning the ques- 
tion of the liability of the company for loss, as well as to the assessment 
of damages occasioned by the loss. 


(For other cases, see Insurance, Dec. Dig. § 567.) 


3. INSURANCE—LOSER IN PRELIMINARY ARBITRATION MAY 
NOT SUE AT LAW BEFORE APPLYING TO FINAL BOARD 
OF ARBITRATION AS-PROVIDED IN AGREEMENT. 


Where an insurance policy contained a condition that, in disputes be- 
tween the insured and the association, the matters should be submitted to 
arbitration, and insuted had his loss submitted to an arbitration com- 
mittee, but did not appeal from a decision against him to the final arbi- 
tration committee as provided by the articles of the association, he may 
not sue at law on the ground that the arbitrators were members or officers 
of the company. 


(For other cases, see Insurance, Dec. Dig. § 574[5].) 


4. INSURANCE—MORTGAGEE TO WHOM INSURANCE POLICY 
IS TRANSFERRED TAKES IT SUBJECT TO ALL ITS 
TERMS. 


Where a policy in a mutual fire insurance company was issued on 
buildings which were sold and arrangements made to have policy trans- 
ferred to the mortgagee of the purchaser, the mortgagee, if the policy was 
transferred, took it subject to all its terms and provisions, and cannot 
treat as void a finding of a board of arbitrators provided for in the policy, 
and sue at law on the policy and attack the finding collaterally. 


(For other cases, see Insurance, Dec. Dig. § 574[5].) 


5. INSURANCE—AWARD OF BOARD OF ARBITRATORS PRO- 

VIDED IN INSURANCE POLICY CAN BE SET ASIDE ONLY 

IN EQUITY. 

Where the policy of a mutual fire insurance company cuits that 
disputes between the insured and the company were to be settled by ar- 
bitration, an award by the board of arbitration can only be set aside, if at 
all, in a court of equity. 


(For other cases, see Insurance, Dec. Dig. § 574[5].) 
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Error to Circuit Court, Ocean County; John Vanderwerp, Judge. 


Action by S. I .Jackson and another against the State Mutual Rodded 
Fire Insurance Company, Ltd. From judgment for plaintiffs, defendant 
appeals. Reversed, and new trial granted. 


Argued before Fellows, C. J., and Wiest, Stone, Clark, Bird, Sharpe, 
Moore, and Steere, JJ. 


Kinnane, Black & Liebrand, of Bay City, for appellant. 
Earl C. Pugsley, of Hart, for appellees. 


A stp 


RABOK MFG. CO. v. AGRICULTURAL INS, CO. OF WATER- 
TOWN, N. Y. (No. 16825.) 


(St. Louis Court of Appeals. Missouri. Jan. 3, 1922. Rehearing Denied 
Feb. 2, 1922. 


236 Southwestern Reporter 916. 


1, INSURANCE—FIRE INSURER CHARGEABLE WITH KNOWL- 
EDGE OF PRESENCE OF ARTICLES CUSTOMARILY USED 
IN THE BUSINESS. 


An insurer issuing policy of fire insurance on the machinery, equip- 


ment, etc., of a certain business, is chargeable with knowledge of the 
presence of such articles as are customarily and necessarily used in that 
business, and where the policy covered a paint manufacturing establish- 
ment and stock in trade “incident or necessary to the business,” and there 
was testimony that naphtha was absolutely essential and that all naphtha 
was more inflammable than kerosene, such portion of the policy would 
control as against a clause against the keeping of naphtha or products of 
petroleum more inflammable than kerosene. 


(For other cases, see Insurance, Dec. Dig. § 326[4].) 


4. INSURANCE— QUESTION OF VEXATIOUS REFUSAL TO 

PAY HELD FOR THE JURY. 

The question of insurer's vexatious refusal to pay loss on a fife 
policy, held, in view of the evidence, to have been properly submitted to 
the jury. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 


Appeal from St. Louis Circuit Court; Frank Landwehr, Judge. 

Action by the Rabok Manufacturing Company against the Agricul- 
tural Insurange Company of Watertown, N. Y. Judgment for plaintiff, 
and defendant appeals. Affirmed. 


Leahy & Saunders, of St. Louis, for apellant. 
Abbott, Fauntleroy, Cullen & Edwards, of St. Louis, for respondent. 


Nipper, C. This is an action to recover on a fire insurance policy. 
Plaintiff recovered judgment for $1,500 and interest, with $200 for at- 
torney’s fees, and nothing for vexatious delay. The policy covered ma- 
chinery, equipment, appliances, dynamos, furniture, and fixtures, and all 
office equipment, and all improvements made to the building, and— 
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“stock in trade, consisting principally of paints, dry or in oil, paint pig- 
ments, oils, minerals, colors, manufactured, unmanufactured, and in the 
process of manufacture, and all materials and supplies used in and for 
the manufacture, storage, shipping, packing, and sale thereof; on barrels, 
drums, cans, boxes, stationery and advertising matter, and all other mer- 
chandise and materials constituting their stock in trade and incident or 
necessary to the business as conducted by them.”  (lItalias.) 

This policy also contained the following “work and materials clause”: 


“Permission granted for the use of the premises as stated above and 
for other purposes not any more hazardous, and whef not in violation of 
any law, statute, or municipal restriction, to keep and use all articles and 
materials usual to the business conducted therein, but the use, handling, 
or storing of benzine, benzole, calcium carbide, dynamite, ether, fireworks, 
gasoline, Greek fire, gunpowder exceeding twenty-five (25) pounds in 
quantity, naphtha, nitroglycerin, or other explosives, phosphorus, petro- 
leum, or any of its products of geater inflammability than kerosene oil of 
the legal standard is prohibited unless a specific permit is attached hereto.” 


It is also provided that the policy should be void, unless otherwise 
provided by agreement indorsed thereon or added thereto— 

“* * * if (any usage or custom of trade or manufacture to the 
contrary notwithstanding), there be kept, used or allowed on the above- 
described premises * * * naphtha * * * or other explosives, phos- 
phorus, or petroleum, or any of its products of greater inflammability 
than kerosene oil. * * *” 

The policy in question was secured and written by an insurance broker 
named Berrry. Plaintiff contends that Berry was acting as agent of the 
insurance company, and defendant contends that he was acting as agent 
of the plaintiff. We shall not set out in detail the testimony with re- 
speat to Berry’s connection with this transaction for in our view of the 
case, as will hereafter appear, it is immaterial as to whom Berry repre- 
sented. 

Defendant contend that the keeping of naphtha on the premises be- 
ing conceded, and it being further conceded that such was more inflam- 
mable than kerosene, the policy was thereby rendered void. Complaint 
is also made as to the giving of certain instructions, and the submission 
to the jury of the question of vexatious refusal to pay. 


[1] The evidence shows conclusively that naphtha was kept on the 
premises in question, and used in the manufacture of the paint manufac- 
tured and used by the plaintiff company. The testimony also discloses that 
all naphtha, whether designated as deodorous naphtha, heavy naphtha, ter- 
rebentine, or texine, is more inflammable than kerosene. There was sub- 
stantial testimony tending to show that naphtha, in some form, was used 
in 80 per cent. of the paint manufacturing eestablishments of St. Louis 
and was universally used by all concerns manufacturing the character of 
paint manufactured by the plaintiff company. It is the general rule of 
construction in policies of this kind that the insurer is chargeable with 
knowledge ofthe presence of such articles as are customarily and neces- 
sarily used in the business insured; this on the theory that the description 
of the insured property amounts to a consent to keeping the customary 
articles used therein. Archer v. Insurance Co., 43 Mo.'434; Niagara F. 
Ins. Co. v. De Graff, 12 Mich. 124; Yoch v. Home Mutual Ins. Co., 111 
Cal. 503, 44 Pac. 189, 34 L. R. A. 857; Pindar v. Kings County F. Ins. 
Co., 36 N. Y. 648, 93 Am, Dec. 544; McClure v. Mutual F. Irts. Co., 242 
Pa. 59, 88 Atl. 921; 48 L. R. A. (N. S.) 1221; Traders’ Ins. Co. v. Dob- 
bins, 114 Tenn. 227, 86 S. W. 383; Harper v. N. ¥. City Ins. Co., 22 N. 
Y. 441; Mascott v. First Nat. F. Ins. Co., 69 Vt. 116, 37 Atl. 255. 

It will be noted that the policy in this:case covers its portion of the 
contents of a paint manufacturing establishment, and the insurance cov- 
ers all materials constituting their stock in trade and “incident or neces- 
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sary to the business as conducted by them.” There being substantial 
testimony to show that naphtha was absolutely essential in the conduct 
of plaintiff’s business, and all naphtha being more inflammable than kero- 
sene, this portion of the policy must be held to govern. If plaintiff used 
any naphtha, it was more inflammable than kerosene. The face of the 
policy itself, showing the kind and character of business insured, would 
charge defendant with knowledge that plaintiff was using naphtha, and 
as heretofore stated, all naphtha being of a greater inflammability than 
kerosene oil of the*legal standard, it would make no difference what par- 
ticular kind of naphtha plaintiff was using. The question as to whether 
or not the broker represented the insurance company so as to charge it 
with knowedge that plaintiff was using naphtha becomes imporant only 
in such cases as Kenefick v. Norwich Union Fire Insurance Society, 205 
Mo. 294, 103 S. W. 957, where the assured is keeping on the premises such 
articles as are. not usually kept and used on the premises and in the busi- 
ness described in the policy of insurance. See Kings County F. Ins. Co. 
v. Swigert, 11 Ill. App. 590. In such cases it would be matefial who the 
broker represened, as tending to show whether there was any waiver of 
the provisions in the policy with respect to the keeping of prohibited 
articles. 

[2] Defendant contends that plaintiff's instructions are in conflict 
with defendant’s instructions, and therefore the judgment should be re- 
versed. Instruction No. 1 given for the plaintiff, after setting out such 
facts as were necessary to entitle plaintiff to recover, aoncludes as fol- 
lows: 


“* * * And if you further believe that on said date W. R. Berry 
was the agent of the defendant, as explained and defined in other instruc- 
tions, and that he had been informed and knew before and at the time he 
issued the policy that plaintiff was using such grade of naphtha or petro- 
leum products in manufacturing paint, then you are instructed that the 
use of naphtha, or such petroleum products, did not avoid the policy, and 
your verdict should be for plaintiff.” 


It is contended that this portion of plaintiff’s instruction conflicts with 
one of defendant’s instructions. But if such were true, it would not be 
reversible error in this case, because plaintiff, in requesting the above- 
quoted portion of its instruction No. 1, and by offering proof seeking to 
establish the fact that Berry represented the insurance company, assumes 
a greaer burden than it was required to assume, and if there was error 
on account of any conflict, then it was error in favor of defendant; and 
for which defendant cannot complain. 

[3] Plaintiff's main insruction, without the portion set out above, 
presented all the issues necessary to entitle it to recover. This is not de- 
ciding the case upon a dfferent theory than that on which it was tried in 
the court below, but upon the same theory with this element omitted. 

[4, 5] As to the question of vexatious refusal to pay, and the alleged 
error of the trial court in submitting the question of damages and at- 
torney’s fees for such, we think there is sufficient evidence in this record 
to make this a question for the jury. aa 

J. F. Fry, who was vice-president of plaintiff company, testified that 
when he took up the matter of adjustment with Mr. Fargo, the adjuster 
for the defendant, and made demand on him for payment, he (Fargo) 
stated that he was not ready to settle; that he had not been near the plant 
and did not intend to go near it; and that “there was nothing doing.” 
The adjuster refused to take up the question of the cause of the fire, or 
to ascertain the loss and damage, unless plaintiff would sign a nonwaiver 
agreement. We think, when all these facts and circumstances are taken 
into consideration, that it made a question for the consideration of the 
jury as to Whether or not defendant was liable for attorney’s fees. The 
jury did not allow plaintiff anything for vexatious delay, but did allow 
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$200 attorney's fees. We are not quite able to comprehend how the jury 
would allow one without the other; yet defendant cannot complain if 
there was evidence tending to substantiate such finding as to either. 
Non-Royalty Shoe Co. v. Insurance Co., 277 Mo. 399, 210 S. W. 37. 

The commissioner recommends that the judgment be affirmed. 


PER CuriAM. The foregoing opinion of Nipper, C., is adopted as the 
opinion of the court. 


The judgment of the circuit court is accordingly ‘affirmed. 
Allen, P. J., and Becker and Daues, JJ., concur. 


RABOK MFG. CO. v. SCOTTISH UNION & NATIONAL INS. CO. 
OF EDINBURG, SCOTLAND. (No. 16586.) 


(St. Louis Court of Appeals. Missouri. Nov. 8, 1921. Rehearing Denied 
Feb. 2, 1922. 


236 Southwestern Reporter 918. 


1. INSURANCE— WHETHER USE OF NAPHTHA BY MANU- 
FACTURER OF PAINT VOIDED POLICY ON EQUIPMENT 
HELD FOR THE JURY. 

In an action on a fire insurance policy covering the equipment and 
stock in trade, etc.,.of a paint manufacturing company, containing a clause 
against keeping of naphtha on the premises, the question whether such 
keeping voided the policy held properly submitted to the jury, in view of 
evidence as to the customary and necessary use of the naphtha as an in- 
gredient of defendant’s product necessarily within the knowledge of in- 
surer, 


(For other cases, see Insurance, Dec. Dig. § 668[4].) 


2. INSURANCE—CONTENTS OF RIDER TO BE CONSTRUED AS 
WRITTEN THOUH IN FACT PRINTED. 


The rule that the written portion of a policy will prevail where con- 
flicting with printed portion applies to the provisions of a rider attached to 
the policy, which was made out after conference between the parties and 
with reference to the particular policy and business insured, though such 
rider was in fact in print. 


(For other cases, see Insurance, Dec. Dig. § 150.) 


3. INSURANCE—INSURER HELD CHARGEABLE WITH KNOWL- 
EDGE THAT PAINT MANUFACTURERS KEPT NAPHTHA 
ON PREMISES. 

Where policy on stock, equipment, etc., of a paint manufacturer’s es- 
tablishment forbid keeping naphtha or products of petroleum more in- 
flammable than kerosene, insurer. could not escape being charged with 
knowledge that naphtha was a customary and necessary ingredient of in- 
sured’s product by the introduction of evidence of use of “heavy” naphtha 
in the.manufacture of paints of less inflammability than ordinary “light” 
or “straight” naphtha, where the evidence also showed that all such naph- 
tha was of greater degree of inflammability than kerosene. . 


(For other cases, see Insurance, Dec. Dig. § 326[4].) 
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5. INSURANCE—QUESTION OF ATTORNEY’S FEES AND VEX- 
ATIOUS REFUSAU TO PAY HELD PROPERLY SUBMITTED 
TO THE JURY. 


In action on a fire insrance policy, evidence that the adjuster for the 
defendant company told plaintiff that he was not at liberty to take up 
the adjustment, except in connection with a nonwaiver agreement per- 
mitting him to investigate without admitting liability and that he did re- 
fuse to investigate because plaintiff would not sign such waiver, together 
with other evidence, he/d to warrant submission to the jury of the ques- 
tion as to insured’s liability for attorney’s fees and vexatious refusal to 
pay. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 


Appeal from Circuit Court, Audrain County; Ernest G. Gantt, Judge. 
“Not to be officially published,” 


Action by the Rabok Manufacturing Company against the Scottish 
Union & National Insurance Company of Edinburg, Scotland. Judgment 
for plaintiff, and defendant appeals. Affirmed. 


Leahy & Saunders, of St. Louis, Clarence A. Barnes, of Mexico, Mo., 
and David W. Voyles, of St. Louis, for appellant. ’ 


Abbott, Fauntleroy, Cullen & Edwards, of St. Louis, for respondent. 


3ECKER, J. The plaintiff company, a corporation engaged in the 
manufacture of paints such as are used generally by railroad companies, 
recovered a judgment below against the defendant insurance company 
upon a policy of fire insurance; the judgment being for the full face of 
the policy plus 10 per cent. damages, an a sum allowed as attorney’s fees 
for wrongful and vexatious refusal to pay. The insurance company in 
due course brings this appeal. 


It appears that the plaintiff company, prior to June 12, 1918, carsied 
16 policies of fire insurance, aggregating $13,500, upon its personal prop- 
erty. Each of these policies was of the kind that is designated “blanket” 
form of insurance, but on that date, in order to obtain a lower premium 
rate, plaintiff had the form of its several policies of insurance changed 
from the “blanket” to a “specific” form, by attaching a printed rider 
thereto which provided that $3,750 of the insurance specifically covered 
machinery, equipment, and fixtures, and $9,750 specifically covered its— 
“stock in trade, consisting principally of paint, dried and in oil, paint 
pigments, oils, minerals, colors, manufactured, unmanufactured, and in 
the process of manufacture, and all materials and supplies used in and 
for the manufacture, storage, shipping, packing, and sale thereof; on 
barrels, drums, cans, boxes, stationery, and advertising matter, and all 
merchandise and material constituting their stock in trade and incident 
or necessary to the business as conducted by them. * * *” 

Amongst plaintiff’s said policies of insurance is the one herein sued on 
which is for $500 and covers its proportion of each of the said two gent 
eral classifications of property insured. 

The policy among other provisions, contains the following: 


“Work and Materials Clause. 
_ “Permission gtanted for the use of the premises as stated above and 
for other purposes not any more hazardous ,and when not in violation of 
any law, statute, or municipal restriction, to keep and use all articles and 
materials usual to the business conducted therein, but the use, handling, 
or storing of benzine, benzole, calcium carbide, dynamite, ether, fireworks, 
gasoline, Greek fire, gunpowder exceeding twenty-five (25) pounds in 
quantity, naphtha, nitroglycerine, or other explosives, phosphorus, petro- 
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leum, or any of its products of greater inflammability than kerosene oil 
of the legal standard is prohibited unless a specific permit is attached 
hereto. * * 

“This entire policy, unless otheftwise provided by agreement indorsed 
hereon or added hereto, shall be void, * * * or if (any usage or 
custom of trade or manufacture to the contrary notwithstanding) there 
be kept, used, or allowed on the above-descibed premises, benzine, benzole, 
dynamite, ether, fireworks, gasoline, Greek fire, gunpowder exceeding - 
twenty-five pounds in quantity, naphtha, nitroclycerine, or other explo- 
sives, phosphorus or petroleum or any of its products of greater inflam- 
mability than kerosene oil of the United States standard (which last may 
be used for lights and kept for sale according to law, but in quantities not 
exceeding five barrels, provided it be drawn and lamps filled by daylight 
or at a distance not less than ten feet from artificial light).” 

Counsel for plaintiff company in his opening statement to the jury, 
and in fact throughout the case, conceded that on the 29th day of July, 
1918, the date on which the fire loss occurred, the plaintiff was using naph- 
tha in the manufacture of its paint in and on the premises, without hav- 
ing any permission from the defendant so to do attached to or upon said 
policy of insurance; and it is the contention of the defendant below, ap- 
pellant here, that ‘the use of naphtha in the manufacture of paint is a 
violation of the contract of insufance such as to render the policy in 
question null and void and of no effect. 


The appellant contends that the learned trial court erred in refusing 
to direct a verdict for defendant on the opening statement of counsel for 
plaintiff and the pleadings, and at' the close of plaintiff's case, and at the 
close of all of the evidence. To dispose of this assignment of efror it is 
necessary to determine whether the use of naphtha by plaintiff in the 
manufacture of its paints rendered the policy in question void, 


The record discloses .that the plaintiff manufactured its paints in mills 
situated in the basement of the building it occupied;, that there were four 
of ‘such mills having a capacity. of approximately 1,300 gallons each. 
These mills were large round tanks made of galvanized iron, on the in- 
side of which was certain mixing machinery which was operated by elec- 
tric power. Gilsonite was placed at the bottom of the tanks and naphtha 
was then run into the tanks, which was ground-up with the gilsonite by a 
mechanical process. 


It appears that the plaintiff never kept any naphtha in the buiding ex- 
cept in the process of the manufacture of paint. When plaintiff received 
its naphtha in carloads or tank cars, it was unloaded and stored in drums 
on the sidewalk outside of the building until needed in the manufcture of 
paint, when the drums were rolled onto an elevator and taken to the first 
floor of the building, where the naphtha was emptied from the drums 
into a big funnel into the mill in which paint was to be manufactured. 
Sometimes naphtha was obtained from local institutions in St. Louis, In 
such cases the exact amount of naphtha that was required for use in a 
particular mill was ordered delivered by wagen and the naphtha was dis- 
charged from the tank wagon ditectly into a pipe on the street through 
which it flowed into the mill. 


On the day of the fire 940 gallons of naphtha which had been pur- 
chased from a local concern had been delivered by wagon and run into 
mill No. 2. This mill was in operation grinding the naphtha and gilsonite 
when the fire occurred. According to the testimony of plaintiff’s wit- 
nesses, and it is not qontradicted, this mill did not explode or burn up 
at the time of the fire, and its contents were afterwards sold. It is not 
disputed that in the course of the fire one or more explosions occurred 
and that two people were killed, one of whom was the president of the 
plaintiff company. 
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Plaintiff introduced testimony tending to show that the use of naph- 
tha was necessary and essential to the carrying on of its business, and 
that naphtha had been extensively and generally used in the city of St. 
Louis and elsewhere in the manufacture of paints of the character manu- 
factured by the plaintiff company. And J. Will Finlay, a witness for 
defendant, testified that he was superintendent for the Waters Pierce Oil 
Corporation at St. Louis, and had been engaged in the oil business for 
36 vears; that he is familiar with the various products of petroleum oil; 
that naphtha is a commercial product of petroleum oils of a heavier 
Beaume gravity than gasoline, and will flash at the ordinary room tem- 
perature. He testified that the flash point represents the degree of the 
temperature in which vapors afe present in sufficient quantity to ignite ~ 
when a light or flame is applied. He further testified that various oil 
companies make a product commercially known as “heavy” naphtha for 
use in the manufacture of paints and varnishes; this so-called “heavy” 
naphtha had a flash point varying from 85 to 101 degrees temperature; 
that “heavy” naphtha has a greater inflammability than kerosene of the - 
legal standard; that inasmuch as Interstate Commerce Commission re- 
quired a triangular .red label to be attached to any products that had a 
flash point below 80 degrees Fahrenheit as a caution against lightning or 
fire while jn transit, the various oil companies had developed the “heavy” 
naphtha with a flash point sufficiently high that the manufacturers of paint 
could use it without being required to apply such label; and that his 
company sells “heavy” naphhta to paint factories is St. Louis and through- 
out the Mississippi Valley. 

This witness further testified that both the ordinary naphtha, which has 
a flash point at ordinary room temperature, and heavy naphtha, which 
flashes at temperature of 85 to 101 degrees, “are naphtha, but of a dif- 
ferent flash point, and either can be used in the manufacture of paints.” 
And when asked whether each represents the kind of petroleum products 
that are furnished by oil companies to paint manufacturers throughout 
the United States and are used in the manufacture of paints, he an- 
swered: 

“As are specified. 


“Q. And they are generally and usually used by paint manufacturers 
in the city of St. Louis and elsewhere? A. Yes, sir. 


“Q. And have been for a large number of years? -A. Yes, sir.” 


[1] In light-of the testimony. we have thus set out above, we are 
clearly of the opinion that the learned trial court properly submitted to 
the jury the question as to whether the use of naphtha by plainitff in the 
manufacture of its paint voided the policy. In arriving at this conclusion 
we are not unmindful-of the fact that there is an inconsistency between 
certain of the general clauses of the policy of insurance and the clause in 
the policy which specifically enumerates the property to be coverd by this 
particular policy. 


[2] Because of these clauses which clearly contradict each other and 
are not aapable of a reasonable construction when read together so as 
to give effect to hoth, we apply the rule (which needs no citation of au- 
thority), with reference to insurance policies, that, whete there is any 
material conflict between the written and printed portions of the policy, 
the written portion prevails. 


While it is true that in the instant case the description of the property 
covered by the policy was in fact printed upon a slip -and attached as a 
rider to the policy, it was, in effect, the only portion of the policy which 
was especially prepared to fit the particular case; the remainder of the 
policy being the general standard stock form of insurance policy pre- 
pared by the defendant to be used as the underlying basis of its contracts 
of fire insurance. 
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The testimony is uncontradicted that that part of the policy which 
describes the property insured was especially prepared with a view that 
it should amply and fully embrace all the specific property to be covered 
by this particular policy; that it was gotten up by the person soliciting 
the insurance after consultation with the president of the: plaintiff com- 
pany; that it was reduced to typewriting and submitted to the president 
of the plaintiff company for his approval; that one or two corrections 
were made in the wording; that the insurance solicitor then had the mat- 
ter printed in the form of a rider to be attached to each of the 16 policies 
of insurance which made up the total $13,500 of fire insurance carried by 
the plaintiff company. The fact that upon this same rider some six or 
eight additional clauses were printed is of no moment, in that according 
to the testimony these additional clauses were the usual Missouri uniform 
clauses, customarily made part of contracts of fire insurance written in 
the state of Missouri, among them being the “work and materials” clause 
which we have set out above. In other words, the description of the 
property insured as set out in this rider is equivalent to what in the ad- 
judicated cases is adverted to as the “written in” portion of the policy, as 
distinguished from the “printed” portion. The fact that in this particular 
instance the description of the specific property to be covered by the 
policy in question agreed upon between the insured and the insurer was 
afterwards gotten up in printed form and attached as a rider to the policy 
itself does not, in our view, change the rule. We are therefore of the 
opinion, and so hold, that when defendant agreed upon the form for de- 
scribing the specific property to be covered by this particular policy and 
attached same to and made it part of the policy, it, in legal contempla- 
tion, became the written” portion of the policy, and has the same force 
and effect as if it was in fact written out in longhand therein. 


It follows that the demurrers offered by the defendant during the 
course of the trial below were properly overruled. 


[3] Appellant next contends that here, “although there was consid- 
erable testimony adduced in this case tending to prove that the use of 
‘heavy’ naphtha was customary in the manufacture of the character of 
product being turned out by the respondent when this policy was: written 
and on the day of the fire, there was here *. * * no showing or 
attempt to show that naphtha, otherwise referred to as ‘straight’ or ‘light’ 
naphtha, and specifically refererd to in the evidence as 319 naptha, was 
ever an essential ingredient for the manufacture of any product being 
turned out by the respondent,” and that therefore the rule that the use 
of .an article prohibited by the printed clause will not avoid the policy 
when such article is customarily a part of the goods insured, or is in the 
customary or necesary use in the business insured (Archer v. Insurance 
Co., 43 Mo. 434), has no application to the case at bar. We must rule it 
to be without merit. 

We arrive at this conclusion in light of the abundant testimony in. 
the record to the effect that both the so-called “heavy” naphtha .and the 
“straight” naphtha are naphtha in the general acceptation of the word 
when uesd in the trade, and that the “heavy,” as well as the “light” or 
“straight,” naphthas have a greater inflammability than kerosene oil of 
the legal standdrd (which is the limit sought to be placed upon the in- 
sured by the general printed terms of the policy), and for the further 
reason that the trial court, at the request of the appellant, defendant be- 
low, instructed the jury that— 


“* * * The term ‘naphtha’ as used in the policy contract intro- 
duced in evidence must be given the ordinary, usual, and customary mean- 
ing understood by the use of the word among men who use or deal in said 
product in the business world. And if you find and believe from the evi- 
dence that as so understood it means a petroleum product with a flash 
point at a temperature as low as 60 degrees Fahrenheit, then you are in- 





Fire, etc.] Rabok Mfg. v. Scottish U. & N. Ins. Co. 379 


structed that you must give it such meaning, in your consideration of the 
issues in this case,-and that in that event you are not to consider any 
volatile or petroleum spirits having a higher flash’ point than 60 degrees 
as having been intended by the use of the term ‘naphtha.’” 

That the jury believed from the evidence that the ordinary, usual, 
and customary meaning of the word naphtha included petroleum products 
having a flash point from 60 degrees upward to 101 degrees, so as to em- 
brace both the so-caled “light” and so-called “heavy” naphthas, is shown 
by their returning a verdict for plaintiff. 

[4] Appellant argues that under all the facts and circumstances in 
the case the solicitor of the insurance company through whom the policy 
in issue was written could, in no event, be held to have “been the agent 
of the defendant company in writing the policy sued on,” and that it was 
therefore prejudicial error on the part of the trial court to have in- 
structed the jury that, if they found and believed certain things enumer- 
ated in the instruction to be facts, from the evidence, then, in that’ event, 
they could find that the solicitor of the insurance was the agent of the 
defendant company in writing the policy sued on. 

An examination of the instructions given in the case discloses that, 
while the court did direct the jury as contended for by appellant here, it 
was given in connection with and as a part of instruction No. 1, given at 
the request of plaintiff. This instruction, however, fully and fairly cov- 
ered the entire case without that part of the instruction herein com- 
plained of, which we note is made part of said instruction by the use of 
the conjunctive “and” and not the disjunctive “or”. 

Inasmuch as we have aleady held that the plaintiff was entitled to 
recover upon its theory of the case, as was fully and fairly outlined in 
instruction No. 1, without proof of agency on the part of the solicitor of 
the insurance, we hold that the additional part of the instruction with 
reference to the solicitor’s agency was not harmful to the defendant be- 
low, and that the jury, by finding a verdict for plaintiff, must have found 
all of the facts hypothesized in the instruction as necessary to a finding 
that the solicitor was the agent of the defendant company in writing the 
policy sued on; otherwise, under the instruction, their verdict would have 
been for the defendant. Whether or not the facts hypothesized in the 
instruction and as found by the jury would have been sufficient in law 
to have held the solicitor of the insurance fo be the agent of the de- 
fendant company in writing the policy sued on we need not decide, i 
that, as we have stated above, the instruction without such finding on the 
part of the jury, fairly and fully covered the case and correctly presented 
to the jury the necessary prerequisites for a verdict in plaintiff’s behalf; 
therefore the remainder may be looked upon as being in excess of what 
was necessary, placing upon the plaintiff a greater burden than it was re- 
auired to aarry, and cannot therefor be held to have been error prejudicial 
to the defendant. 

[5] The question as to whether the plaintiff should be allowed 10 per 
cent. damages and a reasonable attorney’s fee, as for a vexatious refusal 
to pay the loss claimed by plaintiff to have been sustained by it under the 
policy, was submitted to the jury under a proper instruction, and the jury 
in its verdict allowed such damages. The submission of this question to 
the jury is now claimed by appellant to have been error. 

Our Supreme Court, in an opinion by Faris, J., has said that— 

“It is from the very nature of the case, and from the: protean form 
which the facts of the case assume, difficult, if not impossible, to frame 
any general rule for use in determining when a fefusal to pay is vexa- 
tious and when it is not.” Non-Royalty Shoe Co. v. Insurance Co.,. 277 
Mo. 399, 210 S. W. 37. 

That opinion further quotes with approval the rule arinounced by 
Trimble, J., in Patterson v. Insurance Co., 174 Mo. App. loc. cit. 44, 160 
S. W. loc. cit. 62, as follows: 
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“And while affirmative proof is not required to show vexatious re- 

fusal, yet the penalty should not be inflicted unless the evidence and cir- 
cumstances show that such refusal was willful and without reasonable 
cause as the facts appeared to a reasonable and prudent man before the 
trial; and merely because the judgment, after trial, is adverse to defend- 
ant’s contention, is no reason for inflicting the penalty” 
—and says this rule “commends itself to us so far as it goes, and it goes 
as far as it is wise or safe to go in announcing a rule to govern cases 
wherein the facts are as variant as we find them in insurance cases upon 
this question.” 

And so, while it has been held that a vexatious refusal to pay it is 
not deducible from the mere fact that on suit the verdict is adverse to 
the defendant (Non-Royalty Shoe Co. v. Insurance Co., supra), yet dam- 
ages may be awarded, although there is no direct or positive proof of 
vexatious delay (Coscarella v. Insurance Co., 175 Mo. App. 130, 157 S. W. 
873; Stix v. Indemnity Co., 175 Mo. App. 171, 157 S. W. 870). 

“But, of course, there must be some substantial evidence upon which 
to base it. The evidence may be based on reasonable inferences drawn 
from the faats shown, as in other cases. * * * It must appear thft 
the defense has not been made in good faith, but for the purpose of 
harassing or vexing the claimant.” Berryman v. Insurance Co., 199 Mo. 
App. 503, 204 S. W. 738, and cases therein cited. 


The record discloses that after the fire, when the adjuster for the 
insurance company was present in the office of the adjusters for the plain- 
tiff company, and ‘in the presence of plaintiff’s attorney defendant’s said ° 
adjuster refused to go to the premises of the plaintiff to investigate the 
loss unless plaintiff would sign a nonwaiver agreement, which counsel for 
plaintiff company refused to accede to. This adjuster for the insurance 
company was a witness for the defendant, and with reference to this mat- 
ter testified that— . 

He “told him (attorney for plaintiff) that there was an explosion 
feature in connection with that loss and that I didn’t feel at liberty to 
take up the adjustment except in connection with what we call a non- 
waiver agreement, permitting us to investigate the cause of the fire and 
ascertain the loss and damage without either admitting or denying lia- 
bility. Plaintiff's attorney stated that they wouldn’t’ sign any nonwaiver 
agreement and that if I wanted to go ahead and adjust the loss they were 
ready to take it up, but if I waived anything, that would be my own 
lookout. I then handed him a typewritten paper which he facetiously 
termed an ex parte nonwaiver, and he declined to permit us to take up 
the adjustment in accordance with the terms set out in that communica- 
tion, and I have done nothing further with it since that time.” 


This circumstance, when taken in connection with the facts as they 
appear in the record before us and the law applicable thereto, we hold 
was sufficient to make the question of vexatious refusal to pay a question 
for the jury. 

[6] During the progress of the trial certain remarks of counsel for 
plaintiff in his argument to the jury were excepted to and the court re- 
quested to rebuke plaintiff's counsel therefor. 

An examination of the record discloses that counsel for plaintiff, in 
his argument to the jury, used the following language: 

“I charge the Rabok Manufacturing Company what my services are 
worth, as I have testified to in this case. Part of it ought to be also 
their costs, including attorney's fees, which is $200. They ought to be al- 
lowed 10 per cent. on the amount of this policy to cover traveling ex- 
penses and telephone chatges and everything like that in looking after 
this case, and when that is done then justice is done. The $500 goes to 
the Rabok Manuafcturing Company and to the widow of D. C. Wray. 

“Attorney for Defendant: We object to that statement. 
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“The Court: Objection sustained. 

“Attorney for Plaintiff: Goes to the Rabok Manufacturing Com- 
pany—-goes to whoever survives D. C, Wray. F 

“Attorney for Defendant: We ask that counsel be rebuked for 
making that statement. 

“The Court: Objection sustained as to the reference to the widow.” 


It is a well-setled rule in this state that, when remarks of counsel are | 
made during the progress of the trial which the opposing counsel ‘con- 
siders prejudicial, it is necessary that an objection be noted to the party’s 
remarks alleged to be prejudicial and to call the attention of the trial 
court to the specific ground on, which the objection is based, and if a re- 
buke is desired the court must be specifically requested so to do. Should 
the court overrule the objection or sustain the objection and overrule the 
request to rebuke, counsel should then except to the court’s action, and 
unless the record shows this to have been done, our courts, except in 
extreme cases, will not grant a new trial: on this ground. Torreyson v. 
United Rys. Co., 246 Mo. 696, loc. cit. 706, 152 S. W. 32; McKinney v. 
Martin-Holloran-Klaus Laundry Co., 198 Mo. App. 386, 200 S. W. 114, 
and cases cited. 

In light of this rile, under the record before us, the court having 
sustained the objectio. 3 made by defendant’s counsel to the objectionable 
remarks, though in fact having failed to rebuke plaintiff’s counsel for his 
statements to the jury, it appearing that such failure was not called to the 
attention of the court,-nor any exception saved thereto, it follows that we 
must decide this point against appellant. 

Ve have gone over the entire record and considered the various as- 
signments of error made on behalf of appellant, but find no prejudicial 
error, and we hold the judgment is for the right party, and the judgment 
is accordingly affirmed. ; 


Allen, P. J.; and Daues, J., concur. 


RABOK MFG. CO. v. 42TNA INS. CO. (No. 16585.) 


(St. Louis Court of Appeals. Missouri. Nov. 8, 1921. Rehearing De- 
nied Feb. 2, 1922.) 


236 Southwestern Reporter 923. 


Appeal from Circuit Court, Audrain County; Ernest G. Gantt, Judge. 

“Not to be officially published,” 

Action by the Rabok Manufacturing Company against the AZtna In- , 
surance Company. From a judgment for plaintiff, defendant appeals. 
Affirmed. ; pall 


Leahy & Saunders and David W. Voyles, all of St. Louis, for ap- 
pellant. 


Abbott, Fauntleroy, Cullen & Edwards, ‘of St. Louis, for respondent, 


Becker, J. Learned counsel for appellant in their brief concede that 
this case involves the same facts as the case of Rabok Manufacturing 
Company v. Scottish Union & National Insurance Company of Edinburgh, 
Scotland, No. 16586 in this court, 236 S. W. 918; that the policy pro- 
visions in both cases are the same, excepting the date of issue of the 
original policy and the signing agent; that practically the same evidence 

25——Vol. LIX, 
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was introduced in both cases, with the exception that in the Scottish 
Union & National Insurance Company Case the evidence with reference 
to the character and nature of naphtha was more specific. 

The assignments of error which have been raised in this case hav- 
ing been thoroughly discussed and adversely determined to the appellant 
in the said Scottish Union & National Insurance Company of Edinburgh, 
Scotland, Case, in an opinion handed down simultaneously with this mem- 
orandum (see 236 S. W. 918), we do not deem it necessary to write a 
separate opinion in the instant case, but on the authority of what we have 
ruled in the Rabok Manufacturing Company v. Scottish Union & Na- 
tional Insurance Company Case, supra, the judgment herein should be, 
and the same is, ordered affirmed. : 


Allen, P. J., and Daues, J., concur. 


RUSSELL v. FARMERS’ MUT. FIRE INS. CO. 
(Supreme Court of Pennsylvania. Jan. 3, 1922.) 
115 Atlantic Reporter, 835. 


INSURANCE—AGENT’S KNOWLEDGE OF OTHER INSURANCE, 

AT TIME POLICY DELIVERED, BINDS COMPANY. 

Where an agent, who has power or authority to consent to additional 
insurance, at the time he writes or delivers a policy, has knowledge that 
insured has other insurance, his knowledge binds the company. and i: is 
estopped to claim that the policy is invalidated by violation of clause 
therein prohibiting other insurance. 

(For other cases. see Insurance. Dec. Dig. § 378[3].) 


Appeal from Court of Common Pleas, Mercer County; J. A. Mc- 
Laughry, President. 

Action by F. B. Russell against the Farmers’ Mutual Fire Insurance 
Company. Irom judgment for defendant, plaintiff appeals. Affirmed. 


Argued before Moschzisker, C. J., and Frazer, Walling, Simpson, 
Kephart. Sadler, and Schaffer, JJ. 


J. W. Nelson and W. W. Moore, both of Mercer, for appellant. 
W. C. Pettit, of Greenville, for appellee. 


Moscuzisker, C. J. Plaintiff sued to recover on a policy of fire in- 
surance; at trial, the parties agreed that the jury should find the amount 
of loss, and the court determine the question of legal liability. The loss 
was fonnd to be $2,002, but judgment was entered for defendant because, 
on the facts inolved, it was not liable in law. Plaintiff has appealed. 

The opinion of the trial tribunal so well states the case that we shall 
quote rather fully therefrom, substituting the word “defendant” for ‘he 
name of that company where it is used by the court below: ; 

“Plaintiff, F. B. Russell, took out the policy of insurance in defend- 
ant company, July 12, 1914. May 8, 1915, he took out the following ad- 
ditional policies: Pennsylvania Fire Insurance Co.. $5,000, Delaware Un- 
derwriters $5,500, Liverpool, Londen and Globe Insurance Company, $5,- 
000. All of these policies cover the buildings and personal property on 
plaintiff's farm, including a barn. On the 13th of August, 1915, the barn 
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was destroyed by fire. Defendant’s policy contains the following clause: 
‘This company will not insure any property that is insured in any other 
company, and insuring in any other company will make insurance null and 
void in this.’ 

“Each of the three additional policies contains the following: ‘This 
entire policy, unless otherwise provided by agreement indorsed hereon or 
added hereto, shall be void if insured now has or shall hereafter make or 
procure any other contract of insurance, whether valid or not, on prop- 
erty covered in whole or in part by this policy. * * * This policy is 
made and accepted subject to the foregoing stipulations and conditions, 
ogether with such other provisions, agreements and conditions as may be 
indorsed hereon or added hereto, and no officer, agent or other representa- 
tive of this company shall have power to waive any provision or condi- 
tion of this policy except such as by the terms of this policy may be sub- 
ject of agreement hereon or added hereto, and as to such provisions and 
conditions no officer, agent or representative shall have such power or be 
deemed or held to have waivd such provisions or conditions unless such 
waiver, if any, shall be written upon or attached hereto, nor shall any 
privilege or permission affecting the insurance under this policy exist or 
be claimed by the insured unless so written or attached.’ 


“It is evident that, from the 12th day of July, 1914, when defendant 
issued its policy of insurance to F. B. Russell, to May 8, 1915, when addi- 
tional policies were taken out in other companies, the policy in suit was 
binding on defendant. If this insurance ceased to be binding on that date, 
it was because of the violation of that part of the contract of insurance, 
by the insured, which states that “insuring in any other company will 
make insurance null and void.’ Did plaintiff have other insurance after 
the 8th of May, 1915, when he took out the three policies, or was the con- 
tract of insurance in each of these policies defeated as soon as made be- 
cause of conditions contained in [such] contracts? Each of these policies 
declared the insurance void if the insured had other contracts of insur- 
ance upon the same property, ‘unless otherwise provided by agreement in- 
dorsed thereon or added thereto.’ 

“Tt is clear that plaintiff had a contract of insurance with the de- 
fendant company [the policy in suit] at-the time the contracts [with the 
o‘her companies] were made; it is also clear that no written permit for 
other insurance was placed on any of the [latter] policies. From these 
uncontradicted facts it [might] seem that the plaintiff obtained no ad- 
ditional insurance on the 8th of May, 1915 [when he took out the three 
additional policies], because of the provisions or conditions in those con- 
tracts, and therefore there was no forfeiture of contract with defendant 
company. But [to meet this position], it is claimed by defendant com- 
pany that the Pennsylvania Fire Insurance Company, from which Mr. 
Russell secured the first additional policy, is estopped from setting up the 
lack of a written permit for other insurance on its policy because its pol- 
icy was issued with knowledge that the insured had other insurance. 

“It was admitted at the trial that S. T. Borland was the agent who 
countersigned, wrote, and delivered the policy for the Pennsylvania Fire 
Insurance Company, and at the time the policy was issued plaintiff men- 
tioned something about having insurance in defendant company, or that he 
was going to drop it. From this admission we conclude that Mr. Borland, 
at the time this policy was issued, had knowledge of the insurance in the 
defendant company. Would this knowledge * * * waive compliance, 
with the provisions of the policy requiring a written indorsement? That 
the conditions in the policy may be waived there can be no doubt. Wood 
on Insurance (2d Ed.) p. 1162. * * * Where a policy of insurance 
reads that ‘this entire policy, unless otherwise provided by agreement en- 
dorsed hereon or added hereto, shall be void if the insured now has or 
shall hereafter make or procure any other contract of insurance, whether 
valid or not, on property covered in whole or in part by this policy’ and, 
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the insurer delivers the policy to the insured knowing the existence of 
other insurance on the premises, the insurer waives the condition, though 
no waiver is indorsed on the policy [citing and quoting from Kalmutz y: 
Northern. etc., Ins. Co.. 186 Pa. 571, 576, 40 Atl. 816; Sitler v. Spring 
Garden, etc., Ins. Co., No. 2, 18 Pa. Super. Ct. 148, 152]. 


“When Mr. Borland testified plaintiff told him at the time the policy 
was issued ‘that he either had insurance in the Delaware Mutual (a name 
commonly given to the defendant company) or that he was going to drop 
it,, this was notice to the Pennsylvania Fire Insurance Company that 
plaintiff had other insurance. If he said he ‘had it,’ that would be direct 
and positive information. If he said he was ‘going to drop it.’ no other 
conclusion could be reached but that he had it at that time. The agent 
could then have done one of two things, either refused to write the pol- 
icy. or he could have placed in the policy the words ‘other insurance per- 
mitted’; but he did neither. He delivered the policy to the insured. and 
received the premiums with knowledge that the insured had other insur- 
me, * * = 


“Tf an agent of an insurance company has authori‘y or power to con- 
sent to additional insurance, and,.at the time he writes and delivers a pol- 
icy, has knowledge that the insured has other insurance on the same prop- 
erty, his knowledge binds the company iin the absence of fraud, and it is 
estopped to claim the invalidity of the policy on such grounds, notwith- 
standing any provisions of the policy in that regard [Farmers’ Mutual 
Ins. Co. v. Taylor, 73 Pa. 342; Mentz v. Ins. Co.. 79 Pa. 475; Kalmutz v. 
Ins. Co., 186 Pa. 571. 40 Atl. 816; and Davis v. Ins. Co., 74 Pa. Super. 
Ct. 92]; but there are Pennsylvania cases which may seem to have de- 
cided otherwise. How are these cases to be distinguished from others 
taking an opposite view? Where is the difference? Referring only to 
cases where the question of additional insurance is at issue, we think the’ 
difference is this: Where the agent has the power or authority to dis- 
pense with the conditions in the policy and to consent to additional in- 
surance by indorsement, then his powers relate to the very subject out of 
which the estoppel arises, and knowledge to such an agent is knowledge 
to the principal [see cases last cited above]; but where the person charged 
with knowledge has no such power or authority, knowledge obtained by 
him is outside of the course of his employment, and is not the knowledge 
of the insurer [citing, as cases in this class. Mitchell v. Lycoming, etc., 
Ins. Co., 51 Pa. 402, 411; Bard v. Penn Mutual, etc., Ins. Co., 153 Pa. 
257, 262, 25 Atl. 1124, 34 Am. St. Rep. 704; Hook v. Mutual Ins. Co., 
160 Pa, 229, 231, 28 Atl. 690. 


“We are of opinion that on the 8th of May, 1915, plaintiff took out 
valid insurance in the Pennsylvania Fire Insurance Company, and. there- 
fore, at that moment the policy of defendant company became null and 
void.” : 

When the case came to us on appeal, the following agreement of 
counsel was placed on the record: 

“It is agreed that the facts necessary to the determination of ‘his ap- 
peal are contained in the opinion of the court below, and that the facts as 
therein stated are correct. Questions were raised in the case which the 
court did not dispose of because they became immaterial upon the decision 
of the point that was considered in the opinion. It is agreed that if the. 
Supreme Court determines the decision of the lower court on the ques- 
tion considered is correct. the judgment shall be affirmed, and that, if 
the Supreme Court decides the lower court erred in the decision of the 
question considered, then the record shall be remit‘ed to the lower court, 
with directions to consider and decide the other question involved. It is 
also admitted that the only testimony in the case concerning the authority 
of Mr. Borland is the testimony of Mr. Borland which is printed here- 
with. and the policy of the Pennsylvania Fire Insurance Company, which 
was issued, countersigned and delivered by Mr. Borland to the plaintiff 
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in -his case, and the admission of the plaintiff that Mr. Borland had the 
right and authority to write in the policy the words, ‘Other insurance 
permitted.’ The printing of the other testimony and exhibits in the case 
is dispensed with as being immaterial ‘o the decision of the question in- 
volved in this appeal.” 

The practice pursued, as shown by the above agreement, is com- 
mended, and called to the attention of the bar, in the hope that it may be 
employed more frequntly. 


The case was correctly determined and well disposed of by the court 
below; but, in addition to those already cited. we note the following rele- 
vant authorities: Clymer Opera Co. v. Flood, etc., Ins. Co., 238 Pa. 137, 
85 Atl. 1111; Caldwell v. Fire Ins. Association, 177 Pa. 492, 35 Atl. 612; 
Damms v. Humboldt Fire Ins. Co., 226 Pa. 358, 75 Atl. 607, 18 Ann. Cas. 
685. 

The judgment is affirmed. 


CONNECTICUT FIRE INS. CO. er at. v. FIELDS. (No. 1878.) 
(Court of Civil Appeals of Texas. Amarillo. Jan. 4, 1922.) 
236 Southwestern Reporter, 790. 


1. INSURANCE — ORAL AGREEMENT TO INSURE AGAINST 

FIRE IS COMPLETE AND BINDING CONTRACT. 

An oral agreement to insure against fire, being presumed to be made 
in contemplation of a policy containing the terms and conditions in cus- 
tomary use and impliedly to adopt the same, is a complete and binding 
con ract. 


(For other cases, see Insurance, Dec. Dig. § 131[1].) 


2. INSURANCE—COMPANY REFUSING TO ISSUE POLICY CON- 
TEMPLATED BY AGREEMENT WAIVES RIGHT TO RELY 
ON CONDITIONS IT MIGHT HAVE INSERTED. 


An insurance company which makes a valid oral agreement to issue a 
policy, but thereafter wrongfully fails or refuses to do so and denies 
that any contract exists. waives the right to rely on conditions it might 
have inserted in the policy. 

(For other cases. see Insurance, Dec. Dig. § 128[1].) 


4. INSURANCE—SUBAGENT HAS SAME POWER TO BIND IN- 
SURER AS HAS AGENT. 
A person empowered by an authorized agent to represent him in 
negotiations for insurance has the same power to bind insurer as has the 
agent. 


(For other cases. see Insurance, Dec. Dig. § 89.) 


5. INSURANCE—IN SUIT ON ORAL CONTRACT TO INSURER, 
PLAINTIFF MAY RECOVER, THOUGH POLICY DID NOT 
COVER LOSS. 

In a suit on an oral contract to issue a fire insurance policy covering 
standing grain, plaintiff could recover, though the policies thereafter is- 
sued did not cover standing grain. 


(For other cases, see Insurance, Dec. Dig. § 128[2].) 
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6. INSURANCE—AGENT’S AUTHORITY TO MAKE. AND COM- 
- . PANY’S RATIFICATION OF, ORAL CONTRACT TO INSURE 

HELD ESTABLISHED. 

Under Vernon's Sayles’ Ann. Civ. St. 1914. art. 4961, an insured who. 
when he orally contracted for insurance, paid the premium to the agent, 
who paid it to another, who issued policies pursuant to an arrangement 
between them, could recover on such contract, where no part of the pre- 
mium was repaid or tendered to insured; the authority of the agents to 
make ‘he contract and the. ratification thereof by the company being es- 
tablished. 

(For other cases, see Insurance, Dec. Dig. § 131[2].) 


7. INSURANCE — IN SUIT ON ORAL CONTRACT TO INSURE. 
PLAINTIFF NEED NOT SEEK REFORMATION OF POLI- 
CIES ISSUED PURSUANT THERETO, 

In a suit on an oral contract to insure, plaintiff need not seek reform- 
ation of policies issued pursuant thereto. 
(For other cases, see Insurance, Dec. Dig. § 128[2].) 


11. INSURANCE—ITEMIZED INVENTORY OF QUANTITY AND 
KIND OF GRAIN ON HAND NOT REQUIRED UNDER POL- 
ICY COVERING STANDING GRAIN BURNED. 

Under a policy covering grain standing in the field or in shocks, proof 
by insured of the number of acres thereof, the average yield per acre, the 
number of acres burned, the price and grade, and the name of the pur- 
chaser of that sold, was sufficient to satisfy the requirement of a record 
warranty clause that insured take a complete: itemized inventory of the 
exact quantity and kind of grain on hand; it being impossible to comply 
with such requirement until the crop had been threshed, weighed, and 
graded. 

(For other cases, see Insurance, Dec. Dig. § 335[2].) 


12. INSURANCE—INSURED HELD ENTITLED TO RECOVER IN- 

TEREST FROM DATE OF FIRE. 

In an action on an oral contract to insure against fire, where policies 
issued pursuant thereto were not made exhibits ‘o defendant’s answers, 
and the latter did not plead that they provided that payment be made 60 
days after proof of loss, plaintiff could recover interest from ‘he date of 
the fire. 


(For other cases, see Insurance, Dec. Dig. § 598.) 


13. INSURANCE — EVIDENCE OF WHOLE LOSS SUSTAINED 
ADMISSIBLE WHERE PLAINTIFF HAD OTHER INSUR- 
ANCE. 

In an action on an oral contract to insure against fire. where plaintiff 
had other insurance on the same property, evidence was admissible show- 
ing the amount of the whole loss sustained, since defendan’s would be 
liable for only their proportional part. 

(For other cases, see Insurance, Dec. Dig. § 661.) 


Appeal from District Court, Carson County; W. R. Ewing, Judge. 
Action by J. W. Fields against the Connecticut Fire Insurance Com- 
pany and others. Judgment for plain iff. and defendants appeal. Affirmed. 


Thompson, Knight, Baker & Harris and Will C. Thompson. all of 
Dallas, for appellants. 


Chas. C. Cook, of Pampa, for appellee. 
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Hatt, J. The defendant in error,. J. W. Fields, as plaintiff below. 
filed separate suits against the Connecticut Fire Insurance Company and 
the Northern Assurance Company, joining in each suit G. G. Ordway and 
C. B. Hedrick. By agreement these suits were consolidated and have 
been «ried and appealed as one action. As against each defendant plain- 
tiff alleged that on July 7, 1919, he owned certain lands, which he de- 
scribed, and the wheat situated thereon. a part of which was standing in 
the fields,-and part, having been cut, was in stacks and shocks; that, be- 
ing desirous of insuring it, he, for tha’ purpose, applied to the defendant 
Hedrick for fire insurance upon all of the wheat in its then condition. 
and was informed that Hedrick was an insurance agent and would insure 
the wheat as then situated in the sum of $26,400 as to one section and 
$10,000 as to another section; that paintiff then paid Hedrick on that 
date the entire premium due for insurance in that amount for a period 
of 30 days; that Hedrick informed the plaintiff that said insurance for 
the amount mentioned would go into effect immediately for «he period 
named; that Hedrick then lived at White Deer, in Carson county, Tex., 
where section 13, which was a part of the land involved, was situated; 
plaintiff explained to Hedrick «hat a large part of the wheat was stand- 
ing uncut, and that it would have to be insured while’ standing in the field; 
on this date Hedrick had an arrangement and contract with Ordway. who 
was engaged in the insurance business in Amarillo, as agent for various 
companies, by the terms of which Ordway was “o.issue policies on orders 
from Hedrick and had agreed to issue policies on grain cut or uncut, in 
granaries, bins, threshed or unthreshed, or while standing in the field. On 
the date mentioned, after plaintiff had paid the premium for the whole 
amount of insurance to Hedrick, the said Hedrick phoned Ordway at 
Amarillo and instructed him to issue a fire policy on plaintiff's wheat in 
the aggregate of $36.400 covering any part of section 13, at which time 
it was understood between them tha: plainiff’s wheat on section 13 was 
partially standing in the field and partially cut and in shoeks; that on 
July 9th defendant Ordway issued four policies covering the wheat on 
section 13, one for $6,400 in the Standard Insurance Company, one for 
$1,009 in ‘he International, and ene for $5,000 in each of defendant com- 
panies; Ordway on that date. mailed them to Hedrick at White Deer, and 
Hedrick paid Ordway the premiums due. on the policies on July 7th; that 
Hedrick received the policies in White Deer about 2 p. m. July 9th, but 
did not open the envelope containing them until July 11th; on July 10th 
about 2 o'clock p. m. the wheat standing on section 13 was burned and 60 
acres of it was destroyed. resulting in a loss of $4,061 28; that thereafter, 
on July 11th, Hedrick opened the letter from Ordway, and for the first 
time learned that the policies had not been issued as agreed, since each of 
them covered grain in buildings or in stacks, but did not cover same while 
cut or uncut; that on said date Hedrick communicated with Ordway in- 
forming him that the policies were incorrectly written. which was admit- 
ted by Ordway, and upon the latter's direction they were returned -o him 
to be corrected so as to cover standing grain; thereafter Ordway returned 
the Standard and [International policies, amended so as to cover sanding 
grain, but delivered the defendant companies’ policies te them; that at all 
the times herein mentioned Ordway was the duly authorized agent of 
each of the companies; that the loss by fire to the wheat on section 13 
was $4,061.28, the total insurance being $26,400, so that each of the de- 
fendant companies owed the plaintiff $769.18; on the 7th of July Hedrick 
paid Ordway the premium due on gach of the four policies, and plaintiff 
had at no time agreed that the same should be canceled; plaintiff gave 
notice of loss, and it was agreed between Hedrick and Ordway that the 
policies should be written so as to cover standing whea: still uncut, but, 
due to carelessness on the part of Ordway, the policies were written so 
as to cover grain in buildings or sacks only, and if they were not so 
written, then they were fraudulently written, with the intention and for 
the purpose of defrauding the recovery by plaintiff in event of fire; at 
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the ‘ime the pelicies were applied for Hedrick and. Ordway knew that the 
wheat on section 13 was standing and uncut, and that the plaintiff de- 
sired insurance upon same in that condition; that plaintiff has complied 
with the stipulations in «he policies and is entitled to his debt. 


Each of the companies filed a like answer, containing general and 
special exceptions, general denial, and specially alleging that its policy 
was for the sum of $5,000 for the term of ene month from July 9, 1919, 
on grain of all kinds, including sacks and bags, owned and held by the 
assured in trust or on commission or on joint account of o‘hers, or held, 
but not delivered, only while contained in buildings or sacks on farm and 
situated on section 13, block 7, Carson county, Tex. They further spe- 
cially set out two paragraphs of the grain record warranty clause and 
stated ‘hat a 100 per cent. coinsurance clause was contained in the poli- 
cies, and alleged that the loss by fire occurred to standing grain, and did 
not occur to grain in the condition described in the policy, and that the 
policy never took effect as to any such property; ‘hat, if mistaken in this, 
it still would not be liable on account of the breach of the record war- 
ranty clause contained in the policy. It specially denied the allegations of 
fraud and mistake, and alleged that, if plain iff had any conversation with 
any person which contemplated the issuance of a written policy in the 
usual form, its policy, if written in the usual form, does not cover any 
such propertv nor loss as is set out by the plaintiff. and should no’ be 
reformed. Ordway answered by general demurrer and general denial. and 
denied the allegations of fraud and mistake in the issuance of the policies. 


The plaintiff, by supplemental petition, specially alleged that the poli- 
cies of the defendant were never delivered ‘o him, notwithstanding he 
paid the premium; that the fire occurred on the 10th day of July, before 
Hedrick received the policies; that plaintiff had never received them, and 
dees not know their contents; that he has complied wi‘h all their condi- 
tions and has given the required notice of loss; that he kept a true and 
correct record of the wheat on section 13 and a set of books, as required 
by the policy; ‘hat. if he is mistaken in this, then he kept a record of 
the number of acres on section 13, and a record of the wheat sold off 
of the land before the fire, a record of the number of acres destroyed by 
the fire, a record of the average number of bushels raised on the other 
land on this section contiguous to the destroyed area, and also kep’ a 
record of the average yield on section 13 and of the market value and 
price per bushel of the .wheat sold off of section 13, and therefore has 
substantially complied with the requirements of ‘he record clause; that 
at the time of the fire the wheat was not graded, but was standing and 
uncut. and in its then condition it was no’ capable of being graded; that 
the defendant had denied. liability, and because Hedrick and Ordway 
knew that the grain was standing and uncut and in shocks. defendant is 
estonped to deny liability on accovnt of such wheat being uncu’. 

Plaintiff also filed a trial amendment alleging that on July 7, 1919, 
and at all times mentioned in nlaintiff’s petition. Hedrick was the agent 
of the defendan’ Connecticut Fire Insurance Company; that said insur- 
ance company ratified and adopted the acts of the said defendant Hedrick; 
that it had held Hedrick out as its agent and clothed him with authority, 
both express and implied, to solici’ fire insurance for it; that it ratified 
the acts and conduct of said Hedrick in every particular and received the 
premiums which had been paid Hedrick on the policies. 

There was a peremptory instruction in favor of Ordway. No charge 
whatever was giver, with reference to Hedrick. In respense to special 
interrogatories the jury found: (1) That Ordway agreed with Hedrick 
that the former would write the insurance policies for plaintiff to cover 
both cut and uncut grain in the field; (2) that the to’al amount of plain- 
tiff’s loss by reason of the fire was $4,061.30; (3) that other insurance 
companies had paid plaintiff on his loss $2,522.93, and that the total loss 
of plaintiff, exceeding :-he amount of insurance already ropa by him, 
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was as to the proportionate amount of the liability of each defendant, 
$769.18. Judgment was entered accordingly. 


[1] Appellants, it seems, have briefed this case under the mistaken 
impression that plaintiff’s ac'ion is based upon the written policies. As we 
construe the plaintiff’s pleadings, he seeks to recover upon a parol con- 
tract of insurance. It is true that in his testimony he admits that he 
expected policies in ‘he usual form to be subsequently issued and deliv- 
ered to him, but, as stated in Chenier v. Insurance Co., Ann. Cas. 1914D, 
653, note: 


“Tt is well settled that an oral agreement to insure against fire is 
presumed to be made in contemplation of a policy containing the terms 
and condi‘ions in customary use, and impliedly to adopt the same, and it 
is on this ground that such agreements are sustained as complete and 
binding contracts.” 

See, also, Dalton v. Norwich Union F. I. Society (Com. App.) 

S.. W. 2di. 

[2] It appears from the record that policies’ were never issued and 
delivered in accordance with the parol contract and it is declared in ‘he 
note to Chenier v. Insurance Co., supra. 654, that— 


“By the great weight of authority, if a fire insurance company makes 
a valid oral agreement to issue and thereafter wrongfully fails or re- 
fuses to issue the policy contemplated by the agreement, and denies that 
any contract of insurance exists, it thereby waives the right to rely on 
the conditions which by implication from the oral agreement it might 
rightfully have inserted in such policy.” 


We could rest ‘he decision of this case upen this rule in so far as 
the defendants have pleaded the record warranty clause and the breach 
thereof as a defense if the plaintiff had set up the defendants’ denial of 
the contract and their failure to issue and deliver the policies as a waiver 
of‘ such warranty. 

[3, 4] Many of «he 48 propositions urged by the appellants are pre- 
dicated upon the assumption that Hedrick was not shown to be the agent 
of either of the companies. This issue was not submitted to the jury, 
and in support of the judgment we mus: presume that the court found 
Hedrick to be such agent, since there is evidence in the record which 
would sustain the finding as well as a presumed finding that the defendants 
had ratified the contract which plaintiff made with Hedrick. I: was 
shown that Hedrick was an insurance agent, representing several cempa- 
nies at White Deer; that prior to. the date of the contrac’: sued upon he 
had arranged with Ordway, who was the agent of the defendants at 
Amarillo. to write insurance upon grain when réquested by Hedrick to 
do so; and ‘hat in pursuance to such previous agreement with Ordway 
the two policies were written. It has been held by this court in Austin 
Fire Insurance Co. v. Brown, 160 S. W. 973, that a person empowered 
with an authorized agent to represent him in negotiations for insurance 
has the same power to bind insurer as has ‘he agent. This being the state 
of the record, it will not be necessary for us to discuss these assignments 
raising the question of Hedrick’s authority to make the contract, since the 
appellants are precluded by the judgmen’. 

[5] The first proposition urged is: 

“Since the insurance did not cover standing grain, the plaintiff should 
not recover in the trial court.” 


The policies written by Ordway and sent to Hedrick did not cover 
standing grain, bu’, as above stated, plaintiff did not sue upon the policies. 
His suit was upon the oral contract. which expressly covered standing 
grain, together with ‘a small amount which had ‘been cut and was at that 
time in shocks on the premises. It is settled law :hat parol contracts’ of 
insurance, in the absence of any statutory provision, or provision in the 
charter of the corporation prohibiting them, are valid. Ginners’ Mutual 


2 
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Underwriters Association v. Fisher, 222 S. W. 285; Brotherhood R. R. 
Trainmen v. Cook, 221 S. W. 1049; 26 C. J. 43—46; 14 R. C. L. 880, § 
55. In the authority last cited it is said: 

“The authorities are agreed that, in the absence of a statute to the 
contrary, of which there are examples, an oral contract of insurance which 
contains all of the elements essential to a con ract is valid.” 


Id. 881, § 56, declares that— 


“Notwithstanding some authority to the contrary. it is generally held 
that an agent wih power to make and issue policies may agree orally 
for temporary insurance.” 

To the same effect is 26 C. J. 46, § 35, citing numerous authorities 
from this and other jurisdictions. 

[6] It is admitted in the record that Ordway was the agen’ of the 
defendants. Under the provisions of V. S. C. S. art. 4961, and in view 
of the evidence showing that plaintiff, Fields, paid the premium at the 
time he entered into ‘he oral contract with Hedrick, that Hedrick paid 
such premium to Ordway, and that no part of it has ever been repaid or 
tendered to plaintiff, the issue of the authority cf Hedrick and Ordway to 
make the identical parol contrac’ sued upon and its ratification by the de- 
fendants is placed beyond controversy. Austin Fire Insurance Co. v. 
srown, supra; 26 C. J. 65-70. $§ 65-68. We therefore overrule the first 
assignment, since by the express terms of the parol contract the insur- 
ance was of grain standing uncut in the field. 

[7] I is insisted by the third and eighth prepositions that, because 
plaintiff did not pray “for a reformation of the policy sued on,” he is not 
entitled to recover. It is a sufficient answer to these assignments to say 
that the suit is not based upon ‘he policies, and it has been expressly 
held in this state that. where the suit is upon an oral contract, plaintiff 
is net required to seek reformation. A=tna Insurance Co. v. Brannon, 
99 Tex. 391, 89 S. W. 1058. 2 L. R. A. (N. S.) 548, 13 Ann. Cas. 1020; 
Na ional Union Fire Insurance Co. v. Patrick, 198 S. W. 1050. 

The fourth proposition is disposed of by the statement that Samp- 
son testified that he heard Hedrick phone Ordway to issue the policies so 
as to cover wheat that was uncut as well as cu: and in shocks, stacks, er 
buildings. A letter from Ordway to Hedrick of July 7th was admitted, in 
which Ordway stated that he had issued the policies under the authority 
given him in ‘he summer of 1917. It seems that this authority had not 
been revoked at the time the policies were issued. 

[8, 9] It is sufficiently alleged in plaintiff's pleadings that Hedrick 
was the agent of the Northern Assurance Company. It is insisted under 
several propositions that, since the verdic’. of the jury does not dispose 
of the plaintiff's action against Hedrick, it is not sufficient to support the 
judgment in his favor. The question of Hedrick’s liability, like the issue 
of his agency. was not submi‘ted to the jury. Plaintiff prayed for judg- 
ment against Hedrick only in the event that it should be found that he 
was not entitled to recover against the companies. The effect of the 
jury's findings is tha: he was entitled to recover against the companies. 
Upon such findings the court was warranted in finding that Hedrick was 
not liable and in entering judgment accordingly. This is a matter of 
which Hedrick alone would Have the right to complain. May v. Martin, 
32 Tex. Civ. App. 132, 73 S. W. 840. ; 

[10] The tenth proposition is: 

“Since the policies sued on con ained the 100 per cent. coinsurance 
clause, and the plaintiff alleged there was $26,400 insurance upon the 
property, and his evidence ‘raised the issue that there was more value at 
risk that such amount, the trial court erred in refusing the fifth reques‘ed 
charge, which provides, ‘What was the total value of all the wheat 
standing and cut on section 13 at the time of the fire?’ ” : 

- This proposition cannot be sustained because the 100 per cent. coinsur- 
ance clause was not pleaded as a defense. Defendants merely menticn 
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the fact that the policies contained such a clause, but the clause itself is 
not set out in the answers, nor does it appear as an exhibit to the plead- 
ing; furthermore, no breach of the clause was alleged. 


[11] Appellants insist that plaintiff is not entitled to recover because 
he has breached the record warranty clause. The two paragraphs of this 
clause relied upon are pleaded as follows: 


."(1) The assured shall, at the beginning of each season, if the pre- 
mises are controlled by the assured, take a complete itemized inventory 
showing* the exact quanti'y and kind of rice and grain or other stock on 
hand, and, if same has been graded, priced, bought, ‘or sold, will preserve 
an exact record of such grade or price. 

“(2) The assured shall also keep a set of books and a record show- 
ing the exact quantity and kind of rice or grain and other stock deposited 
on the premises, and removed from the premises, and, if any of the rice 
and grain or other stock is graded; bought, or sold by «he assured, he 
shall produce accurate recerd of the grades, quantities, and prices in- 
volved in such transactions.” 


lf the policies had been issued in pursuance of the terms of the parol 
contract covering grain not cut or in shocks, so much of said clauses as 
are applicable to the fac’s would have required that plaintiff keep an 
exact record of the grade and price of all wheat sold and removed from 
the premises. It clearly appears from the record that this has been done. 
It is difficult to understand how, under a policy covering grain standing 
in the field, or in shocks in the field, the insured could ‘a’ the beginning 
of the season take a complete, itemized inventory showing the exact 
quantity and kind of grain en hand.” This requirement, in the nature of 
things, could not possibly be complied with until the crop had been 
threshed, weighed, and graded. We must therefore construe the clause 
in this particular to be inapplicable under the contract sued upon, and a 
failure to comply with it cannot, of course, cons‘itute a defense. Plain- 
tiff’s proof showed the number of acres-of wheat in section 13, the aver- 
age yield per acre, the number of acres burned, and the price, grade, and 
the name of the purchaser of all wheat sold. This is sufficient to satisfy 
the requirements of ‘he clause in question. 


[12] The policies were not made exhibits to defendants’ answers, nor 
did they plead that the policies in contemplation of the parties provided 
that payment should be made 60 days or any other time af‘er proof of 
loss; in fact, there is no allegation whatever as to proofs of loss or the 
existence of any such provision in the policies. Plaintiff is therefore en- 
titled to recover interes‘; from the date ef the fire, and the twenty-sixth 
proposition is overruled. 


[13, 14] It was shown that plaintiff had other insurance upon the same 
property. and under such circumstances defendants would be liable for 
only their proportional part of the to’al loss. Evidence was therefore ad- 
missible showing the amount of the whole loss sustained. The action of 
the court in permitting the plaintiffs to show that the other two compa- 
nies had paid their proportional part of the loss, if error, is harmless, 
since there is no conflict in the evidence sustaining the plaintiff’s right ‘o 
recover the amount for which judgment was rendered in his favor. But, 
if it should be held error, it is one in favor of the defendants, and they 
cannet complain. d 

[15] As shown by several assignments, objec’ions were made to evi- 
dence of conversations between plaintiff and Hedricks and to the sub- 
stance of conversations and correspondence between Hedrick and Ordway, 
relating to the contract, the subject-matter thereof, and «he loss. All of 
these objections were overruled, and, we think, properly so, because they 
are a part of the res geste or are admissions by defendant’s agents and 
are compe‘ent evidence. Fourteen of the 48 propositions advanced in the 
brief attack the action of the court in admitting evidence introduced to 
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show the agency of Hedrick. Since under the record his agency is estab- 
lished, and the issue is not reviewable, it is unnecssary to consider these 
conientions. : 

We find no reversible error, and the judgment is affirmed. 


ETNA INS. CO. v. EASTMAN. (No. 3310.) 


(Court of Civil Appeals of Texas. Dallas. April 27, 1901. Rehearing 
Denied May 25, 1901.)* 


236 Southwestern Reporter 763. 


3. INSURANCE—FAILURE TO CANCEL POLICY WHEN GIVEN 
NOTICE HELD WAIVER OF CONDITION AGAINST ADDI- 
TIONAL INSURANCE, , 


Under a fire insurance policy prohibiting additional insurance in ex- 
cess of a specified sum, if the insurer’s’agent was given notice of addi- 
tional insurance and failed to cancel the policy this was sufficient to con- 
stitute a waiver. 

(lor other cases, see Insurance, Dec. Dig. § 390.) 


Appeal from District Court, Hunt County. 

Action by H. P. Eastman against the A£tna Insurance Company. 
From a judgment for plaintiff, defendant appeals. Affirmed. 

See, also, 72 S. W. 431; 80 S. W. 255. 


Finley, Etheridge & Knight, of Dallas, for appellant. 
Bb. F, Looney, of Greenville, for appellee. 


Rainey, C. J. Suit by appellee to recover of appellant on a fire in- 
surance policy for the sum of $1,500 insuring a building, which building 
was destroyed by fire. The defendant pleaded that the policy had been 
forfeited by reason of the plaintiff violating a stipulation of the policy 
which prohibited him from taking out additional insurance in excess of 
$3,000. Plaintiff replied, alleging waiver by the agent of said company. 
Plaintiff recovered judgment, and defendant appeals. 

The evidence shows that defendant company issued to plaintiff its 
policy covering a building owned by plaintiff, insuring said building 
against fire in the sum of $1,500, and dated March 15, 1899. Said policy 
contained a claue prohibiting other insurance, except such as permitted 
by said, policy, which was $3,000. On January 23, 1900, plaintiff took out 
additional insurance for $3,500. On the day said additional insurance was 
procured, plaintiff notified D. E. Magrill, the agent of said defendant, 
that he had secured said additional insurance on said building, and no 
steps were taken to cancel the policy sued on. 

[1] The appellant's first assignment of error complains of the action 
of the court in permitting one Sweeton, a witness for plaintiff in rebuttal, 
to testify, over objections, that plaintiff told him on the day said addi- 
tional insurance was taken out about said transaction and that plaintiff 
had told him that he had notified D. E. Magrill that said additional in- 
surance had been take n out. Appellee insists that said statement was a 


*Received for publication February 3, 1922. 
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self-serving declaration made in the absence of the defendant, and of 
which it had no notice, and was afforded no opportunity to deny, and 
hence -illegal. 

The plaintiff, in testifying in his own behalf, testified that, when said 
additional insurance was procured, he notified Magrill, the agent of de- 
fendant, of that fact, which was denied by Magrill. On cross-examina- 
tion of plaintiff by defendant, he was asked relatie to statements made 
by him to one Henderson, the agen who wrote the additional insurance 
for plaintiff; the effect of said statement being that he had not notified 
Magrill of such additional insurance. Plaintiff, in reply to interrogatory, 
stated : 

“Henderson told me I had not notified Magrill, and I did not tell 
Henderson in reply that my reason for not having done so was that I 
did not know that I had to.” 


Defendant placed Henderson on‘ the stand, who testified that after the 
fire he had a conversation with plaintiff about additional insurance, and I 
asked him, “Did you notify Magrill?” The plaintiff just remarked “that 
he did not know that he had to.” I said, “Yes; you did, for I told you.” 
He says, “Well, I don’t recollect.” 

We are of the opinion that the court did not err in admitting the 
testimony. The issue as to whether plaintiff notified Magrill of the addi- 
tional insurance at the time it was taken out was sharply drawn by the 
pleadings and evidence. Said declaration was corroborative of plaintiff’s 
statement that he had notified Magrill of said additional insurance, and 
said declaration was made at a time when no self-serving motive could 
be imputed to him for making it. The additional insurance, as before 
stated, was procured on January 29, 1900, when the inurance agent, Hen- 
derson, testified that the buidling would bear the amount. of insurance 
that the plaintiff had on it at the time of the fire, March 3, 1900. The 
conclusion is: fairly deducible from Henderson’s testimony that plaintiff 
could have secured from him insurance on the building for the full amount 
for which it was insured, at the time it burned, which precludes the idea 
that plaintiff entertained an improper motive when he made the declara- 
tion to Sweeton. 

In Lewey & Co. v. Fischl, 65 Tex. 311, it was held in substance that, 
where a desire to misrepresent from some motive of interest has been 
imputed to a witness, a former statement, made by him at a time when 
the supposed motive did not exist, is admissible in confirmation of his evi- 
dence. See, also, Moody v. Gardner, 42 Tex. 414; 1 Greenleaf on. Evi- 
dence, § 469; Graham v. McReynolds, 90 Tenn. 673, 18 S. W. 277; Rail-— 
road Co. v. Lawson, 105 Tenn. 639, 58 S. W. 480. 

[2] We are of the opnion that the court did not err in permitting 
plaintiff to state his mental condition at the time he had the conversation 
with Henderson, and that he did not at that time think of his having * 
i Magrill of the additional insurance, but that he afterwards re- 
called it. 

[3] The third assignment of appellant complains of the court’s re- 
fusal to give the following special instruction, to wit: 


“You ate instucted that the burden is on the plaintiff to establish the 
waiver pleaded by him of the condition of the policy against the addi- 
tional insurance by a preponderance of the evidence, and if he has not 
done so you will return your. verdict for the defendant.” 


Under this assignment the appellant submits the following proposition : 

_ “Where defendant, as in this case, pleads a breach of contract, by 

virtue of which plaintiff has forfeited his rights under the contract, and 
the plaintiff, as in this case, pleads notice of such breach on the part of de- 
fendant’s agent and a waiver thereof, the burden is on the plaintiff, not 


only to show the authority of the agent, but also to establish the notice 
and the waiver.” 
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The evidence shows that Magrill was the agent of appellant, and no- 
tice to him of the additional insurance and the failure to cancel the policy 
under such notice, was sufficient to constitute a waiver. 

[4] The court charged the jury that— 

“You are charged that the burden of proof is upon the plaintiff to estab- 
lish by a peponderance of the evidence that such notice was given, and, 
unless you find form the evidence that he has done so, you will find for 
the defendant.” 

This, we think, was sufficient under the facts, and there was no error 
in refusing to give said special instruction. 

The judgment is affirmed. 


MENGER et ux. v. INLAND EMPIRE FARMERS’ MUT. FIRE INS. 
CO. (No. 16701.) 


(Supreme Court of Washington. Jan. 26, 1922.) 
203 Pacific Reporter, 934. 


1. INSURANCE—WHILE POLICIES ARE CONSTRUED STRICT- 
LY AGAINST INSURER, COURTS CANNOT MAKE NEW 
CONTRACTS. 

While insurance policies are construed strictly against insurer, yet 
courts cannot make new contracts for parties nor grant relief against the 
plain and unambiguous terms of a contract. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


2. INSURANCE — INSURER NOT LIABLE FOR LOSS WHERE 
TINSURER’S CONSENT TO ASSIGNMENT AFTER TRANS- 
FER WAS NOT SECURED. 

Where a sale is made and the property is destroyed before purchaser, 
secures the company’s agreement to assignment of the policy as required 
by the clause avoiding the policy in case of change of ownership unless 
consented to in writing, the insurer is not liable for the loss. 


(For other cases, see Insurance, Dec. Dig. § 328[1].) 


Department 1. 

Appeal from Superior Court, Spokane County; Lindsey, Judge. 

Action by O. A. Menger and wife against the Inland Empire Farmers’ 
Mutual Fire Insurance Company. From a judgment of dismissal, the 
plaintiffs appeal. Affirmed. 


R. L. Edmiston, of Spokane, for appellants. 
Chas. P. Lund, of Spokane, for respondent. 


MITCHELL, J. From a judgment of dismissal upon the plaintiffs elect- 
ing to stand upon their complaint after a general demurrer to it had been 
sustained, the plaintiffs have appealed. 

The suit is on a policy of insurance issued by the respondent to J. E. 
Balmer prior to August 15, 1918, and which was still outstanding at the 
date of the loss of the property by fire. The contract is fully set out in 
paragraph 3 of the complaint. Paragraph 4 of the complaint alleges that— 

On or about August 15, 1918, at Spokane, Wash., J. E. Balmer, “by 
clear deed, duly executed, delivered and recorded, sold, assigned and 














Fire, etc.] Menger v. Inl. Emp. Farmers’ M. F. I. Co. 395 


conveyed to plaintiffs his interest in said property and duly assigned, for 
value, their interest, right and title in and to said policy of insurance and 
all rights and benefits thereunder to plaintiffs,” etc. 

Paragraph 6 alleges that the plaintiffs’ agent was unable to reach the 
secretary of the company in order to obtain his signature to the assign- 
ment and cause it to be evidenced upon the company’s books as of Au- 
gust 15, 1918, prior to the fire which destroyed the property, owing to the 
fact that the secretary of the company resided in the country, and that 
plaintiffs’ agent was expecting to see him in Spokane and get his signa- 
ture or consent to the assignment. 

Consent to the transfer or conveyance of the property was never in- 
dorsed on or appended to the policy. The policy provided: 

“Any change of tile or ownership of this property renders this’ policy 
of insurance void, until consented to in writing by the seecretary.” 

It is alleged in the complaint that this clause of the policy is void 
and against public policy. ; 

[i, 2] The only question presented on the appeal is whether the 
policy was avoided by the sale of the property by Balmer without the 
consent of the insurance company indorsed on or added to the policy. 
The question must be answered against the appellants. While policies of 
insurance are construed strictly against the insurer, yet courts cannot 
make new contracts for parties, nor grant relief against the plain and 
unambiguous terms of the contract. This court said in Jump v. North 
British, etc., Ins. Co. of London, 44 Wash. 596, 87 Pac. 928, 12 Ann. Cas. 
ZF: 

“An insurance company has the right to determine for itself whom it 
will insure and what interest it wij] insure, and to provide that any change 
in such interest without its consent will work-a ferfeiture of the policy.” 


That was a case in which the policy holder undertook to hold the 
company after he had transferred the property insured without the con- 
sent of the company indorsed upon or. added to the policy, having pro- 
cured from the party owning the property at the time of the fire an as- 
signment of any interest he might have in the policy. But the principle 
involved is just as applicable here, it being, that an insurance company has 
the right to determine whom it will insure and what interest it will in- 
sure or be liable for. 

“An assignment of a policy of insurance with the consent of the 
company to a purchaser of the interest of the insured constitutes a new 
contract between the assignee and the company; the terms of the policy 
<n the basis of the new contract.” 2 Cooley’s Insurance Briefs, 
p. 1063. 

No reason or authority is suggested, nor are we aware of any, sup- 
porting the contention that the clause of the policy in question is void or 
against public policy. No public policy is violated in refusing an original 
holder the right to recover after the property has been transferred with- 
out the consent of the insurer. 2 Cooley’s Insurance Briefs, p. 1713. Nor 
is any public policy violated by denying recovery to one who is alogether 
remediless, except. by denying to another the right to select for him- 
self the person with whom he shall make a contract. 

Judgment affirmed. 


Parker, C. J., and Fullerton, Tolman, and Bridges, JJ., concur. 
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KREETAN CO. v. WESTERN ASSUR. CO. (No. 3551.) 
(United States Circuit Court of Appeals, Sixth Circuit. Dec. 15, 1921.) 
277 Federal Reporter 10. 


1. INSURANCE—MARINE CARGO POLICY HELD NOT TO HAVE 

ATTACHED. 

An open lake cargo policy issued to plaintiff, which on notice and pay- 
ment ‘of the premium covered any lumber cargo shipped by plaintiff dur- 
ing the season on a vessel classed 70 or better in the register of classifica- 
tions of the American Bureau of Shipping, held not to have attached to a 
cargo loaded by plaintiff in November on a barge which plaintiff also 
owned, and whigh, though not classified in its annual register, was after- 
ward, on plaintiff’s application, inspected by the Bureau and given a 
classification of 75, and a cetificate issued and delivered to plaintiff, but 
which certificate, as was common when a vessel was not deemed fit for 
navigation late in the season, expired by its terms on October. 15. 


(For other cases, see Insurance, Dec. Dig. § 402.) 


, 2. INSURANCE—ACCEPTANCE OF PREMIUM HELD NOT TO 
ESTOP INSURER TO DENY ATTACHMENT OF POLICY. 
Payment and acceptance of the premium for insurance of a cargo 

under an open policy eld not to estop the insurer to deny attachment of 


the policy, because the vessel was not of the classification required by its 
terms, where it did not know such fact, but the insured did, or was 
chargeable with knkowledge of it.’ 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 


In Error to the Ditrict Court of the United States for the Western 
District of Michigan; Clarence W. Sessions, Judge. 

Action at law by the Kretan Company against the Western Assurance 
Company. Judgment for defendant, and plaintiff brings error. Affirmed. 


Frederick L. Leckie, of Cleveland,,Ohio (McDonald & Kaltz, of Sault 
Ste. Marie, Mich., and Holding, Masten, Duncan & Leckie, of Cleveland, 
Ohio, on the brief), for plaintiff in error. 

Sherwin A. Hill and Carl V. Essery, both of Detroit, Mich. (War- 
ren, Cady, Hill & Hamblen and Carl V. Essery, all of Detroit, Mich., and 
Davidson & Hudson, of Sault Ste. Marie, Mich., on the brief), for de- 
fendant in error. 


3efore Knappen, Denison, and Donahue, C. JJ. 


KNAPPEN, C. J. Plaintiff in error sued upon a policy of marine in- 
surance to recover for the alleged total loss of a cargo of lumber, charged 
to have resulted from perils of the sea, and due directly to the foundering 
and sinking of the barge on which the cargo was loaded, while on a 
regular voyage, in tow of a steamer, from Drummond Island, Mich., to 
Saginaw, Mich. The policy was what is known as an “open lake cargo” 
policy. It did not insure the ship, but only the cargo. It was not limited 
to any one voyage, nor did it specify any ship, but expressly covered -only 
lumber loaded on vessels classed 70 and better in the register of classifi- 
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cations of the American Bureau of Shipping, and sailing on or after the 
date of the policy (March 1, 1918) and before midnight of the 30th day 
of November following.* The case was tried to a jury.. The District 
Judge, being of opinion, not only that the policy did not attach to the 
cargo in question, but that the loss did not result from perils of the sea, 
as that term is used in marine law, instructed verdict for defendant, on 
which judgment was entered. This writ is to review that judgment. 

The American Bureau of Shipping is an organization engaged in in- 
specting and classifying all types of vessels on the Great Lakes, princi- 
pally (but not solely) for insurance purposes. The underwriters, as such, 
are not financially interested in, and have no centrol over, the manage- 
ment or operation of the Bureau, although there are some underwriters 
on the Bureau’s board. The Bureau issues each year a so-called register 
(usually early in the season) containing detailed information as to each 
vessel, including its official number, type, name, and port of hail, flag, 
material, tonnage, name of owner or manager, date, the size and di- 
mensions, and when, where, and by whom built, as regards hull, engines, 
and boilers, respectively, as well as a table of classification showing the 
percentage of vessel rating, year, dates of, issue, and expiration of certifi- 
cate of classification and when vessel last seen. Register supplements are 
issued from time to time during the navigation season, covering changes 
since the main register was issued. The register and supplements are 
furnished only to subscribers to the classification system, which apparently 
include underwriters and owners generally, but not universally. 

The Bureau also issues each year a hand-book of classification (usu- 
ally some weeks later than the register), as a “ready reference for ship- 
pers and underwriters,” although a legend thereon states that it is “com- 
piled for the exclusive use of the insurance companies and their agents.” 
It contains only the name of the vessel, its type, flag, materials, tonnage, 
when built, lumber deck load, and class. Supplements showing changes 
made since the issue of the main hand-book are issued usually every few 
weeks during the season, and are sent to the various subscribers to the 
register, and also to the various undertwriters, who in turn send them to 
the various shippers. The hand-book supplements are not sent to ves- 
sel owners unless subscribed for. The main register for the year and 
its supplements together constitute the “register,” and the main hand- 
book for the year and its supplements together constitute the “‘hand-book.” 

The class to which a vessel is assigned is based solely upon an inspec- 
tion, and is determined by the vessel’s condition. The certificate of class 
is sent to the vessel owner, and always contains an expiration date, which, 
in case of wooden vessels, is either the end of the current year or an 
earlier date. The class is sometimes limited to the summer season or to 
a fixed date—sometimes to a certain class of sefvice, or is resricted to 
certain waters. <A restriction to a givn date indicates that the vessel is 
not regarded by the Bureau suitable in its then condition to navigate later 
in the season. Seventy was the lowest class. 

The lumber in question was shipped on barge No. 1, which was owned 
by plaintiff, which also owned the steamer which towed the barge on the 
voyage in question, as well as other vessels. Plaintiff did not have the 
1918 register.. When the policy of insurance was issued, at the opening 
of navigation for 1918, and for some time previous, this barge was not 
classified or listed in either register or hand-book. Under the conditions 
then existing the policy would not have covered the shipment in ques- 
tion. On April 11, 1918, an examination and survey of the barge was had 
by the Bureau at plaintiff's request, for the purpose of giving her a clas- 
sification. Final action was delayed until certain repairs required by the 


*This is the provision of the main policy. Whether a rider thereon 
substitutes handbook for register will later be discussed. 


26 Vol. LIX. 
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examiner should be made.* The owner’s report that the repairs had been 
made was received by the examiner, who about July Ist recommended a 
classification of 75, to expire October 15, 1918. On July 6th the Bureau 
approved the examiner’s recommendation, except that it classified the 
barge at “75 C. F.,” which meant “limited to coarse freight” (which term 
included lumber, but not perishable freight)—the class to expire October 
15, 1918, as recommended by the examinér. The certificate was issued 
accordingly on July 13th and sent to the plaintiff company, which, on 
August 19th, paid the Bureau’s expenses for the examination, survey, and 
issuing of certificate. The latter came ultimately into thes hands of the 
vessel’s captain. 

The testimony that the certificate gave the date of the expiration 
(October 15, 1918), as well as the fact that plaintiff's general manager 
was informed of its receipt, is not denied. Whether plaintiff's manager 
actually saw the certificate itself is in dispute. The manager says he was 
told only of the class, and did not inquire further. The master says he 
was “real sure” he showed the certificate to the manager. Meanwhile, in 
the 1918 register, which was issued early in the season of 1918, and in the 
hand-book of that year, which was issued a few weeks later than the 
register, the barge was listed, but not classed. It was not contained in 
the register supplement No. 1 (covering the period from March Ist to 
June 15th), as no change had been made affecting this barge since the 
issue of the main register; but it did appear in the second register sup- 
plement (covering the period from June 15th to October 3lst), with a 
class of 75 C. F., and a statement that the certificate was dated July 19, 
1918, and would expire in October, 1918. It, however, does not clearly 
appear that the suppplement was actually issued before the date of the 
shipment in question,, which was November 7th. Meanwhile, the barge 
had been listed and alassed in the first hand-book supplement (August 
2d) as “75 C. F.,” but without statement of the date of expiration of cer- 
tificate of class. It was not contained in the second hand-book supple- 
ment (September 30, 1918), or in the third (October 21st), but was in- 
cluded in the foutrh supplement (January 10, 1919), under heading “Class 
Withdrawn,” with notation “Expiration .of class.” 

The question is thus presented, as between plaintiff and defendant, 
whether the barge was on November 7th classed as 70 and better. If the 
register governs, plaintiff must fail, for the reason, if for no other, that 
its only showing of classification showed the latter’s expiration before 
date of shipment. If the hand-book controls as between the parties, re- 
gardless of the actual fact of expiration of classification, verdict should 
not have been directed for nonattaching of insurance, provided the 
classification in the second supplement as 75 C. F., without statement of 
limitation of date of expiration of class, must, as between the insurer and 
the insured, be regarded as continuing throughout the season. It thus 
comes to this: That if plaintiff is allowed to recover it can be only be- 
cause of the failure of the hand-book supplement to show that the cer- 
tificate of classification would expire on October 15th. 


The main policy states that the insurance is “on lumber * * 
laden on steamers, schooners, and barges classed 70 and better in Great 


+ 


*The Bureau's secretary testified: “As I recall, when I first received 
that report, I was very loath to give that vessel any class whatever, and 
I took it up with Mr. Bates [the inspector], and I also wrote to the owners 
that, if they would make certain repairs, we would give her a limited 
class—that is, up to this October 15th—as we felt that vessel was of such 
a low character that she was not fit to navigate after that time; that she 
was not a safe risk for either cargo or hull underwriting. And that is 
why I limited the class to October 15th.” There was no denial of this 
testimony, 
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Lakes Registers for the current year,” which was 1918. The American 
Bureau of Shipping, organized in 1916, succeeded the organization known 
as the Great Lakes Register in the publication of both register and hand- 
book, and followed the system of its predecessor. A stipulation contained 
in a rider attached to the policy recognizes this situation, and declares that 
wherever the words “Great Lakes Register” appear in the contract, or 
any of its attachments, they shall be construed as reading “Great Lakes 
Register and/or the American Bureau of Shipping Register”; and it was 
further stipulated that the “1917 Great Lakes Hand-Book of Classifica- 
tions shall govern temporarily until the 1918 American Bureau of Ship- 
ping Hand-Book of Classifications is furnished”; also that “from and 
after the receipt by the insured, or its office, of copy of American Bu- 
reau of Shipping Hand-Book of Classifications for 1917 [1918] this con- 
tract shall not include or cover cargoes on or in board any vessel not 
classing 70 or better in said 1917 [1918] hand-book except,” etc.* 

Plaintiff, invoking the rules that the contract must be construed most 
strongly against the insurer, and that in case of conflict between the 
main policy and the rider the latter shall control, contends that the hand- 
book alone controls the question of classification; that inasmuch as the 
only hand-book for 1918, issued before the loss (and in which the barge 
was classed) contained no date of class expiration, the policy must be 
held to have attached to the cargo in question. The District Judge recog- 
nizing the general rules of construction invoked by plaintiff, was of opin- 
ion that both the main contract and the rider should be construed to- 
gether; that, so construed, the contract requires that the classification ap- 
pear in the register, and probably in the hand-book as well. He con- 
cluded that so far as appeared by the proof the classification terminated 
on the 15th day of October, and that the barge was not classed as 70 or 
better after that date—the only thing to the contrary being the “fact that 
the limitation does not appear in the hand-book.” 

[1] We do not find it necessary to determine what the result would 
have been, had plaintiff been the owner, not of the barge, but only of 
the cargo, and had had no knowledge, other than that conveyed by the 
hand-book, as to the date when the certification of classification would 
expire.t We do not meean by so saying to imply disagreement with the 
views of the District Judge as applied to such case, but the actual situa- 
tion is quite different. We cannot, without violence to the record, refuse 
to recognize the undisputed proof that.the classification was in fact lim- 
ited to October 15th, nor the imperative conclusion that plaintiff, by the 
receipt of the certificate containing that information, was legally charged 
with knowledge thereof, and whether or not its officers in fact observed 
the express words of limitation contained in the certificate. To hold 
oherwise would be to exalt form over substance and to substitute fiction 
for fact. In saying this, we may leave out of account the secretary's tes- 
timony given in note 2, supra. It is not a question of private records or 
secret determination of the Bureau. ‘The listing of the barge in the main 
register and the main hand-book for 1918, without statement of class, 
was plainly not the “classing” contemplated by the policy. Nor are we 
impressed by the argument that a classification once made necessarily 
continued for the season, in spite of knowledge or notice to the contrary. 
We are also unable to assent to the proposition that the termination of 
the certificate did not mean the termination of the classification. The 
record is distinctly to the contrary. 





*We have not stated these provisions in the order in which they are 
given in the rider. 

tlt appeared without dispute that the 1918 hand-book was sent to 
plaintiff as owner, although there is no express testimony that plaintiff 
consulted the hand-book or had knowledge of the classification of the 
barge contained in the first supplement. 
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The, conclusion we have reached does not amount to defeating an 
affirmative and continuing hand-book classing by evidence outside that 
record to the prejudice of one relying, and entitled to rely, conclusively 
thereon. The most that can be said of the hand-book record is that it 
does not show when the certificate would expire. The Bureau’s secretary 
testified that “it has never been customary to give the expiration date in 
that hand-book,” but that “it is customary to give it in the main register.” 
We have already said that the class is sometimes limited to the summer , 
season, or to a certain kind of service, or is restficted to certain waters. 
Such facts appear in the hand-book. With this limitation, and assuming 
that the secretary’s testimony just referred to means that it was not 
customary to show in the hand-book future expiration dates (these in 
fact do appear in the register), the testimony is not only borne out by 
the hand-book, but there is no testimony to the contrary. There is also 
nothing to the contrary in the fact that the hand-book supplements con- 
tain lists of vessels in “class withdrawn” (which plainly means already 
withdrawn or expired, and since the issue of the main hand-book or 
register, or possibly an earlier supplement), and of “continuation of class” 
(and under which, of course, the bafge in question never appeared), this 
latter heading relating to vessels already classed in the register as under 
certificates expiring at a given date before the end of the season, and 
usually classed in the hand-book, but always there without date of expita- 
tion of certificate. 

{2] But it is perhaps enough, in this connection, to say that the hand- 
book does not affirmatively show, and was not intended even prima facie 
to indicate, that the classification shown in the hand-book without date 
of expiration would continue throughout the navigation season, and thus 
contained nothing inconsistent with, or in any way weakening the effect 
of the direct and positive notice previously given the insured that the, 
certificate of classification would expire on October 15th, and so before 
the shipment in question was made. Ner did the receipt by the under- 
writers of the premium rates for the shipment in question.’(or for other 
shipments, if any, after October 15th) upon the barge.in question estop 
defendant from asserting that the certificate had expired. The proof is 
undisputed that the underwriters are not furnished with copy of the cer- 
tificate of class, nor are they ndtified of change in class unless thy so re- 
quest; and there is no evidence that the underwriters had any knowledge 
until after the loss that the certificate had expired. 

We therefore think the verdict was properly directed for defendant, 
for the reason that the insurance did not attach to the cargo. This con- 
clusion makes it unnecessary to consider the other ground on which verdict 
was directed. 

The judgment of the, District Court'is accordingly affirmed. 
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ACCIDENT AND HEALTH. 


BENNETT vy. STANDARD ACC. INS. CO. (Nov. 17410.) 
(St. Louis Court of Appeals. Missouri. Jan. 3, 1922.) 
237 Southwestern Reporter, 144. 


1. INSURANCE—EVIDENCE SUFFICIENT TO SUPPORT JUDG- 
MENT FOR PLAINTIFF IN ACTION ON ACCIDENT POL- 
ICY. 

In action on an accident insurance policy defended on the ground 
that the injury was from attemp* to commit suicide, evidence held to sup- 
port judgment for plaintiff. 


(For other cases, see Insurance, Dec. Dig. § 665[6].) 


3. INSURANCE — ACTION ON RENEWAL POLICY ISSUED ON 
TRUTHFULNESS OF STATEMENTS IN ORIGINAL NOT AF- 
FECTED BY CANCELLATION OF POLICY IN ANOTHER 
COMPANY AFTER ORIGINAL ISSUED. 

Where an accident insurance policy was renewed on agreement that it 
was issued in consideration of the truthfulness at that date of the war- 
ranties in the original policy. one of which was that no accident policy 
issued to insured, had ever been canceled, that a policy in another com- 
pany had been canceled after the date of the original policy was not a 
breach of warranty, where the breach claimed was not based on the re- 
newal policy, but on the original. 


(For other cases, see Insurance, Dec. Dig. § 300.) 


4, INSURANCE—AGENT: ISSUING POLICY AND ACCEPTING 
AND RETAINING PREMIUM KNOWING WARRANTY UN- 
TRUE, HELD WAIVER. 
lf the agent of an accident insurance company knew that insured’s 

warranty of correct and temperate habits was untrue and still issued the 

policy, accepted and retained the premium, it would amount to a waiver. 
(For other cases, see Insurance, Dec. Dig. § 392[1].) 


8. INSURANCE—WHERE REFUSAL TO PAY ACCIDENT CLAIM 

WAS NOT WILLFUL NO PENALTY SHOULD ATTACH. 

In an action on an accident policy, where the evidence pointed strongly 
to the fact that plaintiff attempted ‘o commit suicide, and failed to show 
that defendant’s refusal to pay was willful. the issue of vexatious re- 
fusal to pay under Rev. St. 1919, § 6337, should not have been submited 
to the jury. 

(For other cases, see Insurance, Dec. Dig. § 602.) 


Appgal from St. Louis Circuit Court; Granville Hogan, Judge. 

Action by Frederick D. Bennett, by Harris N. Bennett, his guard- 
ian, against the Standard Accident Insurance Company. From judgment 
for plaintiff. defendant appeals. Reversed, and remanded for new trial. 


M. U. Hayden, of St. Louis, for appellant. 
Abbott, Fauntleroy, Cullen & Edwards, of St. Louis, for respondent. 


Biccs, C. Plaintiff, being non compos mentis and acting through his 
guardian obtained a judgment against defendant in the sum of $1,930, 
from which defendant appeals. 
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[1] The action is founded on an accident insurance policy which pro- 
vides a weekly indemnity of $25 for total disability resulting from bodily 
injuries effected directly exclusively and independently of all other causes 
through external, violent, and accidental means. $1,300 of the judgmen: 
represents weekly indemnity and hospital expenses. The balance, $630, was 
assessed by the, jury as a penalty in the way of damages and attorney’s 
fees for vexatious refusal to pay. 

It was clearly established that plain:iff received injuries which totally 
disabled him as a result of inhaling illuminating gas. Whether the gas 
was inhaled accidentally or voluntarily by his own act was the mooted 
question in the case. No contention is made that plaintiff was insane at 
the time. Defendant asserts that the evidence conclusively shows that 
plaintiff's injuries resulted from an attemp: to commit suicide, and that 
the evidence in the case was insufficient to warrant the submission of the 
cause to a jury on the theory of an accident, and hence its demurrer to 
the evidence should have sustained. es 

The fac’s may be summarized thus: The policy which provided a 
death indemnity as well as a disability indemnity was issued to the plain- 
tiff on March 27, 1915, to remain in force for one year. It was at the 
end of the year renewed for an additional period of 12 months from and 
after March 27, — Plaintiff received his injuries which totally disa- 
bled him on September 25, 1916, at which time he was a married man 
having a wife and two daughters. 

In 1915, prior to his injuries, Bennett rented a room at the residence 
of a Mrs. Janez, in an apartment building situated at 5700 Clemens ave- 
nue, in the city of ‘St. Louis, and from then to ‘he time of his injuries 
resided there and was not living with his family, who were at the time 
of his injuries in the city of Chicago. The building referred to contained 
six apartments, two on each floor, with a hall <hrough the center of the 
building and an apartment on each side. The apartment which Mrs. 
Janez occupied was on the west side of the building on the first floor, the 
building facing north. Immediately to the east of ‘he building there was 
a sidewalk in lieu of the street and which formed the east boundary of 
the block. This sidewalk was called Cabanne way, and extended north- 
wardly from Delmar avenue for several blocks. At the rear of the build- 
ing was a yard, and immediately south of the yard a public alley running 
parallel with Clemens avenue. ' 

In September, 1916, Mrs. Janez contemplated giving up her apart- 
ment, and so informed the plaintiff, Bennett, making it necessary for him 
to secure new quarters. On Friday, September 22, 1916, Mrs. Janez in- 
formed Bennett that on the following Tuesday, September 26h, she 
would vacate the apartment and that he would be required to move. At 
the time she also told him that on Sa‘urday, September 23d, she would 
leave the city, but would return about 6 o’clock on the evening of Mon- 
day, September 25th. She left the city as stated and returned ‘o the 
apartment shortly after 6 o’clock on Monday. When she opened the front 
door of her apartment “the gas burst in my face,” as expressed by her. 
She found the rooms filled with gas and went immediately to the kitchen. 
Upon opening the door thereof she found the air in the kitchen was fresh, 
and she then noticed that the door leading to Bennett’s room was clesed. 
After rapping on the door and calling to the plaintiff and recejving no 
reply she opened ‘he door, and the plaintiff was found in bed with his 
nightclothes on and unconscious,’ but still alive and breathing heavily. 
Mrs. Janez summoned Dr. Vineyard and also others, including the plain- 
tiff’s brother. At the time a gas jet on the wall in the plaintiff’s bedroom 
was turned on and the gas was escaping. The windows in the room were 
closed, but were immediately thereafter opened and the gas turned off. 
The plaintiff was removed to a hospital, where he hovered between life 
and death for several days, but finally partially recovered. At the time 
of the trial he was mentally unsound as a result of gas poisoning and 
unable to attend to his own affairs. 
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At che time referred to it Was discovered that inside of Bennett’s 
room and adjacent to one of the windows was a screen which belonged 
to the window, but which had been removed and placed inside of the room. 
The screen referred to was hung by means of hooks from the top and 
also had a hock in the center at the bottom which went into a ring on «he 
window sill. Just about the center of the lower sash of the screen and 
over the hook which attached the screen to ‘-he window sill was a smail 
cut about an inch or inch and a half long. On the window sill was found 
an open knife and beneath the windew on the outside a stepladder ex- 
tending from the window sill to the ground, which stepladder while partly 
obs’ ructed by a tree was visible from the sidewalk referred to and known 
as Cabanne way and along which people passed to and fro. Near the 
front door of the apartment, a considerable distance frem Bennett’s room, 
was found his trousers, which contained his keys and a few pennies. In 
the room of Mrs. Janez across the hall from Bennett’s room a revolver 
was found on the bed. Mrs. Janez had previously packed her belongings 
preparatory to giving up the apar:ment. However, a trunk belonging to 
Mrs. Janez had been opened and trays therefrom removed and placed 
upon the bed, but nothing belonging to her was missing; also the dresser 
drawers in her room were found open, although she had closed them be- 
fore leaving. They, :owever, contained no property, as she had packed 
most of her belongirnss. There was no evidence of anything being dis- 
turbed in Bennet:’s room. In the bedclothing of Bennett's bed was found 
a piece of cloth gauze the size of a large handkerchief which contained 
the odor of chloroform. No bottle or other container for chloroform was 
found. A light overcoat of Bennett’s was found hanging in his room. 
A coat and vest belonging to him was never found. nor were they ever 
able ‘o locate his stickpins, cuff bnttons. or eyeglasses. No money was 
found in his trousers pockets, although he had cashed a chetk on the Sat- 
urday previous. The plaintiff's brother testified that he did not know that 
Bennet owned the revolver or the bone-handled knife referred to, although 
his oppor:unity of knowing such facts was meagre. ; 


As far as the evidence discloses, no one saw the plaintiff on the Mon- 
day referred to prior to his discovery by Mrs. Janez late in the after- 
noon of that day. On Sunday, the day before his injury, he spent the 
afternoon at his mother’s house in the city of S°. Louis. where he con- 
versed with the family about plans for the next few days, and where he 
at that time planned to return to his mother’s house on the nex: day, 
Monday, and settle some difficulty they were having with workmen re- 
pairing the house, and at the time drew a contrac: for the workmen to 
sign. As stated, his wife and daughters were in Chicago at the time, and 
one of the daughters op Sunday received a special delivery letter from 
the plaintiff saying that he would be in Chicago and see :hem on the fol- 
lowing Tuesday. On Sunday evening previous to his injury, as had been 
his custom for some time, he took dinner with a Mrs. Foster, with whom 
he had been an intimate associate for a number of years. Mrs. Foster 
boarded in the neighborhood, and it was shown that i. was Bennett’s cus- 
tom to dine with her at her boarding housee practically every evening. 
On the Sunday evening referred to Bennett and Mrs. Foster dined at a 
public restaurant and afterwards called on friends in North S‘. Louis, 
where they spent the evening card playing. At about 12 o’clock Bennett 
left Mrs. Foster at her boarding house, and this was the last time any one 
saw him before he was discovered in his injured: condi‘ion. 

From the testimony of the parties who saw Bennett on the Sunday 
referred to he was at that time in good spirits. On that day he made an 
engagement with his brother and bro‘her’s wife for the next day. As 
stated he had written to his daughter in Chicago that he would see her on 
Tuesday following. The parties at the card game referred to testified 
that he did mot appear depressed, and that he displayed particular inter- 
est in his host’s children and remarked that he was going to see his owu 
daughters shortly. On Sunday he had planned with his sister-in-law to 
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send certain clothing to. his family in Chicago. From the testimony of 
Mrs. Foster i: did not appear that on: the Sunday evening referred to 
Bennett had any intention of committing suicide, but on previous occa- 
sions plaintiff had indicated that he had that intention and often stated 
that he would like to go to sleep and never wake up. 

Some time before Monday the plaintiff had notified his tailor to send 
to his apartment and get several suits of clothes, as he was going to move 
or leave the city and they should be kept until the tailor was told what 
to do with them. The tailor on Monday morning between 10 and 11 
o’clotk sent a messenger to the apartment for the purpose of getting «he 
clothes, and, as previously arranged with the plaintiff, the front door was 
left unlocked so that the messenger could get <:he clothes, which were 
packed in a suit case and found by the messenger near the front door. 
At the time, which was about 11 o'clock on Monday morning. the messen- 
ger smelled the odor of gas when he opened the door of the apartment. 
He ‘ook the clothes, but saw nothing of Bennett or any one else at the 
time. At about 4;30 in the afternoon of Monday the odor of gas was 
noticed by one of the other tenants in the building. At about 6 o’clock the 
janitor of the building noticed the odor of gas, as did also one of ‘he 
other tenants. who called it to the janitor’s attention, and an_ investiga- 
tion was thereupon made in'the cellar of the apar:ment, but the cause of 
the gas leak was not discovered at that time. Between 5 and 6 p. m. of 
that day the colored janitor of another apartment building in the neig- 
borhood <estified that he saw a white man go from the sidewalk known 
as Cabanne way to the rear part of the apartments referred to, and he 
seemed to be in a crouched position, and came out in about 20 minutes 
thereafter, but this witness did not know the man and ‘hought at the 
time he was one of the tenants. 

There is much evidence in the record indicating a motive for suicide. 
Plaintiff had been a successful insurance man connected with Crane IJn- 
surance Agency for a number of years, but during the las: few years pre- 
vious to his injury he had become embarrassed financially and his busi- 
ness was on the down grade. At the time of his injuries he was indebted 
to his employers, on account of overdrafts, in the sum of $2,000. He 
was administrator of his father’s estate and had used funds of the esta‘e 
to the extent of $2,500. He was without cash funds, and his bank ac- 
count at the time showed a balance of $9.45. Shortly before his injury 
his connection wih the Crane Agency had been terminated. Besides his 
financial condition, he had not lived with his family for a year and a 
half prior to the alleged accident.. He was separated from his wife and 
they were not on good terms. Besides’ this he had formed an alliance 
with another worhan and had been for a cons‘derable time devoting his 
time and atten'ion to her. and the evidence indicates that at about this 
time there was some chance of their ‘relations being broken off. The evi- 
dence strongly indicates that his business had left him, that his home was 
disrupted, and that he was without funds. Abou‘ a year before the in- 
juries he had, effected insurance on his life to the extent of $100,000. 
During July and August prior to the injuries he had taken out an ad- 
ditional $20,000. The premiums on these policies had to be met. About 
30 days previous to the time he was injured he had executed a declara- 
tion of trust wherein he turned over to a trust company certain of his 
insurance policies, directing that «he proceeds thereof be collected by it 
and invested for the benefit of his family. At the same time he turned 
over to the same trust company other insurance policies. directing that 
it collect the proceeds thereof and invest same for the benefit of his 
friend Mrs. Foster. 

The foregoing is not a complete statement of all the facts, but it is 
sufficient for the purpose of passing on the question of the propsiety ot 
the court's ruling in refusing defendan’s’ demurrers to the evidnce. On 
the issue of whether plaintiff's injuries were the result of an accident, 
the evidence was wholly circumstantial. It must be construed in the 
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light most favorable to plain iff. and from it must be drawn reasonable 
inferences in plaintiff's favor. Gauging it thus and in view of the rules 
‘ as to the degree of proof established by the Supreme Court in such cases. 
we think the evidence sufficient to uphold a judgmnt in favor ‘of plaintiff. 
Reynolds v. Maryland Casualty Co., 274 Mo. 83. loc. ci. 96, 201 S. W. 
1128; Brunswick v. Standard Acc. Ins. Co.. 278 Mo. 154. loc. cit. 172, 
213 S. W. 45, 7 A. L. R. 1213; Parker v. AEtna Life Ins. Co. (Mo. Sup.) 
232 S. W. 708. not yet officially reported. 

An examination will show that in these cases the evidence indicating 
suicide was. as strong, if not stronger, than the evidence in the present 
case; yet the Supreme Court: said the question of accident or suicide was 
one for the jury. What was said in the Brunswick Case may be said 
here, viz. : 

“The facts proven and which tend to show suicide are not sufficien: 
to exclude every reasonable hypothesis favoring accident, and there is 
left. on account of the presumption against suicide. an inference of acci- 
dent sufficient to take the case to ‘he jury.” 

See Andrus v. Business Men’s Acc. Ass'n. 283 Mo. 442, 223 S. W. 
70. 13 ‘A. L. R. 779, not yet officially reported. 

[2] Defendant asserts that its demurrers should have been given be- 
cause of certain breaches of warranty committed by plaintiff in applying 
for ‘he policy and the renewal thereof. which rendered it void. The cause 
seems to have been tried on the theory that the misrepresentation statute 
(section 6937. R. S. 1909; R. S. 1919. § 6142) did not apply to the policy. 
This being the trial theory it will be adopted here. and it will be unnec- 
essary to rule on the question as to whether the statute had any effect on 
the situation. 

[3] One of the breaches relates to a s'atement made by plaintiff in 
his original application for the policy in suit, which policy is dated March 
27. 1915. which statement was to the effect that no policy of accident in- 
surance theretofore issued to him had ever been canceled or renewal 
‘hereof refused. The defendant offered evidence.tending to show that in 
August. 1915. the Fidelity & Casualty Company canceled an accident pol- 
icy. It will be noted that this cancellation occurred after the date of the 
original policy. However, defendant asserts that in March. 1916. when a 
renewal receip’ was issued: to plaintiff, that it was agreed that same was 
issued in considertion of the truthfulness at that date of the warranties 
in the original policy. The answer to this is that the defendant in its 
answer made no claim of breach of warranty based on ‘he contract of 
renewal, but its allegations in that regard related to breaches of war- 
ranty at the time the original policy was issued. The Fidelity & Casualty 
Company policy was not canceled until after tha‘ date, so at the time 
of the issuance of the original policy in suit the representation or war- 
ranty made by the plaintiff was true. 

[4] The plaintiff in the application also represented tha* his habits 
were correct and temperate. According to the evidence this was not 
true; but there was also evidence tending to prove that Charles L. Crane, 
he agent of the defendant company who wrete and signed the policy. 
had knowledge of the plaintiff’s conduct at the time the policy was writ- 
ten. He was informed of the plaintiff's conduct, and in view of such 
knowledge on his part the company cannot set up such breach of war- 
ranty as a defense to the claim. If ‘he agent of the defendant knew that 
the warranty was untrue and still issued the policy. accepted and retained 
the premium. this would amount to-a waiver, and defendant could not 
escape liability on account thereof. Rosen:hal-Sloan v. Ins. Co.. 219 S. 
W. loc. cit. 671. 


We think the démurrers were properly overruled. 


_ [5] Defendant complains of the instructions. The court..cn behalf 
of the defendant, instructed the jury that the burden was imposed upon 
‘he plaintiff to establish by the greater weight of the evidence that the 
disability which he claimed resulted. independently of all other causes 
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from the accidental inhalation of gas. In this character of case. where 
the plaintiff claims that he was disabled through an accident, he carried 
the burden of showing that his injuries were due to an acciden’. 

The court gave another instruction at plaintiff's request, which told 
the jury that as to the defense that :he plaintiff's injuries were intention- 
ally self-inflicted the burden rested upon the defendant insurance com- 
pany to prove by the greater weight of the evidence that his injuries were 
caused by his own ac. intentionally inflicted. 

It was unquestioned that plaintiff received injuries by inhaling gas, 
and that at the time he was sane. The only issue in the case was whether 
or not he inhaled the gas accidentally or intentionally. The case is un- 
like a suit upon a policy of life insurance where a death occurs and 
wherein ‘he defense is suicide. When death results, this prima facie 
stablishes a liability. In that sort of a case where the defendant pleads 
suicide as a defense, the burden rests upon it to establish such defense. 
But here defendant engaged to pay plaintiff a certain sum of. money in 
the event he was disabled -hrough an accident. By the first instruction 
referred to the court properly placed the burden upon the plaintiff to 
establish that the disability occurred by reason of an accident. There 
Was one issue in the case, namely, accident or suicide. The court by one 
instruc’ion tells the jury the burden was on the plaintiff to show that the 
injuries were accidental. and by another instruction tells the jury the 
burden was on defendant te establish the fact that the injuries resulted 
from an attemp: to’ commit suicide. The two instructions referred to are 
clearly calculated to mislead the jury. and from them they would be 
unable to say, when they are read together, which party carried the bur- 
den of proof. ; 

The case of Lamport v. 4Ztna Life Ins. Co. (Sup.) 199 S. W. 1020, 
loc. cit. 1023, rules in a case of this character, where a plaintiff sues for 
disabili y under an accident policy, that the burden rests upon the plain- 
tiff to prove that his injuries were the result of an accident, and that the 
burden does not in such a case rest upon the defendant to prove that 
the injuries were inten‘ionally inflicted. 

[6] By instruction No. 5 for the plaintiff the court told the jury that, 
if they are unable to determine whether Bennett’s injuries were caused 
by his own inten‘ional act or by some other means or causes unknown, 
then they cannot find for defendant on its defense of suicide. By in- 
struction No. 10 given for the defendant the court told the jury that, if 
they are unable to determine whe her the plaintiff or some other person 
turned on the gas in the room in which the plaintiff was found, then their 
verdict should be in favor of the defendant. These two instructions are 
¢learly inconsistent. 

17] By instruc‘ion No. 4 for the plaintiff the jury were instructed 
that, if the plaintiff's injuries were caused by inhaling illuminating gas, 
and if they found that he did not intentionally inflict said injuries upon 
himself, but that said injuries were the result of inadvertence on ‘He part 
of the insured or some other person or were the result of the act of some 
third person intentionally committed, then you may find that the injuries 
were accidental within the meaning of the policy. 

The evidence in the case tended to establish either that Bennett re- 
leased the gas intentionally or that some other person went into the apart- 
ment while Bennett was asleep for the purpose of robbery and murder and 
released the gas. There was no evidence in ‘he case that Bennett himself 
by inadvertence turned on the gas, nor is there evidence that any other 
person by inadvertence did so or any evidence from which such facts 
could be inferred. The instruction is broader than the evidence and 
should not have been given in that form. Degonia v. St. L., I. M. & S. 
R. R, Co., 224 Mo. 564, loc. cit. 589, 123 S. W. 807. ; 

[8] There are other objections raised to the judgment, but it will be 
unnecessary to discuss them, as they are not likely to occur upon another 
trial. If upon a retrial the evidence is the same, we do not think the 
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court should submit to the jury the issue of alleged vexatious refusal ‘o 
pay. The statute (section 6337. R. S. 1919) yproviding for the penalty is 
penal in character and should be strictly construed. The evidence in the 
case points strongly :o the fact that the plaintiff attempted to commit 
suicide. - We think it would indicate to a reasonable and prudent man 
that the plaintiff intentionally made an attempt to end his existence. The 
evidence failed to show ‘hat defendant’s refusal to pay was both willful 
and without reasonable cause as the facts appeared to a prudent man 
before the trial. Defendant had reasonable cause to refuse to pay the 
loss and a right to litigate the question wi hout being penalized. Non- 
Royalty Shoe Co. v. Phoenix Ins. Co.. 277 Mo. 399, 210 S. W.. 37; Pat- 
terson v. American Ins. Co., 174 Mo. App. 44, 160 S. W. 59; Moritz Mil- 
ler v. Firemen’s Ins. Co. (St. Louis Court of Appeals) 206 Mo. App. 
475, 229 S. W. 261. 

For the reasons herein stated, the judgment should be reversed, and 
the cause remanded for a new trial. 


Per CurtAM. The foregoing opinion of Biggs, C.. is adop‘ed as the 
opinion of the court. 


The judgment of the circuit court is accerdingly reversed. and the 
cause remanded for a new trial. 


Allen, P. J.. and Becker and Daues. JJ., concur. 


WILSON v. BROTHERHOOD OF AMERICAN YEOMEN. 
(No. 16037.) 


(St. Louis Court of Appeals. Missouri. Dec. 6, 1921. Rehearing De- 
nied Feb. 2, 1922.) 


237 Southwestern Reporter 212. 


1. INSURANCE—STATEMENTS MADE IN APPLICATION ARE 
WARRANTIES. 


A fraternal beneficiary association is exempt from the provisions of 
Rev. St. 1919, § 6142, and statements made in an application for member- 
ship are warranties, the falsity whereof will prevent a recovery on the 
certificate. 


(For other cases, see Insurance, Dec. Dig. § 723[2].) 


3. INSURANCE--CONTRACT OF INSURANCE HELD NOT ONE 
ON ASSESSMENT PLAN, REQUIRING DEPOSIT OF PRE- 
MIUMS PAID IN COURT IN ORDER TO SET UP DEFENSE 
OF MISREPRESENTATION. 


A certificate of a beneficial association entitling member to partici- 
pate in “the mortuary fund to the amount of one full assessment, for all 
members in good standing in the association, ‘not to exceed one thousand 
dollars,” held not a contract of insurance “on the assessment plan,” that, 
by virtue of Rev. St. 1919, § 6164, would make section 6145 binding, and 
require it to deposit in court premiums paid in order to set up defense of 
misrepresentation. 


(For other cases, see Insurance, Dec. Dig. §§ 711, 809.) 
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4. INSURANCE—TENDER OF PREMIUMS PAID UNNECESSARY 

TO SET UP DEFENSE OF FRAUD. 

In the absence of statute, a beneficial association could set up the 
defense that certificate sued on was obtained by fraudulent misrepresen- 
tation, willfully and knowingly false, without returning or tendering pre- 
miums or assessments paid by insured. ° 

(For other cases, see Insurance, Dec. Dig. § 809.) 


Appeal from St. Louis Circuit Court; Benjamin J. Klene, Judge. 

“Not ‘to be officially published.” 

Action by Edgar J. Wilson against the Brotherhood of American 
Yeomen. Judgment for plaintiff, and defendant appeals. Judgment re- 
versed, and the cause certified to the Supreme Court. 


See, also, State ex rel. Rrotherhood of American Yeomen vy. Reyn- 


olds (Sup.) 229 S. W. 1057. 


John D. Denison, of Des Moines, Iowa, and Lehmann & Lehmann, 
of St. Louis, for appellant. 

Joseph Reilly and James M. Rollins, both of St. Louis, for re- 
spondent. 


WINKLER v. STANDARD ACC, INS. CO. (No. 16711.) 


(St. Louis Court of Appeals. Missouri. Dec. 6, 1921. Rehearing De- 
nied Dec. 29, 1921.) 


236 Southwestern Reporter 1065. 


On Motion for Rehearing. 

4. INSURANCE—SICKNESS AND ACCIDENT POLICY HELD TO 
COVER DISABILITY FROM PARALYSIS CAUSED BY AC- 
CIDENT. 

Where a policy insured against loss resulting ftom bodily injury 
sustained through violent and accidental means, and also against loss re- 
sulting from sickness or disease, but provided that where disability resulted 
from paralysis, etc., indemnity would be paid for only one month, the 
insurer was liable for the full indemnity for a disabiliy immediately due 
to paralysis, where the paralvsis and the consequent disability were di- 
rectly caused by accidental means, and not by disease. 

(For other acses, see Insurance, Dec. Dig. § 454..) 


5. INSURANCE—EVIDENCE HELD TO SUPPORT FINDING OF 

VEXATIOUS REFUSAL TO PAY. 

In an actin on a sickness and accident policy to recover for disability 
caused by an engine striking the car, in which plaintiff was working, so 
violently that she was thrown against a doorway, causing a scalp wound 
and a fracture of the skull, evidence Aeld to warrant a finding of vexa- 
tious refusal to pay. 

(¥or other cases, see Insurance, Dec. Dig. § 665[1].) 
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Appeal from St. Louis Circuit Court; Granville Hogan, Judge. 
“Not to be officially published.” é 
Action by Suzzanna Winkler against the Standard Accident Insur- 


ance Company. From a judgment for plaintiff, defendant appeals. Af- 
firmed. 


M. U. Hayden, of St. Louis, for appelant. 
Leonard, Sibley & McRoberts, of St. Louis, for respondent. 


ALLEN, P. J. This is an action on a combined accident and health 
policy issued by the defendant to plaintiff on September 23, 1916. The 
policy insured plaintiff “against loss resulting directly, exclusiely, and 
independently of all other causes,” from bodily injury sustained during 
the life ef the policy “solely through -external, violent, and accidental 
means” (suicide excepted), and against loss resulting from bodily sick- 
ness or disease which might be contracted or begin during the life of 
the policy after 30 ays from its date. Under the head of “Special Pro- 
visions,” the policy contained the folloing clause: 

“In any loss where the disability results, wholly or partly, directly 
or indirectly, from paralysis, insanity, neuritis, rheumatism, sciatica, 
rectal disease, tuberculosis, or any chronic infirmity, the limit of time 
for which indemnity will be paid shall be one menth in any one policy 
vear. 

On February 13, 1917, the policy then being in full force, plaintiff was 
injured while at work as a car cleaner for the Terminal Railroad Asso- 
ciation in the city of St. Louis. The evidence shows that while plaintiff 
was at work in a passenger car the car was violently struck by an engine, 
whereby plaintiff was thrown with great force, her head hitting the edge 
of a doorway, causing a scalp wound and a facture of the skull; that 
she became and remained totally incapacitated, suffering a paralysis of the 
left side of her body. 

The policy in suit provided for a “monthly accident indemnity” of 
$25, payable in case of total disability for a period of not to exceep 48 
consecutive months. Following plaintiff’s injury she made demand upon 
the defendant for the payment of the monthly indemnity vouchsafed by 
the policy. and after she had filed with defendant “preliminary notice of 
injury defendant paid her the first monthly installment, namely, $25. On 
February 16, 1917, defendant wrote to plaintiff sending her “final proof 
forms” to be filled in by her and her attending physician and to be re- 
turned to defendant’s office “upon termination of disability’; and on 
or about March 21, 1917, proofs of loss were filed in which plaintiff 
claimed that she was totally disabled, and from the aaqcompanying state- 
ment of the attending physician it appeared that plaintiff was afflicted with 
“paralysis of left side of body.” Plaintiff testified that two of defend- 
ant’s physcians called upon her at different times and examined her some 
time in April and early in May, 1917. It appears that thereafter defend- 
and sent to plaintiff a draft for $30, as being in full settlement of plain- 
tiff’s claim, which draft as on May 28, 1917, returned to defendant through 
plaintiff's counsel. Repeated demands were made upon defendant for the 
payment of the installments of $25 per month, but defendant refused to 
pay anything beyond the amount tendered by it in full settlement. and 
disclaimed further liability on the policy on the ground that plaintiff was 
able to return to work early in April, 1917. It further appears that plain- 
tiff, on defendant’s request, furnished further proofs of loss as late as 
June 21, 1917, 

Suit was filed on the policy on July 12, 1918, about 18 months after 
the accident. Plaintiff proceeded upon the theory that, by reason of her 
total and alleged permanent disability and defendant’s denial of liability, 
the maximum liability under the policy had accrued, to wit, 48 payments 
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of $25 each, or a total of $1,200; and consequently plaintiff, giving de- 
fendant credit for the credit of $25 paid. prayed judgment in the sum of 
$1,175. At the close of all the evidence in the case, and after the trial 
court had announced its ruling that plaintiff could recover only the in- 
stallments due at the commencement of the suit, plaintiff, by leave of 
court and with defendant’s consent, amended the prayer of her petition 
so as to pray judgment for $425, with interest, together with damages 
and attorney’s fees as for vexatious refusal to pay the loss. The jury 
returned a verdict for plainiff for $425 and interest, together with dam- 
ages and attorney’s fees totalling $753. From.a judgment entered accord- 
ingly, the defendant prosecutes this appeal. 


It is the contention of defendant, appellant here, that the evidence 
showed that plaintiff's disabiliy resulted “wholly or partly, directly or 
indirectly, from paralysis,” and that therefore under clause “c” of the 
policy, quoted above, defendant is not liable, except as stated in that 
clause; and that this is true even though the paralysis was the result of 
an accidental injury. In this connection many cases are cited by appel- 
lant wherein general rules of law have been announced for guidance in 
the construction of contracts of this character, but they had no direct 
bearing upon the precise point here involved. The evidence shows that 
the paralysis of the left side of plaintiff's body and her consequent dis- 
ability was the result of the injuries received, as aforesaid, through ex- 
ternal, violent, and accidental means. And we regard it as quite clear 
that appellant’s contention cannot be sustained. What would be the ef- 
fect of this clause “c” were the policy merely one of accident insurance 
we need not consider; but see in this connection: Summers v. Fideilty 
Mutual Aid Association, 84 Mo. App. 605; Beile v. Protective Associa- 
tion, 155 Mo. App. 629, 135 S. W. 497; Fetter v. Fidelity & Casualty Co., 
174 Mo. 256, 73 S. W. 592, 61 L. R. A. 459. 97 Am. St. Rep. 560; Green- 
lee v. Kansas City Casualty Co., 192 Mo. App. 303, 182 S. W. 138, and 
further authorities there cited; Anderson v. Mutual Benefit Health & 
Accident Ass'n, 231 S. W. 75. 

The policy is, in fact, one insuring plaintiff against loss resulting 
through external, violent, and accidental means, and also against loss re- 
fendant from liability for any disease er infirmity mentioned in that clause, 
struction of the policy is that clause “c” was intended to exempt de- 
fendant from liability for any disease or infirmiy mentioned in that clause, 
as for “sickness indemnity,” where such disease or infirmity was not the 
result of any injury received through external, violent, and accidental 
means. 

The foregoing disposes of the assignments of error relating to the 
ruling below on the demurrer to the evidence and to the giving and re- 
fusing of instructions, except in so far as the instructions had to do with 
the question of vexatious refusal to pay. 


[1] Error is assigned to the action of the trial court in excluding 
certain portions of the original and amended petitions filed by plaintiff in 
an action brought by her against the Terminal Railroad Association to 
recover damages for the injuries received by her as a result of the col- 
lision mentioned above. It is not contended that these pleadings, in an- 
other suit, were admissible except for the purpose of showing an admission 
on the part of plaintiff that the left side of her body was paralyzed. That 
plaintiff's side was so paralyzed, as otherwise abundantly shown below, 
is conceded here, and, as we have held above, constituted no defense to 
her action on this policy. There was therefore no prejudicial error com- 
mitted in excluding the pleadings. 

[2] It is contended also that the trial court erred in permitting plain- 
tiff to prove taht she was put to certain trouble and expense in making 
proofs of loss, at defendant’s request. as late as June 21, 1917. The pur- 
pose of this proof was evidently to show a waiver on the part of defend- 
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ant as to the defense relied upon by it below, but, irrespective of that mat- 
ter, the admission of such evidence could not be held to be prejudicial 
error. ‘ 

A further contention of appellant is that the court erred in submit- 
ting to the jury the issue of vexatious refusal to pay. This contention 
appears to be predicated, in considerable part at least, upon the theory 
that plaintiff, prior to the institution of the suit, demanded the full amount 
of the maximum liability under the policy, to wit, the aggregate of 48 
installments of $25 each, or a total of $1,200. While it is true that the 
original petition prayed judgment for the maximum: liability under the 
policy, less the sum of $25 paid by defendant, the evidence for plaintiff is 
definite and explicit to the effect that the repeated demands made upon 
defendant prior to the institution of the suit were not for the total of all 
installments pavable under the policy, but were for the payment of the 
monthly installments as they became due. 


According to the evidence for plaintiff, defendants’ refusal to pay 
the monthly installments as they became due, after repeated demands 
therefor by plaintiff, was based solely upon the ground, asserted by de- 
fendant, that plaintiff was able to return to work early in April, 1917. 
The evidence is overwhelming that plaintiff was unable to return to work 
in April, 1917, or at any time prior to the trial below. And the evidence 
is such as to warrant the jury in finding that defendant was not acting 
in good faith in basing its refusal upon such ground. It does not appear 
that the defendant ever took the position, prior to the institution of the 
suit (or, indeed. until it filed an amended answer in- the case shortly 
before trial), that it was not liable because the disability resulted from 
paralysis; and this, as said, constituted no- defense. 

We regard it as clear that the question of defendant's liability for 
damages and attorney's fees, as for vexatious refusal to pay the loss, un- 
der the statute, was a question for the jury. 

[3] The point is made, in this connection, that a remark made by the 
trial court during the trial of the case, regarding the matter of defend- 
ant’s liability for vexatious refusal to pay the loss, constituted reversible 
error. This remark indicated a misapprehension on the part of the court 
as to the law touching the matter of vexatious refusal to pay. But the 
colloquy which followed tended to relieve against any possible ill effect of 
the remark, and the instructions explicitly and properly put the matter to 
the jury. Appellant did not ask that the jury be discharged and a mistrial 
declared on this account, but merely saved an exception to the remark; 
and, under the circumstances, we think it plain that the matter is not one 
now warranting a reversal of the judgment. 

We perceive no prejudicial error in the record, and it follows that 
the judgment should be affirmed. It is so ordered. 


Secker and Daues, JJ.. concur. 


On Motion for Rehearing. : 


[4] In its motion for a rehearing appellant insists that clause “‘c’” of 
part VII of the policy does not have reference only to diseases or in- 
firmities for which the insured would be responsible under that portion of 
the policy providing for sickness indemnity, but that this clause, as well 
as other potions of part VII of the policy, qualifies the accident indemnity 
contract embraced within the policy, and refers to any disability or loss 
resulting in paralysis or other infirmity. This matter we need not discuss 
more than to say that. in any view of the effect to,be given to clause “c,” 
under the authorities cited in the opinion, defendant would be liable for a 
disability immediately due to paralysis where such paralysis and consequent 
disability were directly caused by an injury received through external. 
violent, and accidenta! means. 
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{5] The further ‘contention of appellant is that the opinion errone- 
ously holds that the evidence warranted the submission to the jury of the 
issue of vexatious refusal to pay. And in this connection it is said that 
the statement in the opinion that repeated demands were made upon de- 
.fendant for the payment of the indemnity prior to the institution of the 
suit is not supported by the evidence. .We are unable to agree with this. 
The witness Roos, an attorney, testified that approximately two months 
after plaintiff's injury, which occurred on February 3, 1917, he called upon 
one Lamber, defendant’s district manager, in regard to the payment of 
the monthy! indemnity installments, one of which had been then paid. 
The witness said: 

“T went over to see Mr. Lamber and told him Mrs. Winkler had 
brought this policy into the office; that she had received $25 for, I be- 
lieve, the first month, and that I was demanding in her behalf that they 
continue to pay the monthly sums under the policy.’ (Italics ours.) 

And the witness stated that Lamber told him that defendant had sent 
a doctor to examine plaintiff and that the doqtor said that plaintiff “could 
go to work in April,” and therefore defendant would not pay her more 
than the additional $30 mentioned above. The witness said: 


“I told him that would net be satisfactory. He said they would not 
pay any more. * * * JI went to see him (Lamber) after that two or 
three times, and he always made that contention and said the company 
refused to pay anything more on the policy.” 

Appellant contends. in effect, that its refusal to pay anything more 
than the sum tendered by it in full settlement was justified, for the rea- 
son that plaintiff's counsel, by letter of May 28, 1917, demanded more than 
was then due. This letter—written to defendant by a member of the firm 
of lawyers representing plaintiff, at a time, it is said, when plaintiff's 
counsel had not examined the policy and was relying upon the statements 
made to him concerning it—states: 

“We represent Mrs. Winkler, who holds a policy in your company, 
on which a sick or accident benefit of $25 a month has become due and 
payable. You sent her a draft for $30, which has printed on it ‘in full 
settlement’ of her claim under this policy. Of course, she will not ac- 
cept this amount, as she has not been able to work since the accident, and 
will not be for an indefinite time in the future. We believe this policy 
is for the maximum amount of $250, and, of course, you will have to pay 
this full amount at once, or else pay it in $25 installments. She is not able 
to do any work that brings her an income.” 

It will be seen that, while the writer was mistaken as to the tenor of 
the policy, this letter does not demand an immediate payment by de- 
fendant of more than an indemnity of $25 per month as it accrued. Mr. 
Roos testified as to repeated demands for the payment of the monthly, in- 
demnity. The evidence shows that plaintiff was in fact totally disabled 
and remained so; that defendant was informed as early as March 22, 1917, 
through Dr. Ehrlich’s report, that plaintiff had “paralysis of left side of 
body”: and ‘that defendant was informed of plaintiff's condition by Mr. 
Roos as well as by the letter, sunra. The suit was not instituted until 18 
months, after the injury; plaintiff in the meantime, remaining totally dis- 
abled, and defendant persisting in its refusal to pay the monthly install- 
ments, 

We think that the evidence amply warrants the finding that defendant 
vexatiously refused to pay the indemnity vovchsafed by the policy. and 
that such conclusion is not in conflict with the decision of the Supreme 
Court in Non-Royalty Shoe Co. v. Insurance Co., 277 Mo. 399, 210 S. W. 
37, or that in Fay v. Insurance Co., 268 Mo. 373, 187 S. W. 861, cited by 
appellant. : 

With the concurrence of the other Judges, the motion for a rehearing 
is overruled. 
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DONLEN v. FIDELITY & CASUALTY CO. 
(New York Supreme Court, Kings County. December. 1921.) 
192 New York Supplement, 513. 


1. INSURANCE — INCURABLE INSANITY DID NOT WARRANT 

COMMUTATION OF POLICY. 

Where one insured under a disability policy was adjudged insane and 
committed to an asylum, and there was proof that her malady was in- 
curable, the assumption that she would never fully recover did not war- 
rant recovery on the policy of an amount to be based on her expectancy. 
as shown by Northampton Tables. although the insurer first disclaimed 
all liability under the policy. 


For other cases, see Insurance, Dec. Dig. § 599.) 


2. INSURANCE—CONFINEMENT IN INSANE ASYLUM HELD 
“CONFINING DISABILITY.” | 
Confinement within an insane asylum was “confining disability,” within 
a disability policy, a.though insured was, in the treatment at :he asylum, 
taken from one builcing to another under the care of a supervisor and 
within the grounds of the ins‘itution. 


(For other cases, see Insurance. Dec. Dig. § 525.) 


Action by John J. Donlen, as committee, etc., of Anna T. McCann, 
incompetent, against the Fidelity & Casualty Company, on a policy of 
insurance. Judgment for plaintiff. 


James C. Danzilo, of Brooklyn, for plaintiff. 


Nadal, Jones & Mowton, of New York City (Edward P. Mowton, of 
New York Ci‘y, of counsel), for defendant. : 


CALLAGHAN, J. On the 18th day of September, 1918, the defend- 
ant issued for the benefit of Anna T, McCann, now an incompetent per- 
son, a “teacher’s life, * * * indemnity accident, * * * and health 
* * * disability policy” whereby it agreed to pay $10,000 in case of 
death by accident, and “if «he assured suffers confining disability the 
company will pay the assured for the period of said disability. not ex- 
ceeding 52 weeks,” the sum of $10 a week, and “if the assured suffers 
nonconfining disability the company will pay the assured as follows for 
the part of said nonconfining disability, if any, within 52 weeks from the 
beginning of the preceding confining disability” the sum of $5 per week, 
and “af‘er the said 52 weeks so long as the assured lives and continuously 
suffers said confining disability” the sum of $2.50 per week. During the 
month of October, 1918, the said Anna T. McCann was duly adjudged an 
incompetent person, and since that time she has been confined in a public 
institution for the insane. 

[1] The proof shows that she is suffering from an incurable malady, 
and, based upon the assumption ‘hat the incompetent would never fully 
recover, this action was brought to recover an amount to be based upon 
the expectancy of life of the incompetent as shown by the Northampton 
Tables, the defendant having first disclaimed all liabili‘y under the 
policy. Plaintiff cannot, however, succeed on this branch of the case. 
The policy states definitely when and under what circumstances the de- 
fendant is required to pay, and its refusal to pay the full amount of ‘he 
weekly indemnity specified in the policy, based upon its belief that the 
plaintiff is not entitled to the maximum of such weekly benefits, is no 
such a refusal to pay or such a denial of its liability as would in any 
event furnish grounds for an action to recover the full amount of the 


27 Vol. LIX, 
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loss at this time. Bu‘, aside from that reason, the policy states definitely 
when and under what circumstances the weekly indemnity is to be paid, 
and the plaintiff cannot recover in this action the full amount of plain- 
tiff'’s damage based upon her expectancy of life. It was the inention of 
the parties, as evidenced by the policy, to pay only at the times and in 
the manner specified in the policy. ; 

[2] The action was tried by the court without a jury, and ‘he undis- 
puted testimony shows that the incompetent is now, and has been since 
October, 1918, continuously confined in a public institution for -he treat- 
ment of the insane and is undergoing the usual course of treatment. She 
has never been released from the institution or allowed to go from within 
the inclosure. She has, however, been required, as part of «he treatment 
laid out by the institution, to do work as a laundress, and in the per- 
formance of that duty she has been taken from one building to another 
under the care of a supervisor and within the grounds of the ins<itution. 
The question, therefore, to be determined, is whether or not the incom- 
petent suffers confining disability within the meaning of the policy. 

It is the defendan:’s contention that it is not liable for the maximum 
amount specified as payments for disability. It bases its contention upon 
the theory that the malady from which the assured suffers is not one 
which confines her in the house within the provisions of «he policy. The 
disability contemplated by the parties at the time the policy of insurance 
was issued is such an illness as ordinarily would confine one to the house. 
It may be that one suffering from a very serious disease would be able 
to leave the house, and, in fac, attend to business or other duties; but | 
cannot conceive of a malady which would bring one so clearly within 
the terms of the policy as that of insanity. The very nature of the disease 
itself requires confinement, not only for the safety of the public, but for 
he benefit of the patient, as part of the treatment for the disease. The 
mere fact that she has gone from one building to another furnishes no 
evidence that she was not necessarily confined, particularly as the work 
which she was assigned to do required those in charge of the institution to 
take her from one building to «he other. 


I have read all the authorities submitted on behalf of the defendant, 
none of which are in conflict with these views. It follows, therefore, 
that plaintiff should have judgment for the maximum amoun: of the 
weekly indemnity for a period of 52 weeks, and for one-half of the 
weekly indemnity for the following 52 week., and for one-quarter of 
the weekly indemnity up to the time of the trial of this action, and in 
addi‘ion thereto the sum of $50 for hospital charges, about which there 
is no dispute. Present findings and judgment on two days’ notice. 


Judgment for plaintiff. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


NEW AMSTERDAM CASUALTY CO. v. IOWA STATE BANK. 
(No. 5667.) 


(United States Circuit Court of Appeals, Eighth Circuit. Dec. 12, 1921.) 
277 Federal Reporter 713. 


1. INSURANCE — POLICY HELD NOT TO COVER ROBBERY 
FROM VAULT ALREADY OPEN. 


A policy insuring against loss by robbery from within the general 
inclosure reserved for the use of officers or employees, from an officer 
while tansferring money from a vault outside the inclosure to the in- 
closure, or by compelling an officer to unlock or open the safe or vault, 
does not cover money taken by robbers from the safe or vault which had 
been previously opened preparatory to taking the money to the inclosure 
for the day’s business, since the inclosure within the first clause cannot, in 
view of the second clause, include the vault. 


(For ohter cases, see Insurance, Dec. Dig. § 425.) 


3. INSURANCE— CLAUSE SPECIFYING AMOUNTT OF INSUR- 
ANCE AGAINST CERTAIN RISKS HELD NOT TO ENLARGE 
PROVISIONS DEFINING LOSS. 


Where a theft insurance policy had specifically defined the cause of 
loss insured against. a subsequent clause stating that the insurance at- 
tached in the amount of $20,000 to loss by robbery does not make the 
policy cover all loss by robbery, since that clause was made merely to 
limit the amount insured as to each hazard. 


(For ohter cases, see Insurance, Dec. Dig. § 425.) 


4. INSURANCE—!tOWA STATUTE DOES NOT PREVENT DE- 
FENSE UNDER GENERAL DENIAL THAT LOSS WAS NOT 
COVERED. 


Code Iowa 1897, §§ 3626. 3628, providing that an answer to an allega- 
tion of performance of all conditions precedent is not sufficient if it con- 
troverts by mere contradictions, but that it must specifically state the facts 
relied on, and section 3621, requiring a party who claims a right founded 
on an exception to state such exception particularly, do not preclude in- 
surer whose answer was in effect a general denial from relying on the’ 
claim that the loss was not one covered by the policy. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 


Stone, C. J., dissenting. 


In Error to the District Court of the United States for the Southern 
District of Iowa; Martin J. Wade, Judge. 

Action by the Iowa State Bank against the New Amsterdam Cas- 
ualty Company. Judgment for plaintiff, and defendant brings error. Re- 
versed, and new trial ordered. 


Oscar Strauss, of Des Moines, Iowa (Brockett, Strauss & Blake, of 
Des Moines, Iowa, on the brief), for plaintiff in error. 

Charles Hutchinson, of Des Moines, Iowa (Clark, Byers & Hutchin- 
son. of Des Moines, Towa, on the brief), for defendant in error. 


Before Carland and Stone, C. JJ., and Munger, D. J. 
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Muncer, D. J. Whether or not the facts admitted or shown in this 
case justified a directed verdict in favor of the plaintiff bank is the ques- 
tion presented. By means of a robbery, the bank lost a large amount of 
money and securities taken from the unlocked safe kept within an un-- 
locked vault. This action was brought upon an insuance policy which 
had been issued to the bank by the plaintiff in error. The insurer agreed 
to indemnify the bank: 

“A. For all loss of money and securities in consequence of the felo- 
nious abstraction of the same during the day or night from the safe or 
safes (or from the vault if contents of same are specificaliy insured) after 
said safe or safes or vaults have been duly closed and locked, described 
in said schedule, while located in said banking room, also described in 
said schedule, hereinafter called the premises, by any person or persons 
after forcible entry into such safe or safes or vault, or by any accomplice 
of such person or persons. In the event that the said safe or safes or 
vault are not locked by time lock, the company shall not be liable for loss 
of said money and securities feloniously abstracted therefrom unless said 
forcible entry is made therein by the use of tools, explosives, chemicals, 
or electricity directly thereupon. 

“B. For all loss by damage to said money and securities and to said 
safe or safes or vault described in said schedule, or to the premises, or to 
the office furniture and fixtures therein, caused by such person or persons 
while making or attempting to make such entry into said premises. vault, 
safe, or safes 

“C. For all loss by robbery (commonly known as ‘hold-up’) of money 
and securities: (1) From within the banking inclosure reserved for the 
use of officers or office employees of the assured, while at least one 
officer or office employee of the assured is present and regularly at work 
in the premises: (2) From an officer or office employee of the assured 
while transferring the same during the assured’s regular office hours, either 
way between the said banking inclosures, and any safe or vault described 
in the schedule as located in the premises, outside of the said inclosures: 
(3) from within that part of the safe or safes or vault insured hereunder, 
caused by robbers during the day or night, by compelling under the threat 
of personal violence an officer or employee of the assured to unlock and 
open the safe or safes or vault.” 

The bank occupied a, rectangular room fronting on Locust street in 
Des Moines, Iowa. A door opened into it from the street, and led into 
the portion of the room known as the lobby, or the portion of it com- 
monly used by the public in transacting business with the officers and em- 
ployees. The lobby was a little longer than half the length of the banking 
room, Opposite this lobby was: First, an office room containing several 
desks usually occupied by the chief offices cf the bank, and sepaated from 
the lobby by a gate and a counter; and, second, three latticed wire en- 
closures, commonly called cages, in which the tellers and others worked. 
These cages faced the lobby and had the usual wicket gates in front, and 
they opened in the rear into a narow passageway leading from the office 
in front, and passing in the rear of the cages to the rear portion of the 
banking room. In this rear portion was a counter and partition adjoin- 
ing the last cage and which separated the lobby from the room. There 
was also a vault in which there was a safe and money chest. Near the 
vault a small room was partitioned off and used as a lavatory. The vault 
had a door upon which there was a combination and a time lock, and the 
chest door had a combination lock. The robbers were admitted to the 
lobby on the statement that they wished to deposit some money. It was 
a little before the regular time for opening the bank, but the assistant 
cashier and two other employees were already at work. The time lock 
on the safe had yielded and the cashier had worked the combination lock 
and opened the safe and had also opened the chest and had taken to the 
cages a portion of the money and securities to be kept there for ready use. 
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The robbers suddenly confronted the employees with drawn revolers and 
forced them to march behind the cages ‘into the rear room and vault and 
then into the lavatory, where they were locked it. The robbers took a 
large amount of money from the safe, some from the chest, and some from 
the trays in the cages, and escaped by way of the door into the street. 
Upon these facts, is the loss covered by the policy of insurance? No par- 
ticular question is made as to the money taken from the cages, but the 
amount so taken is not shown. The question that is argued is the liability 
for the money taken from the safe or chest within the vault. 


[1] The language of clause C (1), which has been quoted, is relied 
upon by the insured as indemnifying it against this loss, as it interprets 
the word “inclosure” in the clause défining a robbery “from within the 
banking inclosure reserved for the use of the officers or office employees 
of the assured” to mean all that part of the banking room, except the 
lobby used by the bank’s customers. In this view the vault is considered 
as a part of the inclosure. The first clause of paragraph C, if it stood 
alone, might be thus construed, but such a construction makes the follow- 
ing clause of this policy lead to an absured result. The words “the prem- 
ises” in that clause had already been defined in clause A as the banking 
room described in the schedule, and the schedule defined the location of 
the building at 603 Locust street in Des Moines, Iowa. Clause C (2) 
therefore has the same effect as if it read as follows: 


° 
“From an officer or office employee of the assured while transferring 
monev or securities, during the assured’s regular office hours, either way 
between the portions of the banking room (including the vault) which 
were not eccupied by the lobby and any safe or vault which is described 
in the schedule as located in the banking room at 603 Locust street, and 
is also located in the lobby.” 


There was no safe nor vault located in the lobby, and such a loca- 
tion for a bank’s safe or vault is unusual and perhaps unknown, and 
would be exceedingly inconvenient as well as dangrous to the safety of its 
contents while being tansferred to and from it. This construction also 
impairs the ordinary meaning and scope of the words used in clause C (3) 
because if clause C (1) insured against any robbery from within the vault, 
or the safe or chest within the vault provided one or more of the bank’s 
officers or office employees was present and regularly at work, it was 
needless to add in claus C (3) a'more particular description of one kind 
of such robbery—that is, a robbery by compelling an officer or employee, 
at some time when .an officer or employee was present and regulaly .at 
work, to unlock and open the safe or safes or vault. 


[2] In construing a policy of insurance containing the same provi- 
sions which have been quoted, the Court of Appeals for the Fifth Cir- 
cuit in the case of Franklin State Bank v. Marvlantl Casualty Co., 256 Fed. 
356, 359. 361, 167 C. C. A. 526, decided, upon full consideration, that the 
insuranae loss covers losses from safes by robbery only when an officer 
or employee is forcibly compelled to unlock and open it. The same court 
in the case of Mer Rouge State Bank v. Empoyers’ Assur. Co., 270 Fed. 
567, held that such insurance covered a robbery of securities from an un- 
locked safe provided the safe was within a locked vault, when the bank 
officer was forcibly compelled to unlock the vault The decision of a Court 
of Appeals for another circuit upon the exact question is ordinarily fol- 
lowed, unless there are exceptional circumstances requiring a different con- 
clusion. Bright v. State of Arkansas, 249 Fed. 950, 952, 162 C. C. A. 148; 
United States v. F. A. Marsily & Co., 165 Fed. 186, 187, 91 C. C. A. 220; 
Conant v. Kinney (C. C.) 162 Fed. 581; Kinney v. Conant, 166 Fed. 720, 
721, 92 C. C. A. 410; Erie R. Co. v. Russell, 183 Fed. 722, 725, 106 C. C. 
A. 160. The difficulties arising from a contrary decision, which have been 
heretofore refered to, have led to concurrence with the conclusion an- 
nounced in the case of Franklin State Bank v. Mayland Casualty Co. 
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[3] The policy in suit, after stating the liability of the insurer, as has 
been stated, made the liability subject to certain special agreements, and 
then stated that “the insurance provided by this policy” attached: specifi- 
cally: 

“Ca) In amount of $20,000 to money and securities in safe No. 1. 
* * (e) In amount of $20,000 to loss by robbery (commonly known 
as ‘hold-up’).” 

The insured claims that this was insurance against the loss of money 
and securities from the safe, whether locked or unlocked, but this ignores 
the fact that it was only the insurance provided by the policy, and which 
had been defined and limited as heretofore stated, which attached to the 
losses thus specially singled out. This specification was made in order 
to define and limit the amount insured as to each of these classes of haz- 
ards but*was not made to contradict or qualify the terms and limitations 
of the risks covered in prior portions of the policy. 

[4] The insured also claims that sections 3626 and 3628 of the Iowa 
Code of 1897, which state that a defendant’s answer to a plaintiff’s plead- 
ing averring the performance of all conditions precedent in a contract sued 
upon is not sufficient if it controverts such obligations by mere contradic- 
tions, but that the defendant must specifically state the facts relied upon, 
and. that section 3621, which provides that, if a party claims a right 
founded on an exception of any kind, he shall state such exception par- 
ticularly in his pleading, prevent the insurer from relying on any of the 
special agreements or conditions in this policy, because the answer was 
in effect a general denial. The answer did not rely upon the failure of the 
insured to perform any condition precedent, nor did it claim any right 
founded upon an exception, but claimed that the policy of insurance as 
pleaded by the insured did not cover a risk arising from the facts which 
have been stated, and a general denial: properly controverted the insured’s 
allegation, that it had sustained loss by robbery from within the banking 
inclosure. 

The court should have directed a verdict in favor of the insurer as to 
the liability for money and securities taken from within the vault, safe 
and chest. 


The judgment will be reversed and a new trial ordered. 


2: 


Srone, C. J. (dissenting).. It is here urged that the loss was not 
within the terms of the bond. The loss occurred just before bank open- 
ing time in the morning. The robbers, under pretense of desiring to make 
a deposit, gained admission to the building while three officers or em- 
ployees were transferring funds from a safe in a vault to the tellers’ cages 
and were otherwise preparing for the day’s business. The robbers, with 
pistols, intimidated the bank employees and robbed the safe. The safe 
was in a vault which opened into the inclosure reserved for employees and 
officers. The policy covered robbery (by hold-up) of money and securi- 
ties: 

“(1) From within the banking inclosure reserved for the use of the 
offiders or office employees of the assured, while at least one-.officer or 
office employee of the assured is present and regularly at work in the 
premises; (2) from an officer or office employee of the assured while 
transferring the same during the assured’s regular office hours, either way 
between the said banking inclosures and any safe or vault described in the 
schedule as located in the premises outside of the said inclosures; (3) 
from within that part of the safe or safes or vault insured hereunder, 
gaused by robbers during the day or night, by compelling under threat, of 
personal violence an officer or employee of the assured to unlock and 
open the safe or safes or vault.” 

It is claimed that the safe, being in the vault, was not “within the 
banking inclosure” as used in above quotation; that the employees were 
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not “regularly at work in the premises,” and that the policy does not 
cover robbery from an unlocked safe. 


I think the vault was clearly within the meaning of “banking en- 
closure reserved for the use of officers or office employees of the assured.” 
It was a place opening only into that portion from which the public was 
excluded and in which the officers and employees worked and it was used 
by them in the erdinary work of the bank. The safe being within the vault 
was therefore within the “banking inclosure.” 

I think there is no merit to the second point as the employees wefe 
regularly at work just before banking hours doing those things necessary 
and usual in preparation for the business of the day. 

The third contention seems unsound to me. The provision as to loss 
within the banking inclosure naturally covers all money and _ securities 
within that inclosure, and | find no limitation, within that clause or else- 
where in the bond, which would except money or securities within that 
inclosure because they were in an open safe therein. The case of Franklin 
State Bank v. Maryland Casualty Co. (5th Cir.) 256 Fed. 356, 167 C. C. 
A. 526, is squaely to the contrary, but it is neither controlling nor con- 
vincing. There was no such binding obligation on the trial court to fol- 
low the Franklin Bank decision that its failure to do so was reversible 
error. 


I think the judgment should be affirmed. 


POE et aL. v. MUNICH REINSURANCE CO. et At. 
(United States District Court, D. Maryland. December 27, 1921.) 
276 Federal Reporter, 949. 


1. INSURANCE—REINSURER. WHO TERMINATED CONTRACT, 

CANNOT REQUIRE CONTINUATION OF BUSINESS. 

A corporation, which had agreed with a liability and sure y company 
to assume one-third of the latter’s risks for one-third of the receipts, but 
who had given notice under the provisions of the agreement to terminate 
‘he relationship, cannot insist that the other company shall continue in 
business after such termination, but can only insist that it exercise good 
faith to keep the losses under the business written before the. termination 
as low as possible. 

(For other cases, see Insurance, Dec. Dig. § 681.) 


2. INSURANCE — FINAL SETTLEMENT OF LIABILITY REIN- 
SURANCE CONTRACT HELD TO MEAN DETERMINATION 
OF ORIGINAL LIABILITY. 


In «he contract for reinsurance of the liability of a surety company, 
containing a provision that after the final settlement of claims cutstand- 
ing, when the preliminary accounting was had on termination of the agree- 
ment, the reinsurer will be paid any difference in its favor, and will pay 
any difference in favor of the sure'y company. the term “final settlement” 
does not mean payment. but merely means the fixing by agreement or ju- 
dicial determination of the amount due by the surety ccmpany on the 
bonds or policies for which it was reinsured. 


(For other cases. see Insurance, Dec. Dig. § 679.) 











420 Insurance Law Journal, Vol. 59. [Apr., 1922. 








In Equity. Suit by Edwin W. Poe and others, as receivers of the 
United Sure y Company, against the Munich Reinsurance Company, 
a corporation. and Francis P. Garvan, Alien Property Custodian. Decree 
rendered for an accounting. 







Joseph C. France, J. Kemp Bartlett, and Stuart S. Janney, all of 
Baltimore. Md., for complainants. 

R. E. Lee Marshall, of Baltimore, Md., for defendant. Munich Re- 
insurance Co. 


Robert R. Carman. U. S. Atty., of Baltimore, Md.. for defendant 
Garvan. 

















Rose, D. J. The plain‘iffs are the receivers of the United Surety 
Company, a Maryland corporaticn. They and it will both be referred to 
as the United, unless there is occasion to distinguish between them. The 
principal defendant is the Munich Reinsurance Company, a corporation of 
Bavaria. The Alien Property Custodian, who holds its American prop- 


erty. does not raise any defense peculiar ‘c himself, and may in this dis- 
cussion be ignored. 


The United was chartered in 1906. Within. a few months after its 
organization, it concluded with the Munich a participation agreement. 
upon which this suit is brought. As early as November 1. 1906. the 
latter scught to rescind on the ground that its assent had been procured 
by fraudulent misrepresentations. The United replied with a_ request 
for an accounting, for what was due to i under the contract. It was 
not until 1910 that the case reached the Court of Appeals of Maryland. 
Munich Reinsurance Co. v. United Surety Co., 113 Md. 200, 77 Atl. 579. 
It was then held that the Munich, having waived its righ. to rescind, must 

L account. Before the decision was handed down, it had. as the agreement 


authorized, given a year’s notice of its election to cancel the contract as 
of January 1. 1911. 


The five years of ‘he United’s life were short and troubled. _ Its 
business grew. it is true, and at times appeared to be profitable; but 
the event showed that the unfavorable judgment of some of the shrewd- 
er of those who came into actual contact wih it was abundantly justi- 
fied. It had trouble with the insurance commissioners of some of the 
states, and its licenses to do business in two or three important common- 
wealths were revoked. In ‘the closing month of 1910 it unavailingly tried 
to get some one to take over its business. The sands cf its life were fast 
running out, and it looked as if there would soon be a chance for some 
one to earn an undertaker’s fee. 


In the latter part of December, 1910, a bill to put it in’o the hands 
ef a receiver on the ground of insolvency was filed in a state court of 
equity. -At that time the company was not quite sure ‘hat it was dead. 
and the individuals interested in its management wished to: have some- 
thing to say as to who should bury it when the end came. Then, on <he 
llth of January, 1911, the insurance commissioner of Maryland forbade it 
to do further business here. It was still unwilling to have its obsequies 
taken charge cf by those whom, the month before, had seemed unduly 
solicitous ‘o perform the last offices for it, so it went into another state 
court having equity jurisdiction. It there told the chancellor that it was 
solvent. but life was to it no longer worth living. It asked that is dis- 
sclution should be decreed and the claims against it liquidated. It was ° 
in this last-named proceeding that the presen’ plaintiffs were appointed. 

In much of the subsequent litigation, the court continued to assume 
that it was solvent, as it had alleged itself ‘o be. Preston v. Poe, 116 
Md. 1, 81 Atl. 178; Vandiver v. Poe, 119 Md. 348. 87 Atl. 410, 46 L. 
R A. (N. S.) 187, Ann. Cas. 1914D, 435; U. S. v. Poe, 120 Md. 89. 
87 Atl. 933. Nevertheless there does not appear to be any question 
that at the present ‘ime it owes more than it is or ever will be able 
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to pay. a result to which the litigation in which it has been engaged may 
perhaps have contributed. In addition to the cases already mentioned. 
its affairs have been before -he Court of Appeals of Maryland in Poe v. 
Philadelphia Casualty Co., 118 Md. 347, 84 Atl. 476; Beilman v. Poe, 
120 Md. 444, 88 Atl. 131; Munich Reinsurance Co. v. United Surety Co., 
121 Md. 479. 88 Atl. 271; Poe v. Munich Reinsurance Co.. 126 Md. 520. 
95 Atl. 164; Schlens v. Poe, 128 Md. 352, 97 Atl. 649; Barber Asphalt 
Co. v. Poe et al. (decided June 29, 1921) 115 Atl. 24; Schlens v. Poe, 
131 Md. 182, 101 Atl. 688; and perhaps in others, which have escaped my 
notice. 

Doubtless. however, its present plight was inheren‘ in the nature of 
things. A complete stoppage of ,almost any enterprise entails serious 
losses, and this is peculiarly true of a company whose business is that 
of becoming a surety, not only for the fidelity of employees, but upon 
court, official, and contract bonds as well. It is difficult to fix any point of 
time subsequent to which claims against it may not arise out of obliga- 
tions incurred many years before. All sorts of difficult questions come 
up,'and undue expense, if not dissipation of assets. is an almost inevitable 
consequence. 

There has already been an accounting between the Uni‘ed and the 
Munich in the manner directed in some of the opinions already cited. 
That accounting, however, could not, in the view of the Court of Ap- 
peals, do more than ascertain what was payable hy the Munich to the 
Uni‘ed on January 1, 1911. In the present proceeding. the plaintiffs are 
seeking to recover certain sums which they think became due after that 
date, and the right to recover which, when due, was expressly recognized, 
if not decided, in some of the cases to which reference has already been 
made. 

In substance, the bargain between the United and ‘he Munich was 
that the latter should have a third share in certain classes of risks con- 
stituting the bulk of the business done by the former. It was ‘o get 
one-third of the receipts. and to accept a one-third share of the amount 
insured or renewed under, every bond. policy, or guaranty which should 
be issued by the United in this coun ry, fer indemnification against loss 
under surety, fidelity, and burglary insurance. The contract expressly 
declared that in each and every case the liability assumed by the Munich 
should be one-half of that retained by the United. 


To make sure that in ‘he end this result should be completely and 
exactly attained, a method of accounting was somewhat elaborately 
prescribed. There were to be annual accounts, and another was to be 
stated two years after the agreement had ccme ‘o an end. In order that 
balances might be promptly struck. certain items were to be estimated in 
ways specified. Two years later there was to be another accounting. in 
which ‘here were still to be some, although fewer, arbitrary assumptions. 
sut the end was not yet, for it was recognized that there would be claims 
outstanding even after the expiration of two years from the termination 
of the agreement, and ‘he contract expressly declared .that, after the final, 
settlement of each claim outstanding at the time of the last accounting, 
the Munich would be paid any difference in its favor, and would pay any 
difference in favor of the United. 

It is not ques‘ioned that if. by the phrase “final settlement,” is meant 
the agreed or adjudged determination cf the amount due on bonds written 
during the existence of the contract. as distinguished from their payment, 
the difference is in favor of the Uni‘ed, and this proceeding is brought 
to ascertain and recover its amount. 

[1] One defense of the Munich goes to the root ef the United’s 
case. It is based upon the undoubted fact that «he receivers, shortly 
after their appointment, busied themselves in bringing about a cancel- 
la‘ion of all outstanding risks, and for that purpose returned or released 
premiums for unexpired terms and so extinguished the possibility of lia- 
bility subsequently arising. They succeeded in canceling six-sevenths 
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or more of the aggregate insurance outstanding at the time of 
their appointment. The Munich points ou: that it was to continue. even 
after the termination of the notice of cancellation, to participate in all 
insurance granted or renewed by the United during the currency of such 
no‘ice, as well as to remain liable for its share of the claims arising out 
of such insurance, and out of insurance in force at the time the notice 
was given. It says that, if nothing had happened to ‘the United, the lat- 
ter, after January 1, 1911. would have received premiums in which it 
would have been enti‘led to share, and that by the United's failure to 
continue business and the cancellations of policies therefrom resulting, it 
is deprived of the consideration, or a part of the consideration, moving 
to it in return for its assump'ion of liability, and it relies upon the dec- 
trine laid down in Central Trust Co. v. Chcago Auditorum. 240 U. S. 
581-591. 36 Sup. Ct. 412, 60 L. Ed. 811, L. R. A. 1917B; 580, as applica- 
ble and therefore controlling. 


There until bankruptcy came, the contract was still alive, and all 
the obligations of each par’y were still in full force. Under it the bank- 
rupt had services to render. That was nct the situation in the instant 
case. By the election of the Munich, the contract ended on January 1. 
1911. except for ‘he settlement by one or the other of the obligations al- 
ready incurred. Thereafter the Munich had no interest in any new in- 
surance which the United might write. It had no right to require that 
the United should continue in the business in which it had of i's own free 
will declined to have lot or part. After the expiration of the notice of 
termination, the United was free to decide for itself wheher it would 
go on, and the Munich had no right to complain that the decision was in 
the negative. When such a concern ceases to do new business, it must, 
either in one form or another, reinsure i's outstanding risks, or do what 
it can to terminate. so soon as may be, its liability upen them. To keep 
up its complete organization for the mere purpose of handling insurance 
already written and such renewals as might be brought about. would be 
ruinous, and no such contrac’ as this between insurance companies can 
reasonably be interpreted as binding either cf the parties to such waste 
of money. 

The United tried to reinsure, but, so far from being able to do so, 
it could not find anybody willing to assume its liabilities in exchange 
for its asse’s; that is, in the judgment of the other companies who had, 
at its instance, examined its beoks with a view of taking over its busi- 
ness. it had already incurred obligations which would seemingly entail 
a loss upon it exceeding the amount of its capital. For a third of the 
larger part of ‘hese losses. the Munich would be liable. In that state of 
things, all that the Munich could jusly require was that the United should, 
in good faith, exercise reasonable care to wind up its business to the 
best advantage, and that, so far as the record discloses, is precisely wha‘ 
the receivers did. 

The Munich was to pay one-half of the net liability retained by the 
United. There was no limitation as to the amount for which it migh? 
become bound. When the contract was made, it was quite possible that 
the ebligations which in five years the United might assume would ul‘i- 
mately entail a liability exceeding its capital and surplus. In that event, 
it would have to close its doors and liquidate its business, and, if it did, 
according :o the Munich's present contention, the latter would be dis- 
charged; that is to say, if the United’s losses were very great, the Munich 
would be released from obligation to pay any of them. Such a claim 
is its own best answer. It is therefore unnecessary to decide whether, as 
the United asserts, .-he Munich has estopped itself from setting up a de- 
fense which has, on other grounds, been held bad. The litigation between 
the two companies continued for years after the United went into re- 
ceivers’ hands, and after the latter had done all in ‘heir power to bring 
about a cancellation of the outstanding risks. 
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Never, until the institution of these proceedings, did the Munich raise ~ 
the point upon which it now seeks ‘o rely. It allowed all the other 
courts to assuume that it did not dispute its obligation to account at the 
proper time and in the appropriate proceeding. If for he purposes of 
this case it be assumed that all this did not work a technical estoppel, 
it at least shows that the present defense had not been ‘hen suggested it- 
self to the ingenuity of any of the able, astute, and experienced counsel 
who appeared for the Munich. It is difficult to resis. the conclusion that 
it would not so long have escaped their attention, had there been any- 
thing of substance in it. ; 

[2] The United is therefore, entitled to an accoun ing. Even so, 
the Munich says that. when such an accounting is had, it can be charged 
only with one-third of the sums actually paid cut upon the bonds or poli- 
cies upon which it had, in the language of the agreemen’, “assuméd lia- 
bility.” It bases this contention upon that portion of article 13 of the 
agreement which, having provided for an accounting not later than two 
years af‘er the expiration of the contract, says: 

“If claims are still outstanding, the proper reserve shall be charged, 
and, after the final settlement of each of such claims. the Munich will be 
paid any difference in its favor, and pay any difference in favor of the 
United.” 

It argues that final “settlkement” here means payment. So to hold 
would run counter to ‘he whole scheme of the agreement between the 
companies. What the Munich assumed was one-third cf the liability, and 
there is nothing anywhere to suggest that the parties intended that the 
lapse of ‘ime should in any wise change this obligation. The words 
“final settlement,” as used in this contract, must be held to mean the fix- 
ing by agreement or judicial determination of the amount due by the 
United on the bonds or pelicies for which the Munich assumed a one- 
third liabili‘y. 

\ decree in accordance with these conclusions may be submitted. 


NATIONAL FIRE INS. CO. v. CRABTREE et at, (No. 129.) 


(Supreme Court of Arkansas. Feb. 6, 1922.) 


237 Southwestern Reporter, 97. 


1. INSURANCE — FACTS HELD TO CONSTITUTE WAIVER OF 
PROOF OF LOSS. 
If insurer’s local agent by a promise to insured to look after the mat- 
‘er of the theft of an insured car, and to see that the policy was paid 
unless the car was found in 60 days, lulled insured into a feeling of se- 
curity. and thereby induced -him not to make proof of loss, this con- 
stituted a waiver of proof of loss. if the agent had authority to waive it. 


(For other cases, see Insurance, Dec. Dig. § 558[2].) 


2. INSURANCE — AUTHORITY OF LOCAL AGENT TO ADJUST 
SMALL LOSSES, APPARENT AUTHORITY TO ADJUST ALL 
AND WAIVE PROOF OF LOSS. 

Authority of an insurer’s local agent ‘o adjust small losses is sufficient 
to create apparent authority to adjust all losses and waive proof of loss. 
(For other cases. see Insurance, Dec. Dig. § 556[1].) 
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3. INSURANCE—AUTHORITY OF LOCAL AGENT TO EFFECT 
INSURANCE AND COLLECT PREMIUMS APPARENT AU- 
——* TO ADJUST LOSSES AND WAIVE PROOF OF 
LOSS. 


Authority of insurer’s local agent to effect insurance, countersign 
policies, and collect premiums gives apparent au:hority to adjust losses 
and waive proof of loss. 


(For other cases, see Insurance, Dec. Dig. § 556[1].) 


4. INSURANCE—PENALTY AND ATTORNEY’S FEES NOT AU- 

THORIZED IN ACTION ON THEFT POLICY. 

Crawford & Moses’ Dig. § 6155. authorizing recovery of penalty and 
attorney's fees where loss occurs, and the fire. life, health or accident 
company liable fails to pay in a certain time, does not apply to a loss un- 
der policy against theft of a car. 


(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from Circui‘ Court, Miller County; George R. Haynie, Judge. 

Action by W. R. Crabtree and others against the National Union 
Fire Insurance Company. Judgment for plaintiffs, and defendant appeals. 
Reversed in part. and affirmed in part. 


Arnold & Arnold, of Texarkana, for appellant. 
M. FE. Sanderson, of Texarkana, for appellees. 


McCuttocu, C. J. *Appellant is a foreign corporation engaged in the 
insurance business, and issued to W. R. Crabtree, one of the appellees its 
policy insuring in «he sum of $900. against loss by theft of his autemobile. 
The automobile was stolen a few months after the issuance of the policy 
and was never recovered. The policy was issued by a local agency hav- 
‘ing express authority from appellant to solicit and receive applications, 
sign and deliver policies, and collect premiums. Immediately after the 
theft occurred Crabtree no‘ified the local agents in accordance with the 
terms of the policy, which provided that immediate notice should be given 
such agents in the case of loss. The policy further provided that proof 
of loss should be made within 60 days. Crabtree had repeated ccenversa- 
tions with one of ‘he local agents, according to his testimony, in which 
he gave the agent information concerning the description of the car. and 
he testified that the agent. after obtaining the necessary information, made 
this s'atement te him: 


‘We look after the car for you. If we don’t get it inside of 60 days, 
we will pay you your money; you'll get paid for it You can just go 
home and rest contented now; you needn’t worry about the car; we'll 
find the car or pay for it inside of 60 days.” 

Proof of loss was not furnished as required by ‘the policy, and his 
suit was instituted by Crabtree, with whom was joined Williamson & 
Timberlake, who held a mortgage on the car executed prior to the issu- 
ance of the policy. 

There were two defenses offered in the answer—one that there was a 
breach of ‘he conditions of the policy concerning incumbrance on the 
property insured; and the other the failure of the assured to make proct 
of loss. 

There was some testimony adduced tending to show that at the time 
the policy was issued the assured informed the local agent of “he fact 
that the car was mortgaged, and this question was submitted to the jury 
under proper instructions. It is not contended ‘hat the evidence is insuf- 
ficient to support the finding in favor of appellees on that issue. nor is it 
contended under the law that the facts as might have been found by ‘he 
jury were sufficient to constitute a waiver of this breach. Commercial 
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Fire Ins. Co. v. Belk, 88 Ark. 506, 115 S. W. 172; German-American Ins. 
Co. v. Humphrey, 62 Ark. 348, 35 S. W. 428, 54 Am. St. Rep. 297, and 


other cases. 


[1-3] The sole ground urged for reversal is that there was no waiver 
of the failure ‘o furnish proof of loss for the reason that the local agents 
had no authority to make such waiver. It must be conceded that there 
was no waiver unless it is within the scope or apparent scope of the local 
agent’s authority to adjust losses and waive proof of loss. If no‘, there 
is no waiver in this case, and there can be:no recovery. The question of 
liability. therefore. turns upon the authority, or apparent authority, of 
the local agents ‘o make such waiver. If, as stated by appellee Crabtree, 
the local agent, by a promise to look after the matter and to see that the 
policy was paid unless the car was found within 60 days, lulled him into 
a feeling of security and thereby induced him not ‘o make the proof of 
loss, this constituted a waiver of the forfeiture, if the agent had author- 
ity to do so. Insurance Co. v. Payton, 128 Ark. 528. 194 S. W. 503. One 
of the local agents testified as a wi‘ness and stated that he had authority 
from the company not only to solicit and receive applications and issue 
policies and collect premiums, but. also to adjust losses under the sum of 
$100 in ameunt, and that he frequently adjusted larger losses upon spe- 
cific instructions. We are of the opinion that the authority to adjust a 
small loss was sufficient to create apparent au‘hority to adjust all losses, 
for the reason that those who dealt with the agents were not bound by 
private restrictions upon the agent’s authori‘y of which they had no no- 
tice. Three States Lumber Co. v. Moore, 132 Ark. 371, 201 S. W. 508. 
Besides that, we have decided in several cases that authority to a local 
agent to effect insurance. coun‘ersign policies, and collect premiums gives 
apparent authority to make adjustments of losses and to waive proof of 
loss. Citizens’ Fire Ins. Co. v. Lord. 100 Ark. 212, 139 S. W. 1114; 
Concordia Fire Ins. Co. v. Mitchell, 122 Ark. 357, 183 S. W. 770; In- 
surance Co. v. Payton. supra. 


The earlier case of Burlington Ins. Co. v. Kennerly, 60 Ark. 532, 31 
S. W. 155, is in conflict with the later decisions ci‘ed above in ‘that it 
holds that authority to sign and issue policies does not embrace authority 
to make adjustments and waive proofs of loss, but that case must be 
deemed to have beert overruled to the extent that it is in conflict with the 
later cases. It must. therefore, be treated as the settled rule in this state 
that a local agent for an insurance company. having power to issue poli- 
cies and collect premiums, has apparent authority to adjust losses and 
waive proofs of loss. We are of the opinion, therefore, that the evidence 
was sufficient to sustain ‘he findings of the jury and that the liability of 
the company for the amount of the policy has been established. 


[4] The court erred, however, in rendering judgment for penalty 
and attorney’s fees. The imposition of penalties and attorney’s fees is 
limited to sui‘s to recover for losses by fire, life. health, and accident. and 
the statute does not apply to a suit for loss caused by theft under that 
kind of insurance. Crawford & Moses’ Digest, § 6155. We held, in the 
case of Home Fire Ins. Co. v. Stancell, 94 Ark. 578, 127 S. W. 966, that 
the. statute, being penal, should not be held to apply except in cases fall- 
ing within its particular terms. We decided in that case that the statute 
did not apply to a loss caused by a cyclone under a policy of insuring 
against that character of loss. 


The judgment will be reversed as to the attorney’s fees ‘and penalty. 
but affirmed as to the recovery of the amount due under the policy. 
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SOUTHERN SURETY CO. v. PURYEAR-MEYER GROCER CO. 
(No. 112.) 


(Supreme Court of Arkansas., Jan. 30, 1922.) 
236 Southwestern Reporter, 841. 


INSURANCE — DEFENSES OF LACK OF NOTIFICATION OF 
SUIT AND INTERFERENCE WITH INSURER’S DEFENSE 
HELD NOT SUSTAINED. 

Default judgment for, personal injury was obtained against insured 
and abandoned. A second suit by the same plaintiff was s.arted in com- 
mon pleas court, insured notified its indemnity insurer, and insurer ap- 
pealed to the circuit court from judgment therein against insured. and, on 
such appeal, offered no defense on the merits, but interposed a plea of 
res judicata. which was sus‘ained, and judgment was entered thereon; 
but later, on request of insured, the order sustaining the plea was set 
aside and the case continued, and subsequently insured paid the judgment. 
Held, in an action by insured against insurer for indemnity. that there 
was no merit to the defense that insured failed to notify insurer of suit 
prior to the first judgment, for that judgment was abandoned; nor was 
there merit to the defense that insured interfered with the defense in the 
cirguit court, since insured’s plea of res judica‘a was obviously inter- 
posed. not to defeat the claim of the plaintiff in that suit, but to establish 
insured’s liability on the first, rather than on the second, judgment. so as 
to permit insurer the defense, on the first judgment, of lack of notifi- 
cation. 

(For other cases, see Insurance, Dec. Dig. § 514%. New, vol. 1A 
Key-No. Series.) 


Appeal from Circuit Court, Greene County; R. H. Dudley, Judge. 


Action by the Puryear-Meyer Grocer Company against the Southern 
Surety Company. From judgment for plaintiff, defendant appeals. Af- 
firmed. 


_ J. H. Huckleberry and L. M. Smith. both of Memphis, Tenn., and D. 
G. Beauchamp, of Paragould, for appellant. 


M. P. Huddleston and Fuhr & Futrell, all of Paragould, for appellee. 


McCuttocn, C. J. Appellee, a domestic corporation, is engaged in 
the mercantile business in the city of Paragould and operates one or 
more automobile trucks in connection with its business. One of these 
trucks collided with and damaged an automobile owned by G. W. Scott. 
and the latter made claim against appellee for reimbursement for the in- 
jury thus inflicted. Appellee carried with appellant a policy of ‘indemnity 
insurance covering liability of the kind which includes Scott’s claim against 
appellee. : 3 

Scott obtained a default judgment in the common pleas court of 
Greene county for the amount of his claim and then demanded payment 
of the judgment, but appellee refused to pay the judgment on the ground 
that it had not been served with process in the action. The record in that 
case does not show that any process had been issued or served. Scott 
then abandoned tune judgment and caused another summons to be issued 
and served on appellee, who notified appellant of the pendency of the suit 
and forwarded to appellant a copy of the summons. Appellant, through 
his attorneys, took charge of the litigation and appealed to the circuit 
court from the second judgment rendered against appellee, and after the 
cause reached the circuit court on appeal those attorneys interposed a 
defense of res adjudicata, based on the former judgment rendered in the 
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common pleas court. _No other defense was interposed. The court sus- 
tained this plea and entered a judgment accordingly, but the next day. at 
the request of one of the managing officers of appellee company, set aside 
the order sustaining the plea and continued the case until the next term 
of the court. Subsequently appellee paid the judgment. and the appeal 
from the common pleas court was dismissed by consent. Appellee then 
instituted the present action against appellant to recover on the policy of 
indemnity insurance. 

According to the stipulations of the policy, appellee, as the assured 
thereunder, undertook to perform the condition upon which liability 
against appellant should be asserted as follows: 

“(a) Upon the occurrence of an accident covered by this policy, the 
assured shall give immediate written notice thereof with the fullest in- 
formation obtainable at the fime to the company, or its duly authorized 
agent. 

“Tf a claim is made on account of such accident. the assured shall 
give like notice thereof with full particulars. 


“If suit is brought to enforce such claim, the assured shall immedi- 
ately forward to the company every summons, or other process, as soon 
as same shall have been served upon him. The assured shall at all times 
render to the company all co-operation. and assistance, except in a pecu- 
niary way, within his power. 

“(b) The assured * * * shall not interfere in any negotiations 
for settlement, or in any legal proceeding conducted by the company on 
account of any claim. * * *” 

The defense relied cn in the present action is that appellee failed to 
notify appellant of the first suit instituted by Scott and failed to forward 
a copy of the summons, and that appellee interfered with the efforts of 
appellant to defend against the Scott suit in the circuit court. The ma- 
terial facts in the case are undisputed. and it is unnecessary to consider 
the assignments of error with respect to the charge of the court to the 
jury. t 

The failure of appellee to notify appellant prior to the first judg- 
ment entered in the common pleas court affords no defense to the present 
action, for that judgment was abandoned. The purpose of the stipulation 
in the policy was to afford the company an opportunity to control the liti- 
gation and interpose a defense against the claim on the merits of the 
case. The first judgment obtained by Scott against appellee was aban- 
doned, and no payment was made thereunder and no liability against 
appellant is sought by virtue of an enforced payment of that judgment; 
hence it is clear that there was no breach of the conditions of the policy 
by failure of appellee to give notice of the first suit. Nor do we think, 
under the undisputed evidence, that there was any interference with ap- 
pellant in defending against the suit in the circuit court. It offered no 
defense on the merits, but merely interposed a plea of res adjudicata, 
which was obviously done for the purpose, not of defeating the claim of 
Scott. but to establish the liability under the first judgment so as to af- 
ford a defense for appellant against appellee’s claim for indemnity. Ap- 
pellant was let in to defend against the original litigation, not for the 
purpose of absolving itself from liability to appellee, but to defend against 
the claim of. Scott, and appellee was not bound to sit by and permit ap- 
pellant’s attorneys to conduct the litigation solely for the purpose of en- 
abling appellant to escape liability and at the same time to fasten upon 
appellee the liability for Scott’s claim. 


We are of the epinion therefore that the judgment was correct upon 
the undisputed evidence, and no error in the instructions could have been 
prejudicial. 


Affirmed. 
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FALLS CITY PLUMBING SUPPLY CO. v. POTOMAC INS. CO. 
(Court of Appeals of Kentucky. Jan. 10, 1922. Rehearing Deni¢d Feb. 
i 2.) 


oY, 


237 Southwestern Reporter, 376. 


1. INSURANCE — CONDITION OF AUTOMOBILE POLICY RE- 
QUIRING INSURED TO GIVE INSURER FORTHWITH NO- 
TICE OF LOSS OR DAMAGE HELD REASONABLE. 
Condition of policy insuring automobile owner against theft, robbery, 

pillage, fire, lightning. injury or damage. requiring insured to give in- 

surer forthwith a written notice of the loss or damage, held reasonable. 
(For other cases, see Insurance, Dec. Dig. § 539[3].) 


2. INSURANCE—*FORTHWITH” OR “IMMEDIATE” IN THEFT 
POLICY AS TO TIME OF NOTICE OF LOSS MEANS REA- 
SONABLE, WHICH IS USUALLY A JURY QUESTION. 

The word “forthwith” or “immediate,” in theft policy, with respect 
to time of notice of loss, means within a reasonable time, and, unless the 
lapse of time is so long as to be obviously a noncompliance with the con- 
tract, the question of whether the notice was given within a reasonable 
time is one for the jury. 


(For other cases, see Insurance, Dec. Dig. §§ 539[3], 668[14].) 


(For other definitions, see Words and Phrases, First and Second 
Series, Forthwith; Immediate. ) 


3. INSURANCE — WHETHER NOTICE OF THEFT OF AUTO- 
MOBILE WAS GIVEN WITHIN A REASONABLE TIME 
HELD FOR JURY. 

In action on policy insuring automobile owner against loss by theft, 
the question of whether written notice, sent to insurer within four days 
after the theft and received by insurer within five days thereafter, was 
given within a reasonable time within policy requiring notice to be given 
“forthwith,” held for the jury. 


(For other cases, see Insurance, Dec. Dig. § 668[14].) 


Appeal from Circuit Court. Jefferson County, Common Pleas Branch, 
First Division. 


‘ 

Action by the Falls City Plumbing Supply Company against the Poto- 
mac Insurance Company. Judgment of dismissal, ‘and plaintiff appeals. 
Reversed and remanded, with directions. 


Walter S. Lapp, of Louisville, for appellant. 
Ernest Sprague, of Louisville, for appellee. 


Ciay, J. On June 2, 1919, the Potomac Insurance Company executed 
and delivered to the Falls City Plumbing Supply Company a policy insur- 
ing it in the sum of $500 against the loss by theft, of a Ford automobile. 
The policy contained the following provisions: 

“In the event of loss or damage the assured shall forthwith give no- 
tice thereof in writing to this company or the authorized agent who issued 
this policy, and shall protect the property from further loss or damage; 
and within sixty days thereafter, unless such time is extended in writing 
by this company, shall render a statement to this company, signed and 
sworn to by said assured, stating the knowledge and belief of the assured 
as to the time and cause of the loss or damage. * * 
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“It is a condition of this policy that failure on the part of the assured 
to render such sworn statement of loss to the company within sixty days 
of the date of loss (unless such time is extended in writing by the com- 
pany) shall render such claim null and void. * * * 

“No suit or action on this policy for the recovery of any claim shall 
be sustainable in any court cf law or equity unless the assured shall 
have fully complied with all the foregoing requirements, nor unless com- 
menced within twelve months next after the happening of the loss, pro- 
vided that where such limitation of time is prohibited by the laws of the 
state wherein this policy is issued, then and in that event no suit or ac- 
tion under this policy shall be sustainable unless commenced within the 
shortest limitation permitted under the laws of such state.” 

The machine was stolen on the night of June 13, 1919, and the com- 
pany having.declined to pay the loss, the Falls City Plumbing Supply 
Company brought suit to recover on the policy. The company filed an 
answer defending on the ground. that notwithstanding it was alleged 
in the petition that plaintiff made immediate report of the alleged loss of 
the automobile to the defendant, plaintiff did not notify or advise the 
defendant of the loss prior to the 18th day of June, 1919, when defendant 
received notice by ‘letter dated June 17, 1919, and that this was not a 
forthwith notice as required by the policy. Plaintiff's demurrer to this 
paragraph of the answer was overruled, whereupon plaintiff filed an 
amended petition containing the following averment: 


“Plaintiff further states that immediately after the theft of plain- 
tiff's automobile on June 13, 1919, as stated in the petition, to wit, on June 
14, 1919, plaintiff notified one Sam Z. Lorch, agent for the defendant, who 
represented the defendant in the negotiation wherein plaintiff acquired the 
policy of insurance sued upon. That plaintiff at said time requested the 
said Lorch to notify the general agent of the defendant in the city of 
Louisville, of the loss of said automobile, and to acquire for plaintiff 
blank upon which to furnish proofs of loss; that immediately thereafter 
on said June 14, 1919, the said Sam Z. Lorch did notify the defendant’s 
general agent in the city of Louisville of the loss of said automobile by 
theft, and that as soon as the said Lorch received said proof of claim 
from the general agent, said Lorch brought said procf of claim to the 
plaintiff, and that plaintiff thereafter, on June 17, 1919, and as soon as it 
definitely ascertained that said machine was stolen according to the terms 
of the policy sued on, and that the officer of the police department in 
locating the theif and securing the return of the machine had been unsuc- 
cessful, filed a written notice of proof of loss with the defendant, as is 
set forth in the original petition; such written proof of loss being filed 
with the answer.” 


Defendant’s demurrer to the .petition as amended was sustained, and 
the petition dismissed. Plaintiff appeals. 

[1-3] The demurrer was sustained on the ground that the notice of . 
the loss did not meet the requirements of the policy, in that the verbal 
notice was insufficient, and the written notice was not given in time. The 
policy insured plaintiff not only against theft, 1obbery, or pillage, but 
against fire and lightning and injury or damage occurring while the ma- 
chine was being transported in a conveyance by land or water, and the 
notice requirement applies to every kind of loss or damage. As the com- 
pany may desire to investigate the circumstances attending the loss or 
damage, and take steps either to repair the machine or to recover it, if 
stolen, it cannot be said that a provision of a policy, requiring the insured 
to give forthwith a notice of the loss or damage, is unreascnable. The 
question is. Was the notice given forthwith? If the word “forthwith” 
should be construed as meaning “instantly,” there would be few instances 
where there would ever be any recovery on such policies. The result 
would be that the policies, instead of being contracts of indemnity, would 
be mere instruments of fraud. giving nothing in return for the premiums 
received. That being true, it has long been the settled rule in this state 
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that the word “forthwith” or “immediate.” as used in a policy of insur- 
ance with respect to the time of notice of loss, means within a reasonable 
time, and. unless the lapse of time is so long as to be obviously a non- 
compliance with the contract, the question whether the notice was given 
within a reascnable time is one for the jury. This rule has been applied 
in the case of fire insurance (Kenton Insurance Co. v. Downs. 90 Ky. 
236, 13 S. W. 882, 12 Ky. Law Rep. 115; Phenix Ins. Co. v. Coomes. 20 
S. W. 900, 14 Ky. Law Rep. 603), employer's indemnity insurance (Fidel- 
ity & Guaranty Co. v. Western Bank, 94 S. W. 3, 29 Ky. Law Rep. 639; 
Employer's Liability Assur. Corporation v. Stanley Deposit Bank, 149 Ky. 
» 735, 149 S. W. 1025). and accident insurance (/£tna Life Ins. Co. v. 
Bethel, 140 Ky. 609, 131 S. W. 523). and we perceive no reason why the 
same rule should not be applied in the case of insurance against the theft 
of an automobile. It is admitted by the demurrer that the machine was 
stolen on the night of June 13th and that written notice of the loss was 
mailed to the company on June 17th and received by it on June 18th. In 
other words. notice was given within four days, and received by the cem- 
pany within five days from the time the machine was stolen. and we can- 
not say, as a matter of law, that the notice was not given within a reason- 
able time. It follows that the court erred in sustaining the demurrer to 
the petition as amended. 

Judgment reversed and cause remanded for proceedings consistent 
with this opinion. 


AMERICAN NAT. INS. CO. v. TEAGUE. (No. 240-3431.) 


(Commission of Appeals of Texas, Section B. Feb. 15. 1922.) 
237 Southwestern Reporter, 248. 


2. INSURANCE—PROMISE TO INCREASE COMPENSATION UN- 
DER CONTRACT TERMINABLE AT WILL IS ENFORCA- 
BLE. 

Where a contract with an insurance agent was terminable at the will 
of either party, a subsequent modification of it so as to increase the com- 
pensation to the agent without any new consideration is enforceable, since 
the agent was not bound to continue to render services at the original 
compensation, and, if the principal knew he was rendering such services 
in reliance upon the premise for increased compensation, he would be 
estopped to deny that promise. 


(For other cases, see Insurance, Dec. Dig. § 84[1].) 


3. INSURANCE—CLAUSE THAT TERMINATION OF CONTRACT 
TERMINATES RIGHT TO COMPENSATION PREVENTS 
CLAIM FOR UNEARNED COMPENSATION. 

A clause in the contract of an insurance agent, who was entitled to 
future commissions on certain business procured by him. that the termina- 
tion of the contract should terminate the right of the agent to further 
compensation prevents the agent from claiming compensation which had 
not been earned at the date the contract was terminated. 


(For other cases. see Insurance, Dec. Dig. § 84[2].) 


4. INSURANCE—AGENT’S CONTRACT HELD TO PERMIT RE- 
COVERY OF COMMISSION EARNED WHEN RELATION- 
SHIP TERMINATED. 

A provision in a contract with an insurance agent who was entitled 
to commissions on subsequent payments on policies procured by him that 
the payments to the agent prior to the termination of the contract at the 
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will of either party should be full compensation merely limits the agent's 
compensation to that which he had earned at the date of the termination 
of the contract, and not to that which had been paid him by the company 
at that date. 


(For other cases. see Insurance, Dec. Dig. § 84[2].) 


ess RANCE — BONUS TO AGENT OPTIONAL WITH COM- 

ANY NOT ENFORCEABLE UNTIL OPTION IS EXERCISED. 

a the contract of employment of an insurance agent clearly pro- 

vided that the bonuses therein specified should be optional with the com- 

pany, the agent cannot collect any of the bonuses without amen that 
the company had exercised its option to pay them. 


(For other cases, see Insurance, Dec. Dig. § 84[1].) 


















Error to Court of Civil Appeals of First Supreme Judicial District. 

Action by H. P. Teague against the American National Insurance 
Company. Judgment for defendant was reversed by the Court of Civil 
Appeals, with remand (215 S. W. 131). and defendant brings error. 


Judgment of the Court of Civil, Appeals affirmed, and cause remanded ‘to 
the district court. 









Williams & Neethe and C. W. Nugent. all of Galveston. and Ken- 
nerly, Williams, Lee & Hill, of Houston, for plaintiff in error. 


P. F. Graves and H. L. Livingston both of Houston for defendant in 
error. 
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DRY GOODS CO. v. MASSACHUSETTS BONDING -& 
INS. CO. (No. 4310.) 


(Supreme Court of Appeals of West Virginia. Jan. 31. 1922.) 
110 Southeastern Reporter, 553. 













(Syllabus by the Court.) 
1. INSURANCE—NO RECOVERY UNDER POLICY INDEMNIFY- 
ING AGAINST INJURIES FROM ELEVATOR WHERE OPE- 
RATOR WAS LESS THAN 16 YEARS OLD, AND WITHOUT 

WORK PERMIT. 

Where an insurance policy, indemnifying the plaintiff against loss for 
personal injuries caused by its elevator, expressly provided that the “pol- 
icy does not cover on account of injuries or death caused by an elevator 
while in charge of any person under the age fixed by law, ordinance, or 
municipal regulation for elevator attendants, or under the age of 16 
years where no age is so fixed,” there can be no recovery against the in- 
surer on a judgment recovered against the plaintiff for personal injuries 
where it appears that the elevator attendant was under 16 years of age, 


and did not possess a werk permit provided for, under chapter 17, Acts 
1919. 

















(For other cases, see Insurance, Dec. Dig. § 437.) 





Error to Circuit Court, Kanawha County. 


Action by the Walker Dry Goods Company against the Massachusetts 
3onding & Insurance Company. Judgment for plaintiff, and defendant 
brings error. Reversed and rendered. 
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A, Garnett Thompson, ef Charleston, for plaintiff in error. 
Payne, Minor & Bouchelle, for Charleston, for defendant in error. 


MerepiTH, J. Plaintiff in error, Massachusetts Bonding & Insurance 
Company, on August 4, 1919, executed a policy of insurance whereby it 
agreed to indemnify the assured Walker Dry Goods Company, “against 
less from the liability imposed by law upon the. assured for damages on 
account of bodily injuries, including death resulting therefrom, accident- 
ally suffered by any person or persons whomsoever, while in or entering 
upon or alighting from the car” of assured’s elevator, located in the store 
of the assured in the city cf Charleston. While said policy was in force, 
on December 24, 1919, Ronald Ownby, a passenger, fell or stepped from 
the elevator while it was in motion, the door having been insecurely 
fastened by the attendant, thereby suffering severe bodily injuries, for 
which claim was made against the assured for damages. Suit having been 
threatened, the Walker Dry Goods Company employed counsel to effect a 
settlement; to this arrangement the insurance company, without assuming 
liability on its part, or waiving any of its rights under the policy, ex- 
cept as to the clause denying the right of the assured voluntarily to as- 
sume any liability, assented, provided that the amount of such settlement 
should not exceed $2,000. Action was brought by the injured party 
against the assured, and a compromise was effected by the approval of 
the court, and judgment entered against the. assured for $1,000 and costs, ~ 
which was paid, and, in addition thereto, certain hospital fees of the 
party injured, and the Walker Dry Gocds Company thereupon made claim 
upon the insurance company for the amount so paid, including the sum of 
$250 for attorneys’ fees for services in effecting such settlement, the total 
aggregating $1,393.86; this sum the insurance company’ refused to pay, 
and the Walker Dry Goods Company instituted suit therefor against the 
insurance company upen the policy. This action was tried by the court 
in lieu of a jury, and on February 3, 1921, judgment was rendered for 
the plaintiff against the insurance company for the sum of $1,393.86 and 
costs, from which judgment the insurance company is now: prosecuting 
this writ of error. 

The facts as outlined’ above are substantially admitted by both par- 
ties. The insurance company based its case below, and relies for re- 
versal here, upon clause A in the policy sued upon, which contains the 
following : 

“This policy does not cover on account of injuries or death caused 
by an elevator while in charge of any person under the age fixed by law, 
erdinance or municipal regulation for elevator attendants, or under the 
age of sixteen (16) years where no age is so fixed.” 


It is agreed that at the time of the accident the elevator was being 
operated by Bedell Binford, a boy only 15 years and 17 days old, who had 
been employed out of. school hours at odd jobs about the establishment 
for a year or more prior to December 24, 1919, the day of the accident. 
But one question arises in this case: Does the law applicable to the facts 
of the case fix the minimum age of an elevator attendant, within the 
meaning of the qualifying clause of the policy above quoted, and, if so, 
what age does it fix If no age is fixed by law, then the policy fixes the 
minimum age at 16, and it is conceded by counsel for defendant in er- 
ror that the insurance company would not be liable. ; 

The only statute in this state bearing upon this point in controversy is 
the act relating to the employment of minors (chapter 17, Acts 1919). 
The title of that act is “An act to prohibit and regulate. the employment 
of minors.” Section 1 provides: 

“That no child under fourteen years of age shall be employed, per- 
mitted or suffered to work in, about, or in connection with any gainful 
occupation except agriculture or domestic service; provided that boys 
twelve years of age or over may be employed in mercantile establishments 
and business offices outside of school hours provided that they cbtain a 
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special work permit from the school authorities as hereinafter provided.” 

Section 2 names certain occupations at which no child under the age 
of 16 shall be employed or permitted to work. Section 3 provides: 

“That no child between the ages of fourteen and sixteen years shall 
be employed, permitted, or suffered to work in any gainful occupation, un- 
less the person, firm or corporation by whom such child is employed, per- 
mitted, or suffered to work, obtains and keeps on file and accessible to of- 
ficers charged with the enforcement of this act, a work permit issued by 
the superintendent of schools of the city or county in which such child 
resides, or person authorized by him in writing. The superintendent of 
schools or person authorized by him in writing shall issue such work per- 
mit only upon receipt of the following documents: [1] Proof of pro- 
spective employment. * * * [2] Proof of age.’ * * * [3] Proof of 
schooling. * * * [4] Proof of physical fitness). * * * 

“Provided, that the superintendent of schools, or person authorized 
by him in writing shall have authority and is hereby empowered to issue 
a vacation work permit to children fourteen years of age or over without 
requiring the statement that the child has completed the sixth grade of 
the elementary course of study, or its equivalent, as hereinbefore pro- 
vided. Such vacation work permit shall be different in form and color 
from the regular work permit and shall be valid only during the time 
when the public schools of the district in which the child resides are not 
in session. Every vacation work permit shall be null and void on the day 
the public schools open for regular session. Provided, further, that the 
superintendent of schools or person authorized by him in writing, shall 
have authority and is hereby empowered to issue a special work permit 
to any boy twelve years of age or over to work in business offices and 
mercantile establishments outside of school hours. without requiring a 
statement that he has completed any school grade whatsoever.” 


It will be observed that the statute provides for three kinds of work 
permits: A “regular work permit,” a “vacation work permit,” and a 
“special work permit.” The record shows in this case that Bedell Bin- 
ford, though under 16 years of age, had no work permit of any kind. 

Section 8 of the statute provides penalties for the violation of the 
statute. 

The first proposition insisted upon by counsel for the insurance com- 
pany is that “the elevator attendant at the time of the accident was un- 
der 16 years of age, and there was no law, ordinance, or municipal regu- 
lation fixing the age of elevator attendants in force at the time.” and 
therefore the age fixed by the policy, to wit, 16 years, was the minimum 
age at which an attendant could be employed so as to render the insur- 
ance company liable under the provisions of the policy. 

[2] It is admitted that, if the statute does not fix the age of elevator 
attendants, there being no ordinance or municipal regulation of the city 
of Charleston fixing such age, then the minimum age, fixed by the policy 
at 16 years, applies. It is contended by counsel for the insurance com-+ 
pany that the statute does not fix a minimum age for elevator attendants. 
To this we cannot agree. The very title of chapter 17, Acts 1919, refutes 
such an interpretation. It is “An act to prohibit and regulate the em- 
ployment of minors.” The operator of an elevator is engaged in the em- 
ployment of his master, and one employed in the operation of an elevator 
by the owner thereof is employed in a gainful occupation within the mean- 
ing of this statute. The operation of an elevator is a regular and legiti- 
mate means of livelihood. We do not hold, therefore, that the many kinds 
of employment not specifically enumerated by the act are therefore ex- 
cluded from its scope. 

[1] We now come to the second, and, we think, controlling proposi- 
tion of the plaintiff in error, namely: 

“The plaintiff was not entitled to recover, even though chapter 17; 
Acts 1919, be construed as a law fixing a minimum age for elevator at- 
tendants within the contemplation of the policy. for the elevator attend- 
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ant at the time of the accident was under the age fixed by law, ordinance 
or municipal regulation for elevator attendants, it being conceded that he 
was under 16 years of age.” 

We believe that this is a correct construction of the statute. As here- 
tofore seen, section 3 of the act provides that no child between the ages 
of 14 and 16 shall be employed, permitted, or suffered to work in any 
gainful occupation without the work permit called for in the act. This 
work permit, which must not only evidence the age of the minor, but also 
certain educational and physical qualifications, Binford did not possess, nor 
had it been secured by his employer; neither had there been secured the 
socalled “vacation permit” authorized in the same section, nor the “‘spe- 
cial work permit,” provided for in sections 1 and 3. 


Conceding that none of these permits had been secured for Binford, 
counsel for defendant in error urge two theories: (1) That. since Bin- 
ford was over 14 years of age, no permit was necessary for his employ- 
ment out of school hours; and (2) that, even should the court consider 
a permit necessary, since the statute provides for the employment of such 
minors under 16 years of age as have secured the proper permits, there- 
fore the legal minimum age for elevator attendants is less than 16 years; 
that, while the employer may be guilty of a misdemeanor, as provided 
by the statute, for the omission to secure the proper permit, nevertheless 
Binford was within the age fixed by law within the contemplation of the 
insurance policy. 

In the face of the plain terms of section 3 of the chapter we cannot 
give our assent to the first of these theories. The wording is unequivocal, 
“That no child bétween the ages of fourteen and sixteen years shall be 
employed, permitted or suffered to work in any gainful occupation.” But 
counsel urge that such application of this section, when taken in connec- 
tion with that portion of section 1 providing for “special work permits,” 
produces a result whereby boys between 12 and 14 years, possessed of no 
special educational qualifications, are enabled to work out of school hours, 
a privilege which, it is claimed, is denied to boys over that age. This is 
a misconstruction of sections 1 and 3 of the statute. There is nothing in 
those sections showing an intent on the part of the Legislature to limit 
the issuing of these special permits to boys under 14; the plain words are 
that they may be issued to boys “twelve years of age or over,” limiting 
such work of course to the two fields named in the statute. To perform 
any other work where a permit is required, the regular permit must be 
secured. 

Upon defendant in error’s second proposition, which is that, assuming 
the statutory requirement of a permit, nevertheless a minor under 16, but 
over 14, employed without such permit, is within the age fixed by law, 
the litigants are clearly at issue. In support of the argument advanced, 
counsel for defendant in error cite several cases in which it was held that 
violation of certain statutory provisions which have no causal connection 
with the cause of action does not defeat recovery for the negligence of 
another. With this general principle we quite concur, but the cases ex- 
emplifying it have little application here. The case of Brock v. Trav- 
elers’ Insurance Co., 88 Conn. 308, 91 Atl. 279, however, presents a situa- 
tion comparable to the case at bar. An automobile indemnity policy con- 
tained a qualifying provision similar to that of the policy here considered. 
A statute of the state provided that no person should run a car without 
a license. and that no license should be issued to a person under 18 years 
of age, but that “nothing herein contained shall prevent the operation 
of a ear by an unlicensed person 16 years of age or more if accompanied 
by a licensed operator.” The owner’s son, a boy of 16, unaccompanied by 
a licensed chauffeur, ran over and killed a child, and, in determining the 
essential question as to whether the driver was of the age fixed by law. 
the court held that, as the provision of the policy related to age alone, 
and that as the age of the driver was in fact sufficient to satisfy the in- 
surer’s requirements in that respect, where the statute makes no contrary 





Misc.]|_ Walker Dry Goods’ Co, v. Mass. Bond. & I. Co. 435 


provision, therefore the actual purpose of the policy was accomplished, 
and the insurer was liable thereon. There are two features which dis- 
tinguish the Brock Case from the case before us: First, the policy in 
that case provided for a minimum age of 16 in any event, even though 
the statute should permit a lower age, showing, perhaps, as the court 
said, that 16 years answered the insurer’s purposes; and, second, that in 
Cornecticut all persons over the age of 16 years, and physically qualified, 
were authorized to drive under certain conditions. In West Virginia only 
those under 16, possessed of the proper educational requisites, are enti- 
tled to regular work permits. Whether or not these distinguishing marks 
alone would be sufficient to differentiate the Brock Case we are not called 
upon to say. Morrison v. Royal Indemnity Co., 180 App. Div. 709, 167 
N. Y. Supp. 732, is a case almost identical as to facts with Brock or In- 
surance Co., the only apparent difference being that in the New York case 
the .pelicy provided that the insurer should not be liable for injuries 
caused while the automobile was being driven “by any person in viola- 
tion of law as to age, or, if there is no legal age limit, under the age of 
16 years.” Without reference to the Connecticut decision, the court came 
to the opposite conclusion. As precedent for our consideration the Moris- 
son Case is perhaps more nearly in point. 

In our view, the age at which minors are permitted to work is 16 
years. To this there are certain excepted classes of individuals, namely, 
minors having the proper working permits. Possessed of the proper per- 
mits, certain minors under 16 are of the age fixed by law. Without such 
permits they are not. Such was the opinion of the court in Taglinette v. 
Sydney Worsted Co., 42 R. I. 133, 105 Atl. 641, where it was held that. 
unless the employer had the age and employment certificate provided for 
by law, a minor employed between the ages of 14 and 16 was not work- 
ing “at an age legally permitted under the laws of this state.” To the 
same effect see Reszek v. Bauerle & Starke Co., 282 Ill. 557, 118 N. E. 
991, L. R. A. 1918F. 207, 1 W.. C. L. J. 952, in which the court said: 

“Without such permit he was no more legally permitted to work in 
defendant’s factory than would be a minor under 14 years of age. In 
the one case a minor is not legally permitted to work at all, while in the 
other he is only legally permitted to work upon obtaining the permit re- 
quired by the Child Labor Law.” 

See, also, Messmer v. Industrial Board of Ill., 282 Ill. 562. 118 N. E. 
993, 1 W. C. L. J. 956, and Stetz v. Mayer Boot & Shoe Co., 163 Wis. 
151, 156 N. W. 971, Ann. Cas. 1918B, 675. 


We are therefore of opinion that our statute does fix a minimum age 
for the employment of elevator attendants. That age is fixed at 16 years 
in the absence of a work permit The fact that such permit could have 
been secured does not change the result. In its absence, the age is 16, 
and is the “age fixed by law” within the meaning of the clause above 
quoted from the policy sued on. Under its terms, injuries caused by an 
elevator while in charge of any person under the age fixed by law for 
elevator attendants were not covered. We hold, therefore, that the in- 
surance company was not liable; we reverse the judgment, and enter judg- 
ment for defendant. . 
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STATE ex ret. TIME INS. CO. v. SUPERIOR COURT OF DOUG- 
LAS COUNTY Et AL. 


(Supreme Court of Wisconsin. Feb. 7, 1922.) 
186 Northwestern Reporter, 748. 


1. INSURANCE—INSURANCE AGENT’S ACTION FOR WRONG- 
FUL DISCHARGE PROPERLY BROUGHT IN COUNTY 
WHERE CAUSE OF ACTION AROSE. 

The right of an insurance agent to bring action against the company 
for wrongful termination of the agency, in the county where the cause of 
action arose, under St. 1919, § 2619, was not affected by the amendment 
of that section by Laws 1919, c. 334, interpolating a new subdivision 5, as 
to actions against a domestic insurance company “to recover on a policy 
of insurance.” 


(For other cases, see Insurance, Dec. Dig. § 85.) 


Petition by the State of Wiisconsin on the relation of the Time In- 
surance Company, a domestic corporation, for a writ of mandamus against 
the Superior Court of Douglas County, Solon L. Perrin, Judge, and an- 
.other. Motion to quash alternative writ granted. 


This matter comes before this court on the petition of the relator for 
a peremptory writ of mandamus, to change the place of trial of a certain 
action in which S. D. Wenneby is plaintiff, and Time Insurance Company, 
a domestic insurance corporation, defendant, from the Superior Court of 
Douglas County, to Milwaukee county. 


Hanitch, Harley, McPherson & Johnson, of Superior, and Roehr & 
Steinmetz, of Milwaukee, for relator. 

Grace, Fridley & Crawford, of Superior, and Daniel H. Grady; of 
Portage, for respondents. 
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LIFE. 


SECURITY BENEFIT ASS’N v. VERDERY. (No. 9846.) 


(Supreme Court of Colorado. Feb. 6, 1922. Rehearing Denied March 
6, 1922.) 


204 Pacific Reporter 895. 


1. INSURANCE—RECEIPT OF PREMIUMS BY SOCIETY WITH 
KNOWLEGDE OF DISAPPEARANCE OF MEMBER AND THE 
DIVORCE AND REMARRIAGE OF HIS BENEFICIARY, HIS 
WIFE, PREVENTS DISPUTING HER RIGHT OF RECOVERY. 
Where fraternal benefit society knew that a member had disappeared 

and that his wife, beneficiary of the certificate, had secrred a divorce and 

had remarried, and accepted payments of premium on the certificate from 
her both before and after her divorce, it may not dispute her rights to 
recover regardless of laws 1911, p. 424, § 6, restricting beneficiaries under 
fraternal benefit certificates to relatives by blood or marriage or those 
dependent upon the member, and of a by-law conforming to the provisions 
of the statute. 

(For other cases, see Insurance, Dec. Dig. § 793.) 


Denison, J., dissenting. 


En Bane. 

Error to District Court, City and County of Denver; Greeley W. 
Whitford, Judge. 

Action by Xenia A. Verdery against the Security Benefit Association, 
successor to the National Council of the Knights and Ladies of Security. 
From judgment for plaintiff, defendant brings error. Affirmed. 


William H. Wadley, of Denver, for plaintiff in error. 
George P. Steele, of Denver, for defendant in error. 


NEW YORK LIFE INS. CO. v. LAHR. (No. 23976.) 


(Supreme Court of Indiana. March 16, 1922.) 
134 Northeastern Reporter, 657. 


1. INSURANCE—POLICY PROVISION REGARDING NOTICE OF 
PREMIUMS DOES NOT PREVAIL OVER CUSTOM OF SEND- 
ING NOTICES. 


_ A policy provision, in fine print, that the giving of notices of pre- 
miums should be considered as a courtesy, and not construed as estab- 
lishing a custom, does not prevail over a custom running through years 
of sending notices, and where policy holder, relying upon such custom, 
failed to pay a premium because he received no notice, the policy was not 
forfeited. 

(For other cases, see Insurance, Dec. Dig. § 388[4].) 
29——-Vol. LIX. 
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2. INSURANCE—WHERE COMPANY FORFEITS POLICY AND 
a IT LAPSED, TENDER OF PAYMENTS UNNECES- 
ARY. 


Where a life company had declared a policy forfeited and marked 
it lapsed, tender of further payments was not required. 


(For other cases, see Insurance, Dec. Dig. § 362.) 


3. INSURANCE—WHERE POLICY HAD NO CLAUSE FOR EX- 
TENDED INSURANCE ALLOWING SUCH INSURANCE NO 
DEFENSE WHERE INSURED DID NOT CONSENT 
THERETO. 


In action on a 15-year tontine plan life policy, which defendant in- 
surer had wrongfully treated as forfeited for alleged nonpayment of 
premium, it was no defense that at the time of the suit plaintiff had had 
several years of extended insurance, where the policy contained no provi- 
sion for extended insurance, and the company had attempted to change 
its terms and convert it into a term policy without insured’s consent. 


(For other cases, see Insurance, Dec. Dig. § 370.) 


4. INSURANCE—BREACH OF POLICY FOR FAILURE TO PAY 
PREMIUM RENDERED IT VOIDABLE AT COMPANY’S OP- 
TION. 

The provision in a life policy that a failure to pay any premium 
when due shall render the policy void was a condition subsequent, the 
breach of which did not of its own force terminate the policy, but such 
breach had the effect to render it voidable at the election of the company. 


(For other cases, see Insurance, Dec. Dig. § 310[2].) 


5. INSURANCE — ENTRY ON COMPANY’S BOOKS SHOWING 
EXTENDED INSURANCE UNDER POLICY SHOWED IN- 
TENTION NOT TO TERMINATE POLICY ALTHOUGH 
MARKED LAPSED. 


The marking of a policy as “Lapsed” on the company’s books and at 
the same time the making of an entry showing an extended insurance 
under the policy was an affirmative act showing an intention not to ter- 
minate the policy, and constituted a recognition of its validity and con- 
tinued existence, so,that it continued in force in accordance with the 
original terms and conditions, as the company could not discharge its 
liability thereunder by granting extended insurance, no such right being 
given the company by the policy terms. 


(For other cases, see Insurance, Dec. Dig. § 310[2].) 


6. INSURANCE—WHERE COMPANY FORFEITED POLICY, NO- 
TICE OF ELECTION OF SETTLEMENT OPTION NOT RE- 
QUIRED OF INSURED. 

Where under the terms of a life policy the insured was required to 
give notice of acceptance of settlement option before the end of the 15- 
year tontine period, if before that time the company had forfeited the 
policy and given the insured extended insurance, thus denying insured’s 
right to his option, notice by insured was not required. 


(For other cases, see Insurance, Dec. Dig. § 364.) 


7. INSURANCE — PROVISION IN POLICY THAT NO SUIT 
SHOULD BE BROUGHT AFTER ONE YEAR FROM ACCRU- 
ING OF CAUSE OF ACTION VOID. 

Under Burns’ Ann. St, 1914, § 4803, a provision in a life policy that 
no suit shall be brought after one year from the time of the accruing of 
the cause of action is void. 


(For other cases, see Insurance, Dec. Dig. § 622[2].) 
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9. INSURANCE—NOT ERROR TO ADMIT EVIDENCE OF SOLI- 
CITING AGENT’S ESTIMATE OF VALUE OF POLICY AT 
END OF TONTINE PERIOD. 


In an action for the surplus at the end of the tontine period of a life 
policy, it was not error to admit in evidence the estimate. prepared by 
the soliciting agent, of the amount of the surplus at the end of the pe- 
riod. 


(For other cases, see Insurance, Dec. Dig. § 648[1].) 
Ewbank, C. J., dissenting. 


Appeal from Circuit Court, Posey County; Herdis F. Clements, Judge. 


Action by Adolph P. Lahr against the New York Life Insurance 
Company. From judgment for plaintiff, defendant appeals. Transferred 
from the Appellate Court under section 1399, Burns’ Ann. St. 1914 (Act. 
1901, p. 565). Affirmed. 


James H. McIntosh, of New York City, Daniel A. Ortmeyer, cf 
Evansville, and Gavin & Gavin, of Indianapolis, for appellant. 


WitioucHBy, J. This action by appellee against appellant is upc. 
an insurance policy issued by appellant to appellee. 


The substantial averments of the complaint are that on March 17. 
1892, appellant, in consideration of $326.50 paid by appellee, executed 
and delivered to appellee a policy of life insurance whereby appellan: 
agreed to pay to the executors, administrators, or assigns of appellee, 
called the insured in said. policy, $5,000 upon proof of death, with the 
further provision that the tontine period in such policy, should be coin- 
pleted on the 17th of March, 1907, and that after the completion of such 
tontine period, if the policy had not been previously terminated, it se- 
cured to the insured, inter alia, one of the following benefits or options: 

“First. To apply the accumulated dividend to the purchase of an 
annuity on the life of the insured in one of the following forms: (a) 
An annuity for the number of years that premiums are payable beyond 
the tontine period, to be used in reduction of subsequent premiums on 
this policy, and in case the ameunt accruing in any year from the annuity, 
together with dividends that may thereafter be declared on this policy, 
shall exceed the amount of premium due thereon, the excess to be paid in 
cash; or (b) if the payment of premiums is completed, an annuity for 
the whole term of life. * * 

“Third. To withdraw in wr the entire equity (that is, the net 
reserve computed by the American Table of Mortality and interest at 4 
per cent., twenty-eight hundred and twenty-two and 95/100 dollars [$2,- 
822.95], and in addition thereto the accumulated surplus aforesaid).” ; 

Appellee performed all the conditions of such contract of insurance 
on his part to be performed. About April 28, 1898, appellant marked said 
policy upon its books as lapsed, and continuously after said date treated 
said policy as lapsed and as having been forfeited, and appellee as hav- 
ing no right to any of said options, and appellant about the year 1902 
or 1903 notified appellee that it considered said policy as having lapsed in 
the month of April, 1898, and that it refused to recognize him as having 
any rights thereunder to any of such options, and thereby rendered it use- 
less for him to elect one of said options and waived any such election 
and any notice thereof. Appellee says that appellant waived notice of 
election of options on the part of appellee provided for in said policy 
more than three months prior to the completion of said tontine period, 
and waived the failure of appellee to make such election and give notice 
thereof by denying all liability on said policy on other grounds and noti- 
fied said appellee that the same had lapsed in April, 1898, such notice 
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having been given in February and March, 1912. The reserve and ac- 
cumulated surplus mentioned in said option amounted, at the completion 
of said period to $5,000, and appellee elected to take such option. Appel- 
lant has not paid appellee said sum or any part thereof, and the same 
is due, together with interest thereon at 6 per cent. from March 17, 1907. 
Appellee has been damaged $5,000. 

A copy of the policy is attached to the complaint. To this complaint 
appellant answered in tive paragraphs, the first being a general denial, 
except an admission of its corporate existence, its business operation, and 
the contract of insurance with appellee on his life dated March 17, 1892. 
It then avers, so far as concerns this action, that appellant was author- 
ized to and was transacting its business in the state of Indiana with an 
office in said state. Appellee was a resident of Evansville, Ind., and at 
the solicitation of appellant's agent made his application to appellant for 
$5,000 insurance on his life, on the 10-payment, 15-year, nonforfeiting 
tontine plan, and agreed that any policy issued upon such application 
should contain an agreement that, if it should lapse or become forfeited 
for nonpayment of premium after being in force 3 full years, a paid-up 
policy would be issued cn demand made within 6 months after such lapse, 
with surrender of the policy, under the samee conditions as this policy, 
except as to payment of premiums, but without participation in profits, 
for such an amount as the net reserve on the policy at the time of the 
lapse, computed by the American Table of Mortality, and interest at 4% 
per cent., after deducting all indebteness to the company, will purchase 
as a single premium at the present published rates of appellant, at the 
age of insured at the time of such lapse, if an ordinary life policy, or 
for such an amount as shall be represented by as many proportional 
parts of the sum insured as there shall have been complete annual pre- 
miums paid thereon when the lapse or default above referred to shall 
first be made. Appellant received such application and accepted the 
same, and delivered to appellee on March 17, 1892, at Evansville, Ind., 
the policy of insurance here involved, as applied for by him, which was 
received and accepted by appellee, and the first premium paid thereon. 
Said contract of insurance was made in consideration of said agreement 
and statements in said application, and the application referred to in said 
pelicy and made a part thereof, and in further consideration of the pay- 
ment of the premium aforesaid, and of the annul payment of a like sum 
on March 17th, in every year during the continuance of such policy until 
10 full years’ premiums should thereby be paid. If any one of. said 
premiums was not paid as therein provided, on or before the date when 
due, said policy should beccme void and all payments previously made 
should be forfeited to appellant, except that, if said policy should lapse 
or become forfeited for the nonpayment of any premium after being in 
force 3 full years, a paid-up policy would be issued, on demand made 
within 6 months after such lapse. with the surrender of such policy, un- 
der the same conditions as said policy, except as to payment of premiums 
but without participation in profits for an amount equal to as many 
tenth parts of the sum thereby insured as there had been annual pre- 
miums paid thereon when said default in the payment of premium was 
made. A grace of one month was allewed, and all premiums were due 
and payable at the home office in the city of New York, unless otherwise 
agreed in writing. Notice that each and every payment of premium was 
due at the date named in the policy was given and accepted by the deliv- 
ery and acceptance of the policy, and giving of any further notice or 
the acceptance of any premium after it was due was to be construed 
as an act of courtesy only, and should not be deemed as establishing a 
custom or’as waiving or disturbing any condition as to the payments of 
premiums thereafter due. 


No premium was ever paid after that premium due March 17, 1897. 
Said policy lapsed for nonpayment of the March 17, 1898, annual pre- 
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mium, and thereupon said policy as therein agreed became void, and all 
payments previously made were there and then and thereby forfeited to 
appellant, except as to the right to issue the paid-up policy, on demand 
made therefor, within 6 months after said lapse of said policy with sur- 
render thereof, for an amount equal to as many tenth parts of the sum 
insured by said contract as there had been complete annual premiums 
paid at the time of said default in the payment of premiums; but appel- 
lee failed, neglected. and refused to make, or cause to be made, any 
demand for said paid-up insurance, and thereupon at the expiration of 
said 6 months said contract became void. Appellant was a mutual com- 
pany and transacted the business of life insurance on a purely mutual 
plan and under and pursuant to said principle of mutuality. Appellant 
in the year 1892, but after the making of the contract now in question, 
adopted the plan of voluntarily giving the policy holders who failed to 
pay their premiums on or befere the date when due, and who also 
failed to make demand within six months after such nonpayment, with 
surrender of the policy, for paid-up insurance in accordance with the 
terms of the contract, continued term insurance for the face amount of 
the policy for such period of time as the reserve thereon calculated upon 
the basis of the American Experience Table of Mortality and interest at 
the rate of 4 per cent. per annum would purchase at the age of the in- 
sured at the time of lapse, according to the company’s table rate of pre- 
mium for term insurance. At said time of said lapse said reserve on said 
pelicy was $1,371.40, and the rate of premium for term insurance for the 
term of 17 years was $271.08, for $1,000, of insurance, and for 18 years 
was $288.42 for $1,000 of insurance on a person age 49, which was appel- 
lee’s age at that time. Said reserve therefore purchased continued term 
insurance for 17 years and 2 months from March 17, 1898, and appellant 
duly extended said policy and credited appellee with said continued term 
of insurance in the sum cf $5,000 for 17 years 2 months, or until May 
17, 1915, after which time the policy had no further value. 


The second paragraph of answer avers substantially the same facts 
as the first, and in addition thereto avers that appellee, with full knowl- 
edge of all the facts and of his rights, there and then received and ac- 
cepted all the benefits of said continued term insurance and has thereby 
had full value of life insurance for all the premiums he has paid to ap- 
pellant, and he is therefore now here estopped to make any other or 
further claim on account of said transaction. 

. The third paragraph avers nonpayment of the premium March 1/7, 
1898, and all premiums thereafter, and an abandonment of the insurance 
contract with knowledge that it had lapsed and rights thereunder had 
heen forfeited. 

The fourth paragraph avers the lapse of one year from the time ap- 
pellee’s action accrued, and that thereafter under the terms of the policy 
the suit cannot be maintained. 

No question is presented as to the fifth paragraph. 

Appellee filed a reply in denial to said answer and a second para- 
graph of reply to parts of the first, second, and third paragraphs of an- 
swer, in which reply it was averred that the policy did not lapse for 
failure to pay the premium due March 17, 1898, but that appellant waived 
and estopped itself from setting up the failure to pay said premium in 
accerdance with the terms of the policy, and from setting up any defense 
based thereon, that at that time appellee had two other policies of insur- 
ance in said appellant’s company, on which he had been paying premiums 
for many years, and that it had always been appellant’s custom to notify 
appellee when the premiums on said policies, including the one sued on, 
became due, such notice being a sufficient length of time before such pre- 
miums became due to enable appellee to pay them before he was in de- 
fault, and that appellant by its said conduct impliedly agreed to notify 
appellee cf all premiums becoming due on the policy sued on herein. and 
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appellee relied upon such custom and agreement. Appellee had large 
business interests. and among other enterprises his large department store 
in Evansville, Ind., and that he carried a great deal of insurance both in 
appellant’s company and others, and that his bookkeeper in his place of 
business in said store was instructed by him to see to the payment of any 
premiums that might become due on any cf his said policies in the event 
of the absence of appellee, or if he should in any event overlook the 
same, and said bookkeeper was familiar with said custom and said implied 
agreement, and relied upon the same. No notice of said March 17, 1898, 
annual premium was given to appellee, and appellee and his bookkeeper 
did not know of said premium, or that the same had not been paid. or 
that there was anything due from appellee until several years thereafter, 
when appellee was told by appellant that his policy had lapsed for fail- 
ure to pay premium. Appellee paid all premiums on his other policies 
when they became due both to appellant company and to other com- 
panies in which he had life insurance policies, and he had no in- 
tention of permitting this policy to lapse, but intended to pay the 
premiums as they became due, and the failure to pay the premiums on 
such policy was wholly the fault of appellant in failing to give notice 
thereof in accordance with its custom and implied agreement, and it 
would therefore be a great injustice to, and fraud upon, appellee to per- 
mit appellant to enforce the provision of its said contract providing for 
forfeiture or failure to pay said premium as in the contract provided. 

The third paragraph of reply was to the fourth paragraph of an- 
swer. and averred that application was made by appellee on March 4, 1892. 
in Evansville, Ind., where appellee resided, for the policy of insurance 
here involved, and it was agreed in such application that any policy is- 
sued thereon should not be in force until the actual. payment to and ac- 
ceptance of the premium by appellant, or its agent, and that said policy 
was delivered to appellee and the first premium paid at Evansville, Ind., 
March 17, 1892. and that the contract of insurance was then and there 
completed in the state of Indiana, and was thereafter governed by the 
law of this state, and that therefore the provision that suit should not 
be brought after a lapse of one year is void under the statute of this 
State. 

There was a demurrer to each, the second and third paragraphs of 
reply, which was overruled. 

There was a trial by the court and a special finding of facts, the 
substance of which, after setting out the policy and application, the 
terms and stipulations of which, so far as here involved, have been here 
inbefore sgt out, is as follows: 


The application for said policy was taken by one Dannattell, who 
was agent of appellant at Evansville, and forwarded to appellant at New 
York, where the policy was issued and mailed to said agent for delivery 
to appellee upon payment of the first annual premium thereof, and said 
policy was so delivered to appellant and the premium paid. Appellee 
duly paid the first six annual premiums on the said policy according to 
the terms thereof. In November and December, 1884, appellee took out 
two other policies of insurance in appellant company, one for $2,000 and 
the other for $3,000, on which premiums were paid up to and after 
March 17, 1898. At all times prior to March 17, 1898, it had been the 
custom and usage of appellant to notify appellee when the premiums on 
said two policies, and on the policy sued on in this action, became due, 
and to give appellee notice a sufficient time before the due date of said 
premiums to enable him to pay them before he was in default. The no- 
tice was given by depositing a short time before the due date in the 
United States mail a notice stating the date when said premium was due, 
and addressed to appellee at his last-known residence as shown on the 
records of appellant at that time. Appellee received no letter from ap- 
pellant prior to March 17, 1898, or at any other time notifying him that 
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the premium due March 17, 1898, was due and payable, nor did he re- 
ceive notice of such fact from appellant in any other manner prior to 
March 17, 1898. Appellee failed to pay the premium on said policy of 
insurance that became due March 17, 1898, and the premiums that be- 
came due and payable thereafter, and no part thereof has ever been paid. 
By reason of the failure of appellee to receive notice of said premium 
he failed to pay the premiums as above set forth. No notice was given 
appellee by appellant of the premium of March 17, 1898, and appellee 
received no notice at any time of the premium due on said date. 


The reason appellee failed to pay the premium due on March 17, 
1898, was because appellant did not give appellee notice of the premium 
due on that date as appellant had done previously on all other premiums. 
The absence of said notice caused appellee to overlook the fact that said 
premium was due on March 17, 1898, and caused him to neglect the pay- 
ment of said premium on said date. Appellee at all times relied upon 
said custom, and appellant knew of his reliance upon the same. There- 
upon appellant on May 4, 1898, marked said policy on its books as 
“Lapsed” and continuously thereafter treated said policy as having lapsed 
and forfeited by failure to pay said premium, and notified appellee thereof 
some time during the year 1904, and again notified him in writing in 
March, 1912. Appellant waived notice of an election on the part of ap- 
pellee to take the third benefit provided for at the completion of the ton- 
tine period, to wit, March 17, 1907. Appellee was willing and ready at 
all times to pay the premiums on said policy after they became due and 
according to the terms of the contract. He at no time either impliedly or 
otherwise agreed to accept extended insurance under said contract. Ap- 
pellant has elected by bringing this suit to accept. the third benefit therein 
on completion of the tentine period, to wit, to withdraw in cash the en- 
tire equity consisting of the net reserve of $2,822.95, and in addition 
thereto the accumulated surplus. The accumulated surplus is $1,568.50. 
The total value of said benefit on March 17, 1907, was $4,391.45. The 
four unpaid premiums on said policy with interest thereon at 6 per cent. 
per annum from the time each became due and payable to March 17, 
1907, is $1,893.70, and this deducted from $4,391.45 leaves the net value 
of said benefit at said date of $2,497.75, and the interest on said sum at 5 
per cent. per annum from March 17, 1907, to the date of the finding, or 
$1,692.22, making the total value at that time of $4,126.97. Appellee 
made no attempt or offer to pay appellant the premium that became due 
on March 17, 1898, or the premiums that became due thereafter until 
the year 1904, and again on December 3, 1913. 


In the year 1904 appellee offered to pay appellant the premiums 
which he had failed to pay with compound interest on them to date, if 
appellant would reinstate his policy. Appellee failed to surrender said 
policy of insurance within 6 months after March 17, 1898, and failed to 
make demand on appellant within 6 months’ period for a paid-up policy 
of insurance. Appellee never at any time surrendered or offered to sur- 
render to appellant said policy after March 17, 1898, and never thereafter 
made a demand of appellant for the paid-up policy of insurance. Appel- 
lant on May 4, 1898, declared said policy of insurance lapsed for failure 
of appellee to pay the premium due March 17, 1898, and so marked the 
same upon its record book, and at the same time credited appellee on said 
hooks with extended insurance in the sum of $5,000 for a term of 17 
years 2:months from March 17, 1898, and thereafter carried said policy 
of insurance as such continued term insurance for said term. Some time 
in the year 1892, after the delivery of the policy sued on in this action 
appellant adopted a plan of giving automatic continued insurance of all 
policies of the kind and character that the policy sued on is, which lapsed 
and upon which 3 or more full years’ premiums had been paid, if the 
policy holder failed to apply for paid-up insurance in accordance with the 
terms of the policy, the continued insurance being given by the company 
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after the expiration of the 6 months stated in the policy for applying for 
paid-up insurance with the surrender of the policy. Appellee called upon 
appellant on March 13, 1912, and inquired the condition of his policy here 
involved, and demanded an explanation regarding its lapse. March 18, 
1912, appellant wrote appellee a letter in which it stated that the premium 
upon said policy due March 17, 1898, was not paid, and that the policy 
was being carried on the books of the company as nonparticipating paid- 
up. term insurance ef $5,000 for a period of 17 years and 2 months from 
the date of the lapse. On November 8, 1913, appellee sent a letter to ap- 
pellant, which appellant received on December 3, 1913, in which letter 
appellee offered to pay appellant all past-due premiums with compound 
interest and demanded that appellant. reinstate his policy here involved. 
This action was commenced August 25, 1915. 


Upon this finding of facts the court stated its conclusion of law that 
appellee should recover of appellant $4,126.97, together with costs. 


[1] Appellant moved for a new trial, which motion was overruled, 
and judgment rendered in conformity to the conclusion of law. From 
such’ judgment this appeal is prosecuted, and appellant has assigned as 
error the court’s action in overruling its respective demurrers to the 
second and third paragraphs of reply, in stating its conclusion of law, 
and in overruling the motion for a new trial. The appellee admits the 
nonpayment of the premium due March 17, 1898, and subsequent pre- 
miums, and appellant contends that the policy involved clearly provides 
for a forfeiture on failure to pay any premium when the same becomes 
due, and that therefore the courts cannot aveid enforcing the forfeiture. 
But it appears from the finding of facts that the reason the appellee 
failed to pay the premium due and payable on said policy on the 17th day 
of March, 1898, was because the appellant did not give the appellee no- 
tice of the premium being due on that date; that it was his custom to pay 
his premiums on this policy and others in response to notice. He had two 
other policies with appellant issued in 1884, and the policy in suit was is- 
sued in 1892. It was the custom of appellant to notify appellee when his 
premiums were due on all of these policies, and appellee relied upon re- 
ceiving -such notices, and made his payments accordingly. But in 1898 
appellant failed to notify appellee that his premium was due on the policy 
in suit, though it notified him of the premiums on the other policies; 
that he was ready and willing at all times to pay, and that he had no 
intention of abandoning the insurance contract. The court also finds that 
appellant knew that appellee relied upon its custom of giving notice. Ap- 
pellant rests upon a provision in the policy, in fine print, to the effect that 
the giving of such netices should be considered only as a courtesy, and 
that it should not be construed as establishing a custom. This policy, a 
standard form, was not prepared by appellee, but rather, we may infer, 
by able attorneys in the employ of insurance companies, and it is reason- 
ably presumed that it was intended primarily to protect the companies 
using the form. Such a provision must not be allowed to prevail over a 
custem running through years of sending notices, and with no warning to 
appellee that he would no longer receive such notice. It would simply 
permit the company to perpetrate a fraud on its policy holder. As sup- 
porting this principle, see Glens Falls Ins. Co. v. Michael, 167 Ind. 659, 
677, 74 N. E. 964, 79 N. E. 905, 8 L. R. A. (N. S.) 708. 

In the secord edition of Joyce on Insurance, at section 1332, the au- 
thor says: . 

“If a life insurance company has been in the practice of notifying 
the insured of the time when the premium will fall due, and of the 
amcunt, and the custom has been so uniform and so reasonably long in 
continuance as to induce the insured to believe that a clause for forfei- 
ture for nonpyament will not be insisted on, but that the .notice will pre- 
cede the insistence upon the forfeiture, and the insured is in consequence 
put off his guard, such notice must be given, and, if not given, no ad- 
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vantage can be taken of any default in payment which it has thus en- 
couraged, for the insured is entitled to expect the customary nctification; 
and to mislead the insured by not giving such notice, and then insist upon 
a strict compliance with the conditions of forfeiture, constitutes, under 
such circumstances, a fraud upon the assured which the courts have re- 
fused in numerous cases to ccuntenance.” 

3owers on the Law of Waiver, § 52, p. 6, says: 


“The law winks at forfeitures; equity closes its eyes upon them. 
And the disfavor in which they are held is so great that if, by any comn- 
struction, they can be denied without making new contracts for the parties, 
that course will usually be pursued. A forfeiture is a financial punish- 
ment provided for the benefit of one party at the expense of the other 
for his dereliction in the performance of some duty enjoined upon him, 
and while the one upon whom such obligation rests must see to it that 
the conditions he has agreed to perform are complied with, if he would 
escape the penalty provided for his failure to so perform, it is not in 
every instance of his default that his adversary shall be permitted to in- 
voke the forfeiture. For the latter may have so conducted himself as to 
be the direct cause of a contractor’s dereliction, and in such event he can- 
not take advantage of a state of facts that his own conduct has induced. 
If it is the fault of the party for whcse benefit a forfeiture has been pro- 
vided that some condition has net been complied with, such party will not 
be permitted to profit by his own wrong, and the forfeiture will be denied 
him. This is only another way of saying that a party may waive the 
benefit of a forfeiture provided for his advantage, and, like other waivers, 
those in this connection may occur by expression of the party himself, by 
acts signifying an intention to forego the benefit of the provision, or by 
conduct misleading to the other party and inducing an honest belief in such 
intent. And, as forfeitures are not looked upon with favor, if once 
waived, they will not be assisted by the courts.” 

In Bacon on Life Insurance, § 461, at page 1031, the author says: 

“If the company has a custom of giving notice of premium, it cannot 
discontinue it without so advising the assured.” 

In 25 Cyc. 831, the same principle is recognized. 

This question was before this court in the case of Supreme Council, 
Catholic Benevolent Legion, v. Grove, 176 Ind. 356, 96 N. E. 159, 36 L. 
R. A. (N. S.) 913, where the court held that failure to give the customary 
notice of the assesment excused the prompt payment of the same, and es- 
topped the company from setting up a forfeiture. Numerous authorities 
are cited, to sustain this principle of law, from one of which, Elgutter v. 
Mutual, etc., Ass’n, 52 La. Ann. 1733, 28 South. 289, we quote as follows: 

“The waiver of notice to which we have already referred was, in all 
probability, required ex abundantia cautela. It may serve some purpose, 
but not to the extent, however, of relieving the company from the effect 
of its own conduct in leading its policy holders to believe that they could 
always look forward to some scrt of notice. It had become a rule of the 
company to issue timely notices. We take the view that these notices were 
not issued ex gratia, but that it had become the duty of the company te 
issue them to the assured, or to the assignee in case of the assignment of 
the policy. We can only repeat here, as applying, that which we said in 
Gunther v. Association, 40 La. Ann. 777 [5 South. 65, 2 L. R. A. 118]; 
There is not the slightest ground for attributing the failure to pay the 
assessment to any other cause than the want of notice.’” 

[2] Appellant says that appellee made no tender of the premiums de- 
linquent. It appears by the finding that he called at the New York office 
of appellant and offered to pay the premiums with compound interest, 
and it appears by the evidence that this was when he discovered that he 
was delinquent, and it also appears by the evidence that he was then in- 
formed that the company would do nothing for him. Long before that 





446 Insurance Law Journal, Vol. 59. [ May, 1922 


time appellant had marked the policy lapsed, and the actuary of appellant 
stated on examination that the company would not have reinstated the 
policy for there was no provision therefor, 

Bacon on Life Insurance, § 609, note 374, says that the marking of 
a policy on the books of the company as lapsed excuses further tender of 
performance by the insured. 

In May on Inurance, § 358, the author says: 

“Payment or tender of payment of premium is not necessary where 
the insurers have already declared the policy forfeited or done any other 
act which is tantamount to a declaration on their part that they will not 
receive it if tendered.” 

See, also, Phoenix Mutual Life Ins. Co. v. Hinesley, 75 Ind. 1; Sour- 
wine v. Supreme Lodge, K. of P., 12 Ind. App. 447, 40 N. E. 646, 54 Am. 
St. Rep. 532. F 

[3] Under the facts in this case no tender was required. Appellant 
says that appellee has had 17 years and 2 months of extended insurance. 
But it appears by the finding that appellee at no time either expressly or 
impliedly agreed to accept extended insurance, and it further appears that 
the first written information that appellee had of such extended insurance 
was by letter on March 18, 1912, though it seems to have been casually 
referred to at the time appellee offered to pay his delinquent premiums 
with compound interest. Had appellee died before March 18, 1912, his 
beneficiary would have had no information whatever of such extended 
insurance. Such information was wholly in the books of the company, 
which were in its possession. The policy made no provision for extended 
insurance under any condition. The appellant did not issue a new policy 
for the extended insurance, but continued the old policy in force and at- 
tempted to change its terms and convert it into a term policy without 
the consent of the assured. 


[4] It is contended that the forfeiture clause is self-operative and 
that it requires no action by the company. In other words, when appel- 
lee failed to pay the premium in 1898, the policy by force of its own lan- 
guage was void. The provision in the policy to the effect that a failure 
to pay any premium when due shall render the policy void was a condi- 
tion subsequent, the breach of which did not of its own force terminate 
the policy, but such breach did have the effect to render it voidable at 
the election of the company. Glens Falls v. Michael, 167 Ind. 659, 74 N. 
E. 964, 79 N. E. 905, 8 L. R. A. (N. S.) 708; Sup. Tibe v. Lennert, 178 
Ind. 122, 130, 98 N.°E. 115; A&tna Co. v. Bockting, 39 Ind. App. 586, 589, 
79 N. E. 524; Modern Woodmen v. Vincent, 40 Ind. App. 711, 715, 80 
N. E. 427, 82 N. E. 475, 14 Ann. Cas. 89;. State L. Ins. Co. v. Jones, 48 
Ind. App. 186, 92 N. E. 879; American, etc., Co. v. Rosenstein, 46 Ind. 
App. 537, 92 N. E. 380; Met. L. Ins. Co. v. Johnson, 49 Ind. App. 233, 
94 N. E. 785; Western Ins. Co. v. Ashby, 53 Ind. App. 518, 523, 102 N. 
E. 45. 

When appellee failed to pay the premium, the policy did not become 
void, but only voidable at the election of the appellant. Appellant did not 
have the right to elect to terminate the policy within 6 months after 
March 17, 1898, for the reason that the assured had a right to claim a 
paid-up policy within that time. 

[5] On May 4, 1898, appellant marked said policy on its books as 
“Lapsed” and at the same time made an entry on its books showing an 
extended insurance under the policy for 17 years and 2 months from 
March 17, 1898. This was an affirmative act showing an intention not to 
terminate the policy, because it was wholly inconsistent with an intention 
on the part of appellant to terminate the policy and to forfeit the reserve 
to the use of the company. It constituted a recognition of the validity 
and the continued existence of the policy. Farmers’, etc., Ass’n v. Mason, 
65 Ind. App. 66, 116 N. E. 852. The company having elected not to ter- 
minate the policy, it continued in force as to both parties in accordance 
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with its original terms and conditions. The company was required to 
satisfy the policy in accordance with its terms. It had no power to dis- 
charge its liability in any way other than that provided in the policy. 
It could not discharge its liability thereunder by granting extended insur- 
ance when no such right was given it by the terms of the policy. It 
could not apply the surplus and the undivided profits, which belonged to 
the appellee, to the purchase of extended insurance without the consent 
of the appellee. Appellee never consented to such application and never 
agreed to accept extended insurance in satisfaction of his rights in the 
rolicy. 

[6] Appellee was not required to give notice of his acceptance of- the 
third option before the end of the 15-year tontine period, for the reason 
that before that time he had been informed of the attempted forfeiture 
of his policy. At the end of the tontine period appellee was entitled to a 
settlement, and to elect 60 days before as to which option he would ac- 
cept. This opportunity he did not have, for appellant had already given 
him extended insurance which denied his right to his option under the 
terms of the policy. His election would have been useless. Equitable 
Life Assur. Soc. v. Perkins, 41 Ind. App. 183, 80 N. E. 682. 


Appellee only asks, by electing to recover under the thitd option, 
what he would have been entitled to under the reinstated policy at the 
end of the tontine period, and he was entitled to such reinstatement in 
1904, when he discovered his delinquency, and when he offered to pay the 
delinquent premiums with compound interest. Had appellant accepted 
this equitable adjustment, each party would have had all the rights that 
the insuranace contract gave, no more, no less; for long after that time 
appellee furnished to appellant on his other policies a certificate of good 
health which was accepted and acted upon. 

The trial court recognizing the respective rights of the litigants as 
above set out, fully protected appellant by deducting the amount of the 
delinquent premiums, with interest from their respective due dates, from 
the amount due appellee at the end of the tontine period, and appellant 
is therefore only required to pay what it would have paid had the in- 
surance contract run its legitimate course to the end of the tontine period, 
plus interest because of deferred payment. 


[7] The provision in the policy that no suit shall be brought on the 
policy after one year from the time of the accruing of the cause of ac- 
tion is void under the statute. Section 4803, Burns’ 1914; Insuranace Co. 
v. Brim, 111 Ind. 281, 12 N. E. 315; Rutherford v. Prudential Co., 34 
Ind. App. 531, 73 N. E. 202. 

There was no error in overruling.the demurrers to the second and 
- paragraphs of reply. There was no error in the court's conclusion 
of law. 

[8] Under its motion for a new trial appellant predicates error upon 
the court’s admitting in evidence the testimony of appellee as to his in- 
tentions with reference to abandoning the contract. This evidence was 
admissible. In Elliott on Evidence, § 163, the principle is stated that in 
civil cases where evidence of intent is material it is admissible. In Over 
v. Schiffling, 102 Ind. 191, 193, 26 N. E. 91, 92, the court says that— 

“Our cases decide that where the intent with which an act is done 
becomes material, it is proper to ask what it was.” 

To the same effect see Wilson v. Clark, 1 Ind. App. 182, 187, 27 N. 
E. 310. Even if the admission of such evidence was error, in this case, it 
is certainly harmless, for it clearly appears from all of the evidence in 
the case that the failure to pay the premium on the part of appellee was 
whelly unintentional. 

[9] Appellant finally complains of error of the court in admitting in 
evidence the estimate prepared by the agent of appellant, who in the be- 
ginning solicited the insurance involved. It is true that this was only an 
estimate; but it was an estimate made by appellant’s soliciting agent. 
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It is not claimed that it was an agreement between the parties; but it 
was some evidence of the amount of the surplus at the end of the ton- 
tine period, the amount of such surplus being peculiarly within the knowl- 
edge of appellant. [It had the books and the records and was in a posi- 
tion to know just how to estimate the amount of such surplus. The 
controlling principle is stated, in 16 Cyc. 936, as follows: 


“Where the party who has not the general burden of proof pos- 
sesses positive and complete knowledge concerning the existence of facts 
which the party having the burden is called upon to negative, or where 
for any reason the evidence to prove a fact is chiefly, if not entirely, 
within the control of the adverse party, it has been heid that the burden 
of proof, meaning the burden of evidence, is on the party who knows or 
has special opportunity for knowing the fact. * * * As a matter of 
principle, the difficulty only relieves the party having the burden of evi- 
dence from the necessity of creating positive conviction entirely by his 
own testimony. Should he produce the evidence in his power, its proba- 
tive effect is enhanced by the silence of his opponent.” 


This statement was delivered by the agent of the company to the 
insured at the time of the transaction of the business of placing said pol- 
icy. It was not error to admit it in evidence. 

No error appearing in the record, the judgment is affirmed. 

Myers, J., concurs in conclusion. 

Ewbank, C. J., dissents. 


PACIFIC MUT. LIFE INS. CO. OF CALIFORNIA v, ALSOP. 
(No. 23730.) 


(Supreme Court of Indiana. March 7, 1922.) 
134 Northeastern Reporter, 290. 


1. INSURANCE — AMBIGUOUS PROVISIONS CONSTRUED 

AGAINST INSURER. 

Doubts as to the construction of an insurance policy which is pre- 
pared by the insurer and which the insured cannot control or alter, and 
frequently does not see urtil after the contract is consummated, are to 
be resolved against the company. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


3. INSURANCE—AMBIGUOUS CLAUSE NOT CONSTRUED FOR 
INSURER BECAUSE OF ANOTHER CLAUSE IN ITS FAVOR. 


The ambiguity, if any, in a clause making the policy incontestable 
after one year is net to be construed in favor of the insurer because in 
another clause the policy clearly fixed the date for the payment of the 
second premium in accordanace with the construction of the incontesta- 
ble clause contended for by the company. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


Appeal from Circuit Court, Knox County; Benj. M. Willoughby, 
Judge. 

Action by William Alsop, executor, against the Pacific Mutual Life 
Insurance Company for Califernia. Judgment for plaintiff on defendant's 
refusal to plead over after demurrer to its answer was sustained, and de- 
fendant appeals. Affirmed. 
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Gardiner & Tharp, of Washington, Ind., anad Miller & Riley, for 
appellant. 


Wm. M. Alsop, C. B. Kessinger, Padgett & Clark, and D. F. Culbert- 
son, all of Vincennes, for appellee. 


EwsBaNnk, C. J. Appellee sued appellant on a policy of insurance on 
the life of his decedent which was dated May 14, 1917, and contained a 
provision that the policy should be “incontestable after one year, except 
for nonpayment of premium or for violation of the condition’ of the pol- 
icy relating to military or naval service in time of war,’ and recited 
that, in consideration of $250, “constituting payment of the premium for 
the period terminating on the 14th day of May, 1918, and in further con- 
sideration of a like payment on said last-mentioned date, and thereafter 
on the 14th day of May in each and every year during the continuance of 
the policy, until forty-two premiums in all shall have been paid or until 
the prior death of the insured,” the appellant company would pay $10,000 
to the insured on the 14th day of May, 1959, if then living, or would 
pay that sum to his estate upon proof of his death. The complaint al- 
leged the execution cf this policy and payment of the first premium, and 
that at the time it was paid appellant gave a receipt, dated May 14, 1917, 
which recited that it “acknowledges receipt of $288.50 in payment of an- 
nual premium * * * continuing policy in force to May 14, 1918.” It 
further alleged that the insured died March 17, 1918, and that due proof 
of his death was made on blanks furnished by the appellant company for 
that purpose. 

Appellant filed an answer that it had rescinded the policy on account 
of fraud in procuring it to be issued, and at the same time paid into court 
the amount of the premium received and accrued interest. This answer 
was afterward amended. As finally made to read, after repeated amend- 
ments, each paragraph alleged such fraudulent misconduct of the insured 
in procuring the policy to be issued as would give appellant the right to 
rescind it at any: time before it became incontestable, and further al- 
leged that on the 14th day of May, 1918, appellant ‘discovered the alleged 
fraud, and immediately, on that day, elected to and did rescind the in- 
surance contract, and notified the plaintiff, as executor, and tendered to 
him the amount of the premium it had received, with accrued interest 
therecn, but that he refused it, and that the same was now paid into court 
to keep the tender gocd, and that the initial premium was actually paid 
and the policy delivered on May 29, 1917. 

The circuit court sustained a demurrer to each paragraph of the .an- 
swer as so amendéd, and, upcn the refusal cf appellant to plead over, 
judgment on the demurrer was rendered against it for the face of the 
policy, with interest and costs. 

The question is presented whether the notice of rescission and offer 
to return the premium received was within the time allowed by the con- 
tract for contesting appellant’s liability on the ground of fraud in obtain- 
ing the policy, or whether appellant failed to give the notice and make 
the offer until “after one year,” when the policy, by its terms, had be- 
come incontestable on that ground. 

11] The established rule is that an insurance policy prepared by the 
insurer, the form of which the insured cannct centrol nor alter, which 
may not even be seen by the insured until it is delivered to him in final 
consummation of the contract of insurance, shall not receive a strained 
copstruction as against the insured, but that doubts as to its construction 
arising from centradictory provisions or ambiguous expressions which 
it may contain are to be resolved against the company that issued it. 
Hessler v. Federal C. Co. (Ind.) 129 N. E. 325, 14 A. L. R. 1329; Max- 
well v. Springfield, etc., Co. (Ind. App.) 125 N. E. 645. 

[2] There can be no doubt that May 14, 1917, was the first day of the 
year for which the premium was paid. On whatever day payment was 
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made, it related back, and the policy was thereafter in force as of the 
date when it was issued. Therefore the policy had been in force a full 
year, of 365 days, at the end of May 13, 1918, and after the expiration of 
that period was “after one year” of the life of the policy. Brown v. Bu- 
zan, 24 Ind. 194; Tucker v. White, 19 Ind. 253; Cartmel v. Newton, 79 
Ind. 1, 4; Vogel v. State, 107 Ind. 374, 379, 8 N. E. 164; Buchanan v. 
Whitman, 151 N. Y. 253, 45 N. E. 556; Nesbit v. Godfrey, 155 Pa. 251, 25 
Atl. 621; Marcoux v. Society of Beneficence, 91 Me. 250, 39 Atl. 1027; 
McGinn v. State, 46 Neb. 427, 65 N. W. 46, 30 L. R. A. 450, 50 Am. St. 
Rep. 617; People v. Coffin, 279 Ill. 401, 117 N. E. 85; Irving v. Irving, 
209 Ill. App. 318; Migatti v. Colvill, 4 Com. Pl. Div. (Eng.) 233; Regina 
v. St. Mary Warwick, 18 Eng. Law & Eq. 309, 314; Taylor v. Brown, 
147 U. S. 640, 13 Sup. Ct. 549, 37 L. Ed. 313. : 

[3] If appellant had intended to make the policy incontestable after 
one year exclusive of the date when it was issued, no difficulty would have 
been experienced in finding language clearly to express that intent. But 
the language used contained no reference to such date. Counsel for ap- 
pellant refer to the provision that the first premium was “for the period 
terminating on the 14th day of May, 1918,” as establishing that the policy 
was in full force during the whole of that day by virtue of payment of 
the first annual premium, and insist that these words determine the con- 
struction to be given the expression “after one year.” We do not think 
them controlling. The insertion of language in one part of the policy 
favorable to the insurer, in apparent conflict with language favorable 
to the insured used in another part, only creates an ambiguity calling for 
application of the rule that when the meaning is doubtful the contract 
must be given that construction which is most favorable to the insured. 

[4] The rule for computing time on the interpretation of the prac- 
tice act as declared by satute (Burns’ 1914, § 1350; R. S. 1881, § 1280) 
does not control the construction of private contracts. Cook v. Gray, 6 
Ind. 335, 336. 

The notice of rescission and tender of the premium received, made on 
May 14, 1918, was “after one year” of the life of the policy, when the 
policy had become incontestable by its terms, and the several paragraphs 
of answer were all insufficient for that reason. Therefore it is not nec- 
essary to consider, and we do not decide, whether or not they were also 
defective in other particulars, as appellee insists. 


The judgment is affirmed. 
Willoughby, J., not participating. 


RESERVE LOAN LIFE INS. CO. v. LEISING. (No. 10987.) 
(Appellate Court of Indiana, Division No. 1. March 15, 1922.) 
134 Northeastern Reporter, 667. 


4. INSURANCE — EVIDENCE SUFFICIENT TO SUPPORT VER- 
DICT ON LIFE POLICY. a 
In action on a life insurance policy, in which plaintiff claimed that a 
military rider relied on by defendant to defeat plaintiff's recovery was 
not attached to the policy originally, but was attached after the policy 
was surrendered to defendant’s agent, when proof of death was made, 
verdict for plaintiff held supported by evidence. 
(For other cases, see Insurance, Dec. Dig. § 665[2].) 
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Appeal from Circuit Court, Decatur County; John W. Craig, Judge. 

Action by Bernard Henry Leising against the Reserve Loan Life In- 
surance Company. From judgment for plaintiff and an order overruling 
motion for new trial, defendant appeals. Affirmed. 


Guilford A. Deitch and Frank G. West, both of Indianapolis, and 
Wickens, Osborn & Hamilton, of Greensburg, for appellant. 

A. B. Wycoff, of Batesville, and Tremain & Turner, of Greensburg, 
for appellee. 


Remy, J. Action by appellee against appellant on a policy of insur- 
ance on the life of appellee's son, who died while in the military service 
of the United States. The complaint is in one paragraph, with the usual 
averments in cases of this character, except that it contains an allegation 
that, after the death of the insured, the possession of the policy was sur- 
rendered to appellant’s agent, who at the time stated that he: wanted 
the policy for the purpose of making proofs of death; that the policy was 
later returned to appellee, but that, while out of appellee’s possession, and 
without appellee’s knowledge or consent, the policy was altered by strik- 
ing therefrom the words, “and no permit or extra premium will be re- 
quired for military or naval service in time of war or in time of peace,” 
and by attaching to the policy a rider containing the provision that death 
of the insured while engaged, without the company’s permission, in mili- 
tary service in time of war “shall render the company liable for only the 
reserve maintained” on the policy. In addition to a general denial, ap- 
pellant filed a second paragraph of answer, in which it is averred that 
the insured met his death while engaged in military service in time of 
war, by reason of which the company was rendered “liable only for the 
reserve on the policy” in the sum of $35, for which amount, with inter- 
est, appellant offered to confess judgment. 

A trial resulted in a verdict for appellee for the full amount of the 
policy. Appellant has assigned as error the action of the court in over- 
ruling its motion for a new trial. 

At the trial, the only controversy related to the issue as to whether 
or not the alterations of the policy were made before the policy was is- 
sued or after the death of the insured. 

[1, 2] In his opening statement to the jury, counsel for appellant said 
that the evidence would show that his company began issuing policies 
containing the military rider on May 1, 1916, before the policy in suit 
was issued the 19th day of the following July. During the progress of 
the trial, and while appellee was offering his evidence in chief, one Hart- 
man, a witness for appellee, identified a policy of life insurance which he 
stated had been issued to him by appellant on June 24, 1916, which policy 
was then offered in evidence by appellee. To this evidence objection was 
made by appellant’s attorney on the ground that it did “not in any way 
tend to prove or disclose any fact as to any change in the policy con- 
tract sued on.” The court overruled the objection, and in admitting the 
evidence made the following statement: 

“For the purpose of consideration by the jury in determining whether 
or not the policy in suit had the military rider attached at the time it was 
issued and in view of the statement of counsel for the defendant that 
the company had begun issuing such riders some time before the date 
shown on the Hartman policy, this exhibit will be permitted to go to the 
jury.” 

It is urged by appellant that this action of the court, which was as- 
signed as one of the grounds for a new trial, is reversible error. On the 
other hand, it is contended by appellee that, if the admission of the pol- 
icy in evidence was improper, the error was invited by appellant’s at- 
torney by his remarks in the opening statement, and that appellant is in 
no position to complain. We cannot concur in this view. . An attorney’s 
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statement to the jury of what he expects to prove on the trial of a cause 
is not sufficient to lay the foundation for the admission of testimony 
otherwise inadmissible. Davis v. Calvert, 5 Gill & J. (Md.) 269, 25 Am. 
Dec. 282; Fox v. Peninsular, etc., Works, 84 Mich. 676, 48 N. W. 203; 
38 Cyc. 1327. The error, however, is not available to appellant, for the 
reason that in submitting its evidence two witnesses were produced, each 
of whom, in response to questions propounded by appellant’s atterney, 
testified as to the time when appellant began issuing policies with the mili- 
tary rider attached, one of whom fixed’the time as “about the middle 
of June, 1916.” By the introduction of this testimony the Hartman pol- 
icy was rendered admissible in rebuttal. It is wel! settled that where, in 
the trial of a cause, evidence the original admission of which was er- 
roneous is subsequently rendered admissible, the error is harmless. Page 
& Jones v. Barry, 197 Ala. 449, 73 South. 22; Judson v. Pratt, 208 Mich. 
286, 175 N. W. 184. It also follows that the court did not err in refus- 
ing to give instruction No. .11 tendered by appellant, directing the jury 
that, in considering the evidence, no consideraticn should be yiven to the 
Hartman policy. 

[3] A new trial on the ground of newly discovered evidence was prop- 
erly denied, for the reason that the motion was not accompanied by the 
affidavit of the witness by whom the new evidence was to be established, 
and no excuse given for the failure to produce such affidavit. Spaulding 
v. State, 162 Ind. 297, 70 N. E. 243; Townsend v. Huntzinger, 41 Ind. 
App. 223, 83 N. E. 619. 

[4] It is earnestly contended that the verdict of the jury is not sus- 
tained by sufficient evidence. Much testimony was submitted by appellart 
tending to prove that the military rider in controversy was attached to 
the policy at the time it was delivered to the insured. On the other hand, 
two witnesses for appellee testified that after the policy had been deliv- 
ered to the insured, and before it was surrendered to an agent of appel- 
lant at the time proof cf death was to be made, the military rider was 
not attached, but that, when the policy was returned by such agent, it con- 
tained the rider. It also appears from the evidence that there was an 
imprint on the military rider made by a stamp of the company, which 
stamp had at no time been out of appellant’s home office. The jury in 
answer to interrogatories returned with the general verdict, found that, 
after the policy in suit had been delivered to the insured, it again came 
into possession of the officers of appellant at the home office, and that 
while at the home office it was altered, and the rider attached, in the 
manner set forth in the complaint. We cannot say that there is no evi- 
dence on which the verdict can rest. 

The instructions, when taken as a whole, fairly state the law of the 
case. 

We find no reversible error. 

Affirmed. 


WESTERN & SOUTHERN LIFE INS. CO. v. ANGEL. (No. 11109.) 
(Appellate Court of Indiana, Division No. 2. March 9, 1922.) 
134 Northeastern Reporter, 671. 


1. INSURANCE — TESTIMONY OF MAGNETIC HEALER HELD 
NOT CONTRADICTORY OF STATEMENTS AS TO NONAT- 
TENDANCE BY PHYSICIAN, ETC. 


In an action on a life insurance policy, testimony of a magnetic healer 
that insured visited her two months before the policy was issued and was 
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then in ill health held not contradictory of statements in her application 
that she had not been attended by a physician for 10 years, etc. 


(For other cases, see Insurance, Dec. Dig. 292.) 


2. INSURANCE — EVIDENCE HELD SUFFICIENT TO JUSTIFY 
a THAT STATEMENTS IN APPLICATION WERE 
TRUE. 

In an action on a life insurance policy, evidence held sufficient to 
justify a finding that insured was in good health when the policy was is- 
sued, and had not been attended by a physician for 10 years, as stated in 
her application. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Appeal from Superior Court, Vanderburgh County; Robt. J. Trace- 
well, Judge. 

Action by Zula Angel against the Western & Southern Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 


Edmund L. Craig, of Evansville, for appellant. 
Stone & Kreuzberger, of Evansville, for appellee. 


Nicuots, J. Action by appellee against appellant to recover $500 upon 
a policy of insurance issued by appellant on June 9, 1919, to the daughter 
of appellee, in which policy appellee was named as beneficiary. 

The complaint sets up the policy of insurance, and alleges the death 
of the insured, the performance of all the conditions of the contract, and 
appellant’s refusal to pay. 

There was an answer in three paragraphs, the first of which was with- 
drawn before trial. The second alleged as a defense that the insured 
executed an application for insurance on May 26, 1919, in which, in an- 
swer to certain questions, she stated that she was last sick in 1909 of 
typhoid fever, at which time Dr. Bryan was her attending physician; 
that she was at the time of the application in sound health, and had never 
had any serious illness except as above stated; that she had at the time 
no physical or mental infirmity; that she had not been attended by a 
physician for 10 years, at which time she had typhoid fever; and that Dr. 
Bryan was her last attending physician. It was averred that the forego- 
ing answers were false, that the insured was sick after 1909;.that she 
had other physicians than Dr. Bryan during such time; that she was not 
in sound health at the time of the execution of the application; and that 
she had had, previous thereto, a serious illness and disease not named in 
the application. 

The third paragraph contains the same averments as the second, ex- 
cept that it quotes from the policy to the effect that no obligation was 
assumed by the company, unless at the date of the delivery of the policy 
the insured was alive and in sound health, and then avers that at the 
time of such delivery she was not in sound health, being at the time af- 
flicted with a serious disease, which continued to exist until it caused 
her death; that she had consulted physicians theretofore, and had been 
informed of her condition, but that for the purpose of obtaining the in- 
surance policy she concealed such information from appellant. 

There was a reply in denial to these two paragraphs of answer a 
trial by jury a verdict in favor of appellee from the judgment on which. 
after motion for a new trial was overruled, appellant prosecutes this ap- 
peal, assigning as error the action of the court in overruling the motion 
for a new trial. 

There is much discussion in the briefs, both of appellant and of ap- 
pellee, as to whether the answers alleged in the second paragraph of an- 
swer constitute warranties or representations. But as we view the evi- 

30——Vol. LIX, 
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dence in this case such question is not material. There is no evidence, 
either direct or indirect, that the insured had been attended by a physi- 
cian at any time from the occasion of her typhoid fever in 1909 to May 
26, 1919, the date of the application, or thereafter till May 31, 1919, the 
date of the medical examiner’s certificate. 


Dr. Knapp testified that he treated the insured for the first time on 
June 9, 1919, and Dr. Bryan testified that he examined her some time dur- 
ing the summer of 1919, but he did not know when. 

[1-3] One witness, who was not a physician, who was a magnetic 
healer, testified that the insured visited her in April before the insurance 
policy was issued, and that she was then in ill health, but the jury evi- 
dently disregarded this testimony. Certainly it was not evidence that she 
had been attended by a physician prior to the date of her application, nor 
does it contradict the insured’s statement that she was in sound health, 
and that she had no physical or mental defects or infirmities to the time 
of her application, which was dated May 26, 1919, nor did such testimony 
necessarily show that the insured had a serious illness or disease before 
the time of her application. Dr. Rothrock, who was the examining phy- 
sician at the time of the issuance of the policy, and we assume employed 
by appellant, stated that he believed the applicant had truthfully answered 
the questions propounded to her, that she had never had any severe illness 
or injury, and that he recommended the acceptance of her application. 
The foregoing evidence fully justified the jury in finding, as it did by its 
general verdict, that the insured was in good health at the time of the 
issuance of her policy, and that she had not been attended by a physician 
for the past 10 years. Under this condition of the evidence instruction 
No. 4, to the effect that if at the time of her application the insured did 
not know of the malady that would jeopardize her policy, she could re- 
cover, even if erroneous, was harmless. Other instructions are chal- 
lenged, but we hold that all of the instructions as an entirety fairly 
stated the law to the jury. 

[4] Appellant has waived any question presented by its third para- 
graph of answer as to whether the insured was at the date of the policy, 
which was June 9, 1919, and at the time of its delivery, in sound health, 
and as to whether she was at that time afflicted with a certain disease 
which continued to exist and afterward caused her death. There is no 
proposition or point devoted to this question. All of such points from 1 
to 5, inclusive, are upon questions of representation or warranty, and the 
sixth and last point states the general proposition that the giving of a 
correct instruction does not cure the giving of an erroneous one contra- 
dictory thereto. All questions therefore as to the condition of the health 
of the insured at the date of policy and at the time of its delivery are 
waived. 

We find no reversible error. 

The judgment is affirmed. 
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DOUGLASS v. EQUITABLE LIFE ASSUR. SOC. Er at. (No. 23233.) 
(Supreme Court of Louisiana. April 4, 1921. On Rehearing, Jan. 30, 1922.) 
90 Southern Reporter, 834. 


(Syllabus by Editorial Staff.) 


4. INSURANCE—ASSIGNMENT OF POLICY WITHOUT CHANGE 
IN BENEFICIARY HELD NOT TO DEPRIVE BENEFICIARY 
OF INTEREST IN POLICY. 

Where husband's policy, naming wife as beneficiary, gave husband the 
right to change beneficiary in specified manner without wife’s consent, 
the husband’s assignment of policy without changing the beneficiary, did 
not deprive wife of her beneficiary interest in the policy, since such as- 
signment did not effect a change in beneficiary, which could only be made 
in.the manner specified in the policy, but merely transferred to assignee 
the right to pay premiums and change the beneficiary without her con- 
sent. 

(For other cases, see Insurance, Dec. Dig. §§ 213, 587.) 


5. INSURANCE — HUSBAND'S ASSIGNEE WHO KEPT POLICY 
IN FORCE BY PAYMENT OF PREMIUMS ENTITLED TO RE- 
IMBURSEMENT ON WIFE’S RECOVERY OF PROCEEDS ON 
HUSBAND'S DEATH. 


Where husband assigned policy naming wife beneficiary, but did not 
make a change in beneficiary in the manner required by the policy, and 
where assignee preserved policy by payment of premiums for a period of 
nine years, the assignee, on wife’s recovery of proceeds of policy on hus- 
band’s death was entitled to be reimbursed for the amount so paid. 


(For other cases, see Insurance, Dec. Dig. § 593[1].) 


On Rehearing. 


6. INSURANCE — AMOUNT OF INSURER’S LOAN TO HUS- 
BAND’S ASSIGNEE COULD BE DEDUCTED FROM AMOUNT 
OF PROCEEDS PAYABLE TO WIFE BENEFICIARY. 


Where husband assigned policy, naming wife as beneficiary without 
making a change in the beneficiary in the manner required by the policy, 
and insurer made assignee a loan on assignee’s assignment of policy to 
insurer, the insurer could deduct amount of such loan from amount of 
proceeds payable to wife on husband’s death. 


(For other «cases, see Insurance, Dec. Dig. § 179%.) 


V¥. INSURANCE—HUSBAND’S ASSIGNEE’S DEMAND FOR PRO- 
CEEDS OF POLICY WITH INTEREST FROM HUSBAND'S 
DEATH HELD TO WARRANT AWARD OF INTEREST FROM 
DATE OF SUIT ON AMOUNT OF PREMIUMS. .PAID BY AS- 
SIGNEE. 

In action on husband’s policy, by wife, named beneficiary, against 
insurer and husband’s assignee, where assignee demanded that he be de- 
creed the owner of the entire proceeds of the policy less amount borrowed 
from insurer with legal interest from the death of the insurer, held, that 
the court, in awarding wife amount due on the policy less amount of pre- 
miums paid by assignee, was warranted in giving assignee, in addition to 
premiums paid by him, interest thereon from the date of the suit. 


(For other cases, see Insurance, Dec. Dig. § 593[1].) 
Provosty, C. J., and O’Niell, J., dissenting. 
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Appeal from Civil District Court, Parish of Orleans; Porter Parker, 
Judge. 

Action by Mrs. Helena. Machado Douglass against the Equitabie Life 
Assurance Society and another. Judgment for defendants, and plaintiff 
appeals. Reversed and rendered. : 


Lazarus, Michel & Lazarus, of New Orleans (Herbert S. Weil, of 
New Orleans, of counsel), for appellant. 

Farrar, Goldberg & Dufour, of New Orleans, for appellee Equitable 
Life Assur. Soc. 


Stirling Parkerson, of New Orleans, for appellee Thiel. 


ANSIN v. MUTUAL LIFE INS. CO. OF NEW YORK (tree Cases). 
(Supreme Judicial Court of Massachusetts. Suffolk. March 7, 1922.) 
134 Northeastern Reporter, 350. 


1. INSURANCE—BURDEN ON BENEFICIARY TO SHOW DELIV- 
ERY OF POLICY AND PAYMENT OF PREMIUM WHILE IN- 
SURED IN GOOD HEALTH. 


Where an application for insurance embodied in the policy provided 
that the policy should not take effect until payment of the first premium 
and delivery of the policy during insured’s continuance in’ good health, 
delivery of the pelicies and payment of the premium while insured was 
in. good health were conditions precedent to recovery, and the burden 
rested on. beneficiaries suing on the policy to show such facts. 


(For other cases, see Insurance, Dec. Dig. § 646[4].) 


2. INSURANCE—AGENT’S DIRECTION TO HOLD CHECK FOR 
PREMIUM UNTIL CALLED FOR HELD NOT TO CONSTIT- 
UTE PAYMENT. 

Where an insurance application made a part of the policy provided 
that it should not take effect until payment of the first premium afd 
delivery of the policy while insured was in good health, and that no agent 
could modify the contract or extend the time for paying a premuim, an 
agent’s direction to insured’s brother to keep a check drawn by the brother 
for the premiums until he called for it was not a payment of the pre- 
miums where the agent did not personally pay them, nor in any other way 
keep the policies in force. ° 


(For other cases, see Insurance, Dec. Dig. § 137[3].) 


4, INSURANCE—RECITAL OF RECEIPT OF PREMIUMS HELD 
NOT TO ESTOP‘INSURER TO SHOW PREMIUMS NOT 
PAID: WHILE INSURED IN GOOD HEALTH. 


In an action on insurance policies. where it was not claimed that the 
first premiums were paid at the time of the delivery of the policies, cr at 
any other time, except by delivery of a check to defendant’s agent at a 
time when insured was not in good health, and it was expressly admitted 
that no other payment was made, the insurer was not estopped, by reason 
of the recital in the policies of the receipt of the premiums, to show that 
payment was not made while insured was in good health, especially where 
there was no evidence that the agent had authority to deliver the policies 
until the first premiums were paid. 


(For other cases, see Insurance, Dec. Dig. § 141[3].) 
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5. INSURANCE—EVIDENCE OF AGENT’S STATEMENTS THAT 
POLICIES WOULD BE IN FORCE NOTWITHSTANDING 
NONPAYMENT OF FIRST PREMIUMS, ETC., HELD PROP- 
ERLY EXCLUDED. 


“Where insurance applications made a part of the policies provided 
that the policies would not be in force until payment of the first premiums 
and delivery of the policies while insured was in good health, and that no 
agent could modify the contract or extend the time for payment, evidence 
that when the policies were delivered the agent told insured that he might 
pay the premiums later, and that they would be in force from the time 
of their delivery, and that the agent later called insured’s brother on the 
telephone and asked if insured had left a check for the premiums, and, 
when told that he had, asked the brother to hold the check until he called 
for it, was inadmissible. 

(For other cases, see Insurance, Dec. Dig. § 141[1].) 


Report from Superior Court. Suffolk County; Lloyd E. White, Judge. 


Three actions by Esther Ansin, individually, and by Esther Ansin as 
guardian of Charlotte Ansin and as guardian of Mildred Ansin, against 
the Mutual Life Insurance Company of New York, on three policies of 
insurance. Reported from the superior court for determination by the 
Supreme Judicial Court. Judgment for defendant in each case. 


The answer in each case alleged that the application for the policy, 
which was expressly made a part thereof, provided that the policy should 
not take effect unless and until the first premium should have been paid 
during insured’s continuance in good health, and unless the policy should 
be delivered and received during his continuance in good health, and that 
the first premium was not paid or the policy delivered during insured’s 
continuance in good health. The case was reported for determination on 
the exceptions taken during the trial to the admission and exclusion of 
evidence, and so as to cover plaintiff’s claim that, by recital in the poli- 
cies of the receipt of the premium, the defendant was estopped from deny- 
ing that it was so received, and his claim that what took place in regard 
to the premium, together with a talk between insured and the insurance 
agent, amounted to payment. and that the check was in the hands of de- 
fendant by virtue of being subject to call by the agent. By the terms of 
the report judgment was to be entered for defendant in each action if a 
verdict should be directed for it. 


Allen & Smith, of Boston, for plaintiff. 
Reginald Foster and George Hoague, both of Boston, for defendant. 


Crossy, J. These three actions of contract by the beneficiaries named 
in three policies of insurance were tried together. The policies and ap- 
plication are alike in each case, with the exception of the names of the 
beneficiaries and the amounts involved. 

There was evidence that on or about February 5, 1918, Michael Ansin 
signed an application for the issuance to him of the policies in question; 
that the application contained the following provision: “The proposed 
policy shall not take effect unless and until the first premium shall have 
been paid during my continuance in good health, and unless also the pol- 
icy shall have been delivered to and received by me during my continu- 
ance in good health * * *;” that the application was obtained by 
Samuel Aisner. an agent of the defendant, and the policies were deliv- 
ered to Michael Ansin on February 12, 1918, at the office of his brother, 
David; that Michael went to New York on February 13, 1918, where he 
was taken seriously ill on February 17 or 18 and died on February 20, 
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1918. The defendant contends that the premiums were not paid while 
the insured was in good health and that therefore the policies never had 
any validity. 

The plaintiff offered to show that, at the time the policies were deliv- 
ered, Michael Ansin stated to the defendant’s agent, Aisner, that it ewas 
not convenient for him to pay the premiums until Saturday (February 
16, 1918) ; that Aisner replied that he would pay the premiums and keep 

_ the policies in force, and that Ansin could pay him on Saturday; and 
that the agent told Ansin that the policies would be in force from the 
time of their deliyery. This evidence was excluded subject to the plain- 
tiff’s exception. 

David Ansin testified that, before his brother left for New York, he 
had a talk with him and in consequence of directions given him by his 
brother he signed a check dated February 16, 1918, payable to the de- 
fendant. The plaintiff offered to show that on Saturday, February 16, 
Aisner called David Ansin on the telephone and asked him if his brother 
had left a check for the premiums and was told that he had; that Aisner 
asked him to hold the check until he called for it, and that David Ansin 
agreed to do so. This evidence was excluded subject to the plaintiff's 
excepticn. 

On the following Tuesday, February 19, Aisner received the check 
and delivered it to the defendant's general manager; it was collected by 
the defendant two days later. 

It is agreed that the insured continued in good health through Satur- 
day February 16, 1918. The defendant claimed and the plaintiff admit- 
ted that the check was not manually in the hands of the defendant com- 
pany earlier than Tuesday, February 19, 1918, about noon, and at that 
time Michael Ansin was not in good health. It is also agreed that the 
enly actual money or anything that represented money which passed be- 
tween Michael Ansin and the company was the check. 


[1, 2] The burden rested upon the plaintiff to prove that the policies 

were delivered and the first premium paid while Michael Ansin was in 
good health; it was made a part of the application and embodied in the 
policies; it is a condition precedent to recovery. Lee v. Prudential Life 
Ins. Co., 203 Mass. 299. 89 N. E. 529, 17 Ann. Cas. 236. The contention 
of the plaintiff that the jury could have found that the check for the 
premiums was held by David Ansin at the request and under the direc- 
tion of the-defendant’s agent, and that, as a result of the conversation be- 
tween them the check was held by David Ansin at the request of the de- 
fendant and constituted a payment of the premiums cannot be sustained. 
The conversation was properly excluded. The application expressly pro- 
vides that no agent or other person except certain officers named has 
power— 
“to make, modify or discharge this or any contract of insurance, to ex- 
tend the time for paying a premium, to waive any lapse or forfeiture or 
any of the company’s rights or requirements.” Whiting v. Massachusetts 
Ins. Co., 129 Mass. 240, 37 Am. Rep. 317; Batchelder v. Queen Ins. Co., 
135 Mass. 449; Kyte v. Commercial Union Assurance Ce. 144 Mass. 43, 
10 N. E, 518; Dunham v. Morse, 158 Mass. 132, 32 N. E. 1116, 35 Am. 
St. Rep. 473; Allen v. Massachusetts Mut. Accident Ass’n, 167 Mass. 18, 
44 N. E. 1053; Sanford v. Orient Ins. Co., 174 Mass. 416, 54 N. E. 883, 
75 Am. St. Rep. 358; Cauman v. American Credit Indemnity Co., 229 
Mass. 278, 118 N. E. 259, Ann. Cas. 1918E, 841; Hawley v. Michigan Mut. 
Life Ins. Co., 92 Iowa, 593, 61 N. W. 201; Hewitt v. American Union 
Life Ins. Co., 66 App. Div. 80, 73 N. Y. Supp. 105. 

The agent Aisner did not personally pay the premiums, nor had he 
in any other way “kept the policies in force.” 

The direction of the agent to David Ansin on February 16 to keep 
the check until he called for it was not a payment of the premiums in 
accordance with the terms of the policies and was not admissible to prove 
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such payments which could not be waived by the agent. Bradley v. 
New York Life Ins. Co. (C. C. A.) 275 Fed. 657; Reese v. Fidelity Mu- 
tual Life Ass’n, 111 Ga. 482, 36 S. E. 637; Amos v. United States Cas- 
ualty Co., 131 Md. 471, 102 Atl. 1001, 2 A. L. R. 1658; Slocum v. New 
York Life Ins. Co., 228 U. S. 364, 375, 33 Sup. Ct. 523, 57 L. Ed. 879, 
Ann. Cas. 1914D. 1029. 

[3] Before the illness of the deceased, neither the agent nor the com- 
pany had acquired possession or control of the check; up to that time it 
remained in the possession of the deceased or his brother, and either of 
them could have refused to pay the premiums and the defendant would 
have had no right to collect them. The mere receipt of a check does not 
operate as a payment unless it is accepted as such. Taylor v. Wilson, 11 
Metc. 44, 45.-Am. Dec. 180; Illustrated Card & Novelty Co. v. Dolan, 208 
Mass. 53, 54, 94 N. E. 299; Keystone Grape Co. v. Hustis, 232 Mass. 162, 
165, 122 N. E. 269; Bergman v. Granstein, 235 Mass. 378, 126 N. E. 657; 
Feinberg v. Levine, 237 Mass. 185, 129 N. E. 393. 

[4] The contention of the plaintiff that, by reasen of the recital in 
the ‘policies of the receipt of the premiums, the defendant is estopped to 
deny that they were so received is not tenable upon the facts disclosed; 
besides there was no evidence that the agent had authority to deliver the 
policies until the first premiums were paid. The plaintiff admits that 
nothing was paid to the defendant until after Michael Ansin was stricken 
with a fatal illness. It is not claimed that the premiums were paid either 
at the time of the delivery of the policies or at any other time, apart from 
the delivery of the check by David Ansin to the de fendant’s agent on 
February 19, when the insured was not in good health. A conclusive 
presumption that the premiums were paid by reason of the recital would 
be repugnant to the express admission of the plaintiff that no payment 
was made other than by the delivery of the check to the agent. The 
recital of payment of the premium is merely evidentiary, and the fact 
may be shown. Way v. Greer, 196 Mass. 237, and cases collected at page 
245, 81 N. E. 1002; Gilson v. Nesson, 208 Mass. 368, 370, 94 N. E. 471; 
Lait v. Sears, 226 Mass. 119, 125, 115 N. E. 247; Union Ins. Co. v. Grant. 
68 Me. 229, 230, 231, 28 Am. Rep. 42; Sheldon v. Atlantic Fire & Marine 
Ins. Co. - N. Y. 460, 84 Am. Dec. 213; Equitable Fire & Accident Of- 
fice, Ltd., Ching Woo Hong, [1907] A. C. 96, 100. 

[5] The plaintiff argues that, as the proceeds of the check was not 
returned by the defendant until April 22, 1918, it was a question of fact 
for the jury to determine whether the defendant ratified the cdntracts 
of insurance. This issue is not raised by the report and does not seem 
to be open to the plaintiff at this time. If it were, the evidence would 
not warrant a finding of ratification. The evidence offered, and excluded 
by the court, subject to the plaintiff’s exception, was not admissible. The 
uncontradicted testimony shows that payment of the premiums was nei- 
ther made nor tendered while the applicant was in good health. It fol- 
lows that the policies by their terms never became valid contracts. 

In accordance with the report, judgment is to be entered for the de- 
fendant in each case. 


So ordered. 
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SILBERSTEIN v. VELLERMAN er At. 
(Supreme Judicial Court of Massachusetts. Suffolk. March 6, 1922.) 
134 Northeastern Reporter, 395. 


1. INSURANCE — “DEPENDENCY” IN MATERIAL DEGREE ES- 
SENTIAL UNDER LAWS OF ORDER PROVIDING FOR PAY- 
MENT FOR DEPENDENTS. 


Under the constitution of a benefit society providing for the payment 
of a death benefit to dependent relatives in the absence of any designated 
beneficiary, the claimant must be dependent upon the member in a ma- 
terial degree for support, maintenance, or assistance, and trivial or casual 
assistance would not create a relation of dependency. 


(For other cases, see Insurance, Dec. Dig. § 778.) 


(For other definitions, see Words and Phrases, First and Second 
Series. Dependent. ) 


2. INSURANCE—FINDING HELD WARRANTED THAT SISTER 
KEEPING HOUSE FOR BROTHERS AND SISTERS WAS IN 
PART .DEPENDENT ON BROTHER. 


Where R., one of a number of brothers and sisters living together, 
remained at home and acted as housekeeper, the others being employed 
in gainful occupations and contributing to the home according to their 
means, and W., who was in the most remunerating employment, reg- 
ularly paid $6 a week, and in addition gave money to R. from time to 
time for spending money, clothing, repairs on the house, of which she 
was part owner, and contributed toward the payment of the taxes, find- 
ings that she reasonably relied on him for assistance and support and 
was in part dependent upon him within the constitution of a benefit so- 
ciety providing for payment to dependent relatives were warranted. , 

(For other cases, see Insurance, Dec. Dig. § 819[1].) 


3. INSURANCE — PARTIAL DEPENDENCY MAY EXIST, 
THOUGH DEPENDENT MIGHT HAVE SUBSISTED WITH- 
OUT ASSISTANCE. 

Partial dependency within the constitution of a benefit society provid- 
ing for payment of a death benefit to dependent relatives may exists even 
though the claimant might have subsisted without the assistance furnished. 

(For other cases, see Insurance, Dec. Dig. § 778.) 


4. INSURANCE—AFFIDAVITS IN SUPPORT OF CLAIM AS DE- 
PENDENT HELD SUFFICIENT; “STATEMENT OF FACT.” 
The constitution of a benefit society requiring a statement of the 

facts on which the claim for a death benefit was based did not require 
a statement of the subsidiary facts on which the claim of dependency on 
the deceased thember was based, or require a statement of the facts in 
detail, or a full disclosure of the circumstances under which the claim 
had arisen, or of the evidence supporting the claim and affidavits disclos- 
ing the ultimate facts of dependency, plainiff’s relationship to the de- 
ceased member, and her claim that she was entitled to the payment of the 
death benefit were sufficient. 


(For other cases, see Insurance, Dec. Dig. § 789[1].) 


(For other definitions, see Words and Phrases, First and Second 
Series, Statement of Fact.) 





Life.] Goldwasser v. Boonshaft. 461 


Appeal from Superior Court, Suffolk County; Jabez Fox, Judge. 

Suit by Rose J. Silberstein against Aaron Vellerman and others, as- 
sociated together in a voluntary association known as the Cigar Makers’ 
International Union of America. From a decree for plaintiff against the 
defendants first mentioned, they appeal. Modified and affirmed. 

John J. Walsh, of Boston, for appellants. 

Hurlburt, Jones & Hall and Philip N. Jones, all of Boston, for appel- 
lee. 


GOLDWASSER v. BOONSHAFT. (No. 16956.) 
(St. Louis Court of Appeals. Missouri. Feb. 7, 1922.) 
237 Southwestern Reporter, 825. 


1. INSURANCE—SUBROGATION—AGENT CAN RECOVER FROM 
INSURED PREMIUM PAID BY HIM TO COMPANY; FORMAL 
ASSIGNMENT UNNECESSARY. 


An insurance agent who wrote the policy is entitled to recover the 
premium therefor from insured if the company’s right to the premium 
has been assigned to him, and, where the company has charged the pre- 
mium against him and he has paid it less the amount of his commission, 
he becqmes the owner of the debt without any formal assignment, and 
can recover the amount of the premium from: insured, though he could 
not recover such sum if he had acquired no right by assignment or subro- 
gation. 

(For other cases, see Insurance, Dec. Dig. § 188[1]; Subrogation, 
Dec. Dig. § 31[1].) 


2. INSURANCE—VERDICT FOR PLAINTIFF CANNOT BE DI- 
RECTED ON ORAL EVIDENCE NOT ADMITTED TO BE 
TRUE. 


Where plaintiff's right to recover the premium on a policy issued to 
defendant depended upon oral testimony adduced by him showing he had 
become subrogated to the company’s right to the premium, which was 
not admitted by the defendant to be true, the case must be submitted to 
the jury, who alone are judges of the credibility of the witnesses and 
the weight to be given to their testimony, so that it was error to direct a 
verdict for plaintiff. 

(For other cases, see Insurance, Dec. Dig. § 188[3].) 


Appeal from St. Louis Circuit Court; Moses Hartman, Judge. 
Action by Michael Goldwasser against Jennie Boonshaft. Judgment 
for the plaintiff, and defendant appeals. Reversed and remanded 


Carl M. Dubinsky and Edward E. Butler, both of St. Louis (John P. 
Collins, of St. Louis, of counsel), for appellant. 
Montague Punch, of St. Louis, for respondent. 


ALLEN, P. J. This is an action by an insurance agent to recover the 
amount of an insurance premium alleged to be due plaintiff from the de- 
fendant. On December 21, 1916, plaintiff, being an agent of the Kansas 
City Life Insurance Company. with offices in the city of St. Louis, had 
a conversation with the defendant, a married woman, in regard to obtain- 
ing an application for a policy of life insurance in plaintiff’s company. 
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This conversation took place at the place of business of defendant and 
her husband on South Broadway in the city of St. Louis. According 
to plaintiff's testimony, defendant decided that she wanted a policy on 
her life, and signed an application for a policy, naming her son, a young 
boy, as beneficiary; and plaintiff caused the policy to be issued and deliv- 
ered to defendant who promised to send her check for the premium. 
Thereafter, on or about December 30, 1916, defendant returned the policy 
to plaintiff, saying that a mistake had been made as to her age and there- 
upon the policy was sent to the home office of the company in Kansas 
City to have the correction made. The evidence shows that the policy was 
redelivered to defendant on the 6th day of February, 1917, having been 
corrected as aforesaid, and plaintiff testified that defendant and her hus- 
band then promised to send him a check for the premium on the first 
of the following month. Defendant .did not in fact pay the premium, 
but on or about April 11, 1917, returned the policy to the office of the 
company in the city of St. Louis, by mailing the same. 


Plaintiff's testimony and that of his witnesses is to the effect that ac- 
cording to the custom which prevailed in the office of said insurance 
company, plaintiff, as agent of the company, was, on the 10th of each 
month, charged with the net premiums due the company, less plaintiff's 
commission, upon all business written or procured by plaintiff as such 
agent during the previous month. And the testimony in this connection 
is that on the 10th of March, 1917, the net premium due the company on 
this policy was thus charged to plaintiff's account, and that he actually 
paid the same. 

The defense set up below was that the defendant did not ask plain- 
tiff for a policy on her own life, with her son as beneficiary, but for a 
policy upon the life of her son in her favor; and that when the policy 
in question was issued she did not understand that it was written on her 
own life. In this connection it may be noted that the evidence shows that 
prior to the final return of the policy by plaintiff to the company, her 
son died. 

The cause was tried before the court and a jury, and at the close of 
plaintiff's case, and again at the close of all the evidence in the case, de- 
fendant requested an instruction in the nature of a demurrer to the evi- 
dence, which was refused. At the close of the entire case defendant of- 
fered another instruction which was likewise refused. Plaintiff offered 
an instruction purporting to cover the case and directing a verdict, which 
the court refused. Plaintiff did not offer a peremptory instruction; but 
the court, of its own motion, peremptorily directed a verdict for plain- 
tiff. A verdict was returned accordingly, and from a judgment entered 
thereon the defendant has appealed. 

The point is made by defendant, appellant here, that the premium, if 
owing by defendant at all, is owing to the insurance company; and that 
plaintiff has no right of action, in his own name, to recover such pre- 
mium, and is not the real party in interest. And it is consequently urged 
that the court below erred in overruling defendant's demurrer to the evi- 
dence. 

[1] This contention, we think, is without merit. While, in such 
case, the premium is primarily due from the insured to the insurer, ob- 
viously the agent who procured the insurance has a right of action for 
the premium where the claim against the insured for such premium has 
been assigned to him. Likewise, where an insurance company looks to its 
agent for the premiums on insurance written by him, charges his ac- 
count therewith, and he pays the same, the agent becomes the owner of 
the debt arising by the extending of credit for such premiums, and on his 
payment thereof he becomes subrogated to the rights of his principal in 
the premises, entitling him to sue for such premiums. See Harrison v. 
Birrell, 58 Or. 410, loc. cit. 418, 115 Pac. 141, and cases cited; Holmes 
v. Thomason, 25 Tex. Civ. App. 389, 61 S. W. 504; Gillett v. Insurance 
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Co., 39 Ill. App. 284. Under such circumstances no formal assignment 
of the premium is necessary to enable the agent to recover therefor. Gil- 
lett v. Insurance Company, supra. The rule is otherwise, however, if the 
agent has acquired no right, by assignment or subrogation to bring an 
action for the premiums in his own name. Holmes v. Thomason, supra; 
Harrison v. Birrell, supra: : 

We are consequently of the opinion that plaintiff's evidence clearly 
made out a prima facie case. 

[2] However, we are forced to hold that the trial court committed 
reversible error in peremptorily directing a verdict for the plaintiff. 
Plaintiff's case necessarily depends upon oral testimony adduced by him, 
not admitted by the defendant to be true. Indeed, the evidence tending to 
show that plaintiff became subrogated to the right of the insurance com- 
pany to the premium consists almost entirely of oral testimony of plain- 
tiff and his witnesses, and since this testimony is not admitted to be true, 
the case must necessarily be submitted to the jury, who alone are the 
judges of the credibility of the winesses and the weight to be given to 
their testimony. Staehlin v. Major, (Mo. App.) 199 S. W. 427, and cases 
there cited. 

It follows-that the judgment below must be reversed, and the cause 
remanded. It is so ordered. 


Becker and Daues, JJ., concur. 


GROHMANN v. THE MACCABEES. (No. 15815.) 


(St. Louis Court of Appeals. Missouri. Nov. 8, 1921. Rehearing Denied 
Feb. 7, 1922.) 


237 Scuthwestern Reporter, 875. 


. 


1. INSURANCE — NO ESSENTIAL VARIANCE BETWEEN BY- 

LAWS PLEADED AND THOSE PROVED. 

In action on a beneficiary association certificate, in applying for 
which the insured agreed to be governed by the association’s by-laws, 
where defendant pleaded a by-law in effect when the certificate was is- 
sued, which limited the amount due in case of suicide of the insured to 
two times the amount of premiums paid, the fact that the by-law pleaded 
used the word “suicide,” and subsequent by-laws used the words ‘death 
of a member who shall die by his own hand,” was not a variance, prevent- 
ing the introduction of the subsequent by-laws. 

(For other cases, see Insurance, Dec. Dig. § 815[4].) 


Appeal from St. Louis Circuit Court; Kent K. Koerner, Judge. 
“Not to be officially published.” 


Action by Mildred Grohmann against The Maccabees. From a judg- 
ment for defendant. plaintiff appeals. Affirmed. 


Earl M. Pirkey, of St. Louis, for appellant. 
R. P. & C. B. Williams, of St. Louis, for respondent. 
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LAVELLE v. METROPOLITAN LIFE INS. CO. (No. 17579.) 
(St. Louis Court of Appeals, Missouri. March 7, 1922.) 
238 Southwestern Reporter, 504. 


1. INSURANCE — CONSTRUCTION OF INCONTESTABLE 
CLAUSE DETERMINED BY LAW OF STATE IN WHICH POL- 
ICY WAS DELIVERED. 


The construction of an incontestable clause in an’ insurance policy 
delivered at insured’s residence in another state, the law of which was 
pleaded and proven, must be determined under the law of that state only. 


(For other cases, see Insurance, Dec. Dig. § 251.) 


2. INSURANCE—UNDER ILLINOIS LAW, DEFENSE MUST BE 
ASSERTED WITHIN PERIOD OF CONTESTABILITY IRRE- 
SPECTIVE OF INSURED’S DEATH. 


Under Standard Policy Act of Illinois (Hurd’s Rev. St. 1917, c. 73, 
§ 208u, subsec. 3), an insurance company must assert its defense against 
liability on a life policy containing an incontestable clause within the 
period named therein, either by affirmative action or by defense to suit 
on the policy; insured’s death within such period being immaterial. 


(For other cases, see Insurance, Dec. Dig. § 400.) 


Appeal from St. Louis Circuit Court; J. Hugo Grimm, Judge. 

Action by Lizzie Lavelle against the Metropolitan Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. Transferred 
from Supreme Court (231 S. W. 616). Affirmed. 


Fordyce, Holliday & White, of St. Louis, for appellant. 
James J. O’Donohoe, of St. Louis, for respondent. 


Biccs, C. The appeal in this case was taken to the Supreme Court 
on the ground that a constituticnal question was involved. That court, 
in an opinion reported in 231 S. W. 616, held that there was no valid con- 
stitutional question presented by the record, that they were without ju- 
risdiction, and hence the cause was transferred here for determination. 

The action is based upon an insurance policy dated June 30, 1909, in 
the sum of $500, which insured the life of John Lavelle, and named the 
plaintiff his widow as beneficiary. The insured died on March 18, 1910, 
and this suit was instituted before a justice of the peace on August 19, 
1918, where the plaintiff had judgment. Upon an appeal to the circuit 
court plaintiff filed an amended petition which is in conventional form, 
except that it alleged facts which show that the policy was a contract 
of the state of Illinois in that the policy ‘was delivered at Chicago, where 
the insured lived, and where he died on March 18, 1910; that demand was 
made upon the defendant to pay the policy on April hy 1910, at which time 
defendant disclaimed all liability for reasons other than a failure to fur- 
nish proofs of death or to surrender the policy properly receipted. It is 
then alleged that the policy is an Illinois contract and contains a stipu- 
lation as follows: 

“Incontestable. This policy constitutes the entire contract between 
the parties and shall be incontestable, except for nonpayment of pre- 
miums, after two years from its date.” 

It is then averred that— 

“At the times in question it was the unwritten, common, and statu- 
tory law of the state of Illinois that the incontestable clause in policies 





Life. ] Lavelle v. Metropolitan Life Ins. Co. 465 


inures to the benefit of the beneficiary after the death of insured as 
much so as it inures to the benefit of the insured during his lifetime, and 
that the insurer must assert its claim or defense within the contestable 
period, whether the insured survives that period or not, either by af- 
firmative action or by defense to a suit brought on the policy within the 
contestable period; that otherwise every defense is shut off unless excepted 
in said clause; that among the [Ilinois cases so holding are the following: 
Monahan v. Metropolitan Life Ins. Co., 283 Ill. 136, 119 N. E. 68, L. R. 
A. 1918D, 1196; Weil v. Federal Life Ins. Co., 264 Ill. 425, 106 N. E. 
246, Ann. Cas. 1915D, 974; Flanigan v. Federal Life Ins. Co., 231 Ill. 399, 
83 N. E. 178; Royal Circle v. Achterrath, 204 Ill. 549, 68 N. E. 492, 63 
L. R. A. 452, 98 Am. St. Rep. 224.” 


It is further alleged that all premiums were paid on the policy, and 
that the defendant failed to assert any claim of noninsurability or other 
claim within two years from the date of said policy by either affirmative 
action or defense, or any other manner whatsoever, and is therefore pre- 
cluded from setting up any defense in this action. 


The defendant filed no written pleading, but, after paying to the clerk 
of the court the sum of $27.56 as a tender of premiums paid on the pol- 
icy, set up by oral statement and offer cf proof the defense that the in- 
sured procured the policy in suit by fraudulent misrepresentations, at the 
time of his application for the volicy, of the fact that he was then suf- 
fering from and had been previously treated for the disease which sub- 
sequently caused his death. 

Upon the trial the court excluded all of defendant’s testimony to the 
effect that the deceased for some time prior to his death suffered from 
a cancer and ultimately died from the effects of that disease, and at the 
conclusion of the trial peremptorily instructed the jury to return a ver- 
dict for the plaintiff, including principal and interest, which the jury did 
in the sum of $769.75. Judgment being entered on this verdict, defend- 
ant, after the customary steps, has duly perfected an appeal. 

There are no controverted questions of fact in the case. The record 
presents a single legal question, viz., whether under the law of Illinois 
the incontestable clause set forth in the policy bars all defenses, except 
nonpayment of premiums, after two years from its date, whether the 
insured survives that period or not. It should be noted that the policy 
is dated June 30, 1909; that the insured died March 18, 1910; and that 
suit was instituted on the policy August 19, 1918. The evidence showed 
that about a week after the death of John Lavelle, plaintiff, the benefi- 
ciarv, after filing proofs of death with the defendant, demanded payment 
of the policy, at which time the defendant refused to pay, assigning as a 
reason therefor, as testified by the plaintiff, that the insured was sick 
when the policy was issued. 

The insured having died within two years and no action having been 
taken by the defendant company to cancel the policy within the two-year 
period from its date, it is asserted by plaintiff that the stipulation in the 
contract. under the laws of the state of Illinois cuts off every defense 
against the policy not excepted in the stipulation. 


It is contended by the defendant that the proper construction of the 
incontestable clause is that after the policy shall have been in force two 
years, or if the insured shall survive two years after the date of the pol- 
icy, it shall be incontestable, except for nonpayment of premiums. 


[1] Whatever may have been the construction placed upon such 
clause in Missouri or elsewhere, outside of the state of Illinois, it is 
not our province to here decide. This is an Illinois contract. The law of 
that state was pleaded and proven, and the only question to determine is 
whether under such illinois law defendant is barred from making the at- 
tempted defense under the policy after two years from its date where, 
as here, the insured died within that period. 
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[2] The question seems to have been resolved against the defendant 
by the Illinois Supreme Court and the construction of the incontestable 
clause contended for by plaintiff upheld, namely that under the clause the 
defendant has two years from the date of the policy in which to take af- 
firmative action to cancel the same or by a defense to a suit on the pol- 
icy by the beneficiary within that period and that if no action is taken 
within the two-year period the defendant is cut off from all defenses ex- 
cept nonpayment of premium and the fact that the insured died within 
the period makes no difference. 

The case of Monahan v. Metropolitan Life Ins. Co.. 283 Ill. 136, 119 
N. E. 68, L. R. A. 1918D, 1196, so rules, and this seems to be conceded 
by defendant’s counsel in the brief; but it is asserted that the policy in 
the Monahan Case was dated prior to the passage of the so-called Stand- 
ard Policy Act of Illinois (R. S. of Ill. 1917, c. 73, § 208u, subsec. 3), 
while the policy in suit was written subsequent to its passage, and that 
therefore the language used in the incontestable clause in this case was 
not chosen by the insurer, but is a requirement of the statute. and hence 
a different rule of construction should be applied than in a case where 
(as in the Monahan Case) the company chooses the language in the pol- 
icy and which is construed most strongly against the insurer in the event 
of uncertainty or ambiguity. The clause construed in the Monahan Case 
was; “After two years this policy shall be noncontestable except for non- 
payment of premiums as stipulated.” The language of the statute ref- . 
erred to is substantially the language used in the policy in suit. They 
are all in effect the same. While it is said in the Monahan Case that the 
question whether a different rule of construction applied where a stat- 
ute requires the insertion of specific language in a policy was not pres- 
ented, it appears from a reading of the opinion that the court’s con- 
struction of the language used would have been the same even though 
the policy in the case had been written subsequent to the passage of the 
act. Note the following from page 140 of 283 IIl., page 69 of 119 N. E. 
(L. R. A. 1918D, 1196) : 

“There is nothing in this clause to indicate that the parties were 
contracting that plaintiff in error should have two years during the life- 
time of Fay in which to investigate and determine whether false state- 
ments had been made in the application ‘for the insurance. Plaintiff in 
error reserves two years’ time in which to make such investigation and to 
determine whether there has been such a breach of warranty as would 
authorize it to rescind its contract. This clause can be construed as in- 
aoe som by plaintiff in error only by reading into it that which is not 

ere. 

It is evident from this language that the court did not consider the 
clause uncertain or ambiguous in any particular. 

In Ramsey v. Old Colony Ins. Co., 297 Ill. 592, 131 N. E. 108, a case 
where the policy was written subsequqent to the passage of the statute, 
the Supreme Court of Illinois approved the ruling in the Monahan Case 
and gave to the clause there used, and which followed the language of the 
statute, the same construction as was given to the clause in the Monahan 
Case. The opinion in the Ramsey Case answers all the contentions made 
by the defendant in the present case, including its contention that under 
the law of Illinois it could not maintain a bill in equity to cancel the pol- 
icy for fraud after the death of the insured, but must await suit on the 
policy and then make its defense. 

The Monahan and Ramsey Cases establish the rule of the Illinois 
court that, where the clause in the policy, to the effect that after a certain 
period from its date the policy shall be incontestable except for nonpay- 
ment of premiums, the insurance company must assert its defense against 
liability on the policy, either by affirmative action or by a defense to a 
suit on the policy by the beneficiary within that peried. Absent such ac- 
tion on the part of the company, all defenses against the policy are cut 
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off, except nonpayment of premium and proof of death. Such is the law 
that governs this case, as it is conceded that the policy in suit is an IIli- 
nois contract and is governed by the law of that state, which was duly 
pleaded and proven. 
* The Indiana, North Carolina, and North Dakota courts have placed 
similar.construction upon the same character of incontestable clause. See 
Ebner v. Ins. Co., 69 Ind. App. 32, 121 N. E. 315; Hardy v. Ins. Co., 180 
N. C. 180, 104 S. E. 166; Plotner v. Ins. Co. (N. D.) 183 N. W. 1000. 

It follows that there was no error in directing a verdict for the 
plaintiff, and that the judgment of the trial court should be affirmed. 


Per CurtAM. The foregoing opinion of Biggs, C., is adopted as the 
opinion of the court. 

The judgment of the circuit court is accordingly affirmed. 

Allen, P. J., and Becker and Daues, JJ.. concur. 


OLSEN vy. SUPREME COUNCIL OF ROYAL ARCANUM. 
(No. 17477.) 


(St. Louis Court of Appeals. Missouri. Feb. 7, 1922. Rehearing Denied 
Feb. 25, 1922.) 


237 Southwestern Reporter, 889. 


1. INSURANCE — EVIDENCE HELD INSUFFICIENT TO WAR- 

RANT FINDING OF PAYMENT OF ASSESSMENT. 

In an action on a benefit certificate, evidence held insufficient to sus- 
tain a finding that assessments were paid to date of death, and that de- 
ceased was a member in good standing at the time of’ his death. 

(For other cases, see Insurance, Dec. Dig. § 819[2].) 


2. INSURANCE — NO QUESTION FOR JURY AS TO NONPAY- 
MENT OF ASSESSMENTS IN FACE OF ADMISSION BY 
PLAINTIFF. 
While it is true that beneficiary by introducing benefit certificate 

proving the death, and that she was the beneficiary, made a prima facie 
case which cast the burden on the benefit association to prove its defense 
of forfeiture for nonpayment of assessments, and that where such defense 
is attempted to be established by parol testimony the case is one for the 
jury, as they must pass upon the credibility of the witnesses, such rule 
has no application where the defendant established its defense by a solemn 
admission of plaintiff which was uncontradicted and unexplained. 


(For other cases, see Insurance, Dec. Dig. § 825[2].) 


Appeal from *St. Louis Circuit Court; Vital W. Garesche, Judge. 
“Not to be officially published.” 


Action by Minnie Olsen against the Supreme Council of the Royal 
Arcanum. Judgment for plaintiff, and defendant appeals. Reversed. 


Frederick H. Bacon, of St. Louis, for appellant. 
Eugene Hale, of St. Louis, for respondent. 
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STRICKER v. METROPOLITAN LIFE INS. CO. (No. 16947.) 
(St. Louis Court of Appeals. Missouri. Feb. 7, 1922.) 
237 Southwestern Reporter, 894. 


3. INSURANCE—PROOFS OF DEATH HELD NOT CONCLUSIVE 
AGAINST BENEFICIARY AS TO CAUSE OF DEATH. 


Proofs of death cannot be regarded as conclusive against plaintiff, 
where there is evidence tending to show that admissions therein against 
interest were erroneously made, and the circumstances under which they 
were made were fully explained. 


(For other cases, see Insurance, Dec. Dig. § 550.) 


4. INSURANCE—WHETHER FALSELY REPRESENTED CONDI- 
TION OF HEALTH CONTRIBUTED TO DEATH HELD FOR 
JURY. 

In an action on health policy, where defense was false representations 
as to health, whether or not the condition of health of insured at time 
policy was issued contributed to death held a question of fact for the jury. 


(For other cases, see Insurance, Dec. Dig. § 668[7].) 


5. INSURANCE — RETURN OF PREMIUMS AND SIGNING OF 

RELEASE HELD NOT TO DISCHARGE LIABILITY. 

Return of premiums to beneficiary under life policy, and signing of a 
release, did not bar recovery under the policy, because without considera- 
tion. 

(For other cases, see Insurance, Dec. Dig. § 579.) 


Appeal from St. Louis Circuit Court; Karl Kimmel, Judge. 

“Not to be officially published.” 

Action by Henry Stricker against the Metropolitan Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 


Fordyce, Holliday & White, all of St. Louis, for appellant. 
James J. O’Donohoe, of St. Louis for respondent: 


Nipper, C. Plaintiff seeks to recover on a policy of life insurance. 
The policy was issued to plainiff’s wife, Margaret Stricker, in the sum 
of $500, whereby defendant agreed to pay plaintiff herein the proceeds 
thereof upon receipt of due proof of death. The petition was filed in a 
justice court, and alleges that at the time of the death of the said Mar- 
garet Stricker the policy was in force, and all the conditions thereof had 
been fulfilled and due proofs cf death and surrender of the policy made 
by plaintiff. The petition asks judgment in the sum of $465, with interest 
from date of demand. Defendant filed no answer. Plaintiff recovered 
judgment in the justice’s court, and on appeal to the circuit court a trial 
was had before the court and jury, and plaintiff again obtained judgment 
for $465, being the amount due under the policy, and $140.19 interest from 
November 1, 1914, to October 20, 1919. Defendant perfected its appeal 
to this court. 

Plaintiff testified that he was a resident of the city of Chicago, state 
of Illinois, and lived there at the time the policy in question was issued. 
His wife.died on October 12, 1914, in Chicago. Plaintiff introduced the 
policy of insurance, wherein it is provided, among other things, that all 
statements made by the insured shall, in the absence of fraud, be deemed 
representations and not warranties, and no such statement shall void the 
policy or be used in the defense of a claim thereupon unless it is con- 
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tained in the written application, a copy of which is attached to the pol- 
icy. In the application the deceased stated she had never suffered from 
apoplexy or disease of the heart, and that she was sound and in good 
health. Plaintiff further testified that after the death of the insured 
he made an effort to collect the proceeds of the policy but that the defend- 
ant refused to pay the same and told him they weuld give back the pre- 
miums, amounting to $17.50. At first he refused to accept this amount, 
but about a month later he went back and got it. At the time he agreed 
to take the $17.50 he was told by the agent of the defendant company that 
was the best they could do. He says he thought that rather than to lose 
out altogether he would take the $17.50 as there’was nothing else to do. 
Plaintiff gave him a check for the above amount with the following re- 
lease indorsement thereon, which he signed: 


“The undersigned acknowledge payment, and for any heir, executor 
or administrator hereby release and forever discharge the Metropolitan 
Life Insurance Company of and from all manner of claims and demands 
whatsoever arising under or by reason of the policy named on the re- 
verse side.” 

On cross-examination the following occurred: 

“Mr. Mayne (Q.) When you indorsed this check and cashed it, you 
knew what you were dcing, didn’t you, Mr. Stricker? A. I knew I was 
getting $17.50; yes, sir. 

“Q. And you accepted that $17.50, by that indorsement on the back of 
that check, in full settlement of all claims? A. Because he stated that is 
the best he could do. ‘ 

“Q. And you remember reading that release and indorsement on the 
back there? A. No; I never read it. I asked him to give me one-half. 
They said if they gave me anything they would have to give me all.” 


In the proof of death furnished by plaintiff it was stated that apo- 
plexy was a contributory cause. Plaintiff, however, explained this by say- 
ing that he did nat read the statement, but merely did what he was told 
to do, and says he had no idea what killed his wife or caused her death, 
as he was not a doctor. At the close of plaintiff's evidence defendant 
asked an instruction in the nature of a demurrer. which was overruled. 
This request was again renewed at the close of all the evidence. At the 
request of defendant the court instructed the jury as follows: 

(2) The court instructs the jury that if you find and believe from 
the evidence that on or about the 3lst day of August, 1914, Margaret 
Stricker made application for insurance in defendant company, and in 
said application stated that she was then in sound health, and that she had 
never suffered from the disease of apoplexy, or disease of stomach, and 
thereafter the defendant, relying on the statement in said application so 
made, issued its certain policy of insurance introduced into evidence by 
the plaintiff in this case, whereby it insured the life cf said Margaret 
Stricker, and that on the date of making said application and the issuance 
of said policy the said Margaret Stricker was not in sound health, but 
was then suffering from the disease known as apoplexy or disease of the 
stomach, which fact was then unknown to the defendant company, and 
that thereafter, to wit, on or about the 12th day of October, 1914, said 
Margaret Stricker died, then your verdict must be in favor of the defend- 
ant. 

“(3) The court instructs the jury that if you find from the evidence 
that after the death of Margaret Stricker plaintiff made claim upon the 
policy of insurance offered in evidence, and that thereupon a controversy 
in good faith arose arid existed between the plaintiff and the defendant 
as to defendant’s liability under said policy, and that thereafter defend- 
ant in good faith paid to the plaintiff the sum of $17.50, and the plaintiff 
accepted said sum in full settlement of all claims and demands arising 
out of said policy and in discharge of any liability under said policy, then 
their verdict must be in favor of defendant.” 


31——-Vol. LIX. 
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[1, 2] Defendant insists that the deceased made material misrepres- 
entations ‘in her application for the insurance policy which voided the pol- 
icy, and that, the insurance contract being issued and delivered and the 
premiums paid in the state of Illinois, where the insured resided, the pol- 
icy must be construed according to the laws of that state. We find no 
fault with the latter part of this suggestion as an abstract proposition of 
law, but it has no application to the record before us because neither the 
statutes of the state of Illinois nor the decisions of the courts of that 
state were offered in evidence at the trial in the lower court. Defendant 
contends that, as the cause originated in the justice court, where no 
formal pleadings are required, it was not required to plead and prove 
the statutes of the state of Illinois. The Legislature has been kind, and 
the courts have been generous, to litigants in justice courts in this state; 
the Legislature by giving parties the right to litigate in such courts with- 
out filing formal pleadings, and the courts by construing liberally such as 
are filled. But neither the Legislature nor the courts have ever under- 
taken to go so far as to dispense with the necessity of offering proof of 
such facts as are necessaray to entitled a party to prevail, even though 
the existence of such facts is not required to be pleaded. Where the stat- 
utes or the decisions of the courts of a sister state are relied upon, they 
must be pleaded and proven if the cause of action originates in the cir- 
cuit court, although it is not necessary that they be pleaded if the cause 
originates in a justice’s court; but in either instance they must be proven. 
Sterling v. Parker-Washington Co., 185 Mo. App. 192, 170 S. W. 1156; 
Flato v. Mulhall, 72 Mo. 522; Snuffer v. Karr, 197 Mo. 182, 94 S. W. 983, 
7 Ann. Cas. 780; Lillard v. Lierley, 200 Mo. App. 140, 202 S. W. 1057. 
And where the proof of such statutes is not made, the only possible as- 
sumption is that they are like our own. Smith v. Aultmann, 120 Mo. 
App. 462, 96 S. W. 1034; Norman v. Pennsylvania Fire Ins. Co., 237 Mo. 
576, 141 S. W. 618. We must therefore treat the policy as being gov- 
erned by the laws of this state. . 


Section 6192, Revised Statutes 1919, provides that no representation 
made in obtaining or securing such a policy of insurance as the one in 
question shall be deemed material or render the policy void unless the 
matter misrepresented shall have actually contributed to the death of the 
deceased, and in any case such facts shall be a question for the jury. 
This being true, and the construction of the policy in such being gov- 
erned by the laws of this state. defendant's instruction No, 2 was more 
favorable than it was entitled to have. 

[3, 4] The proofs of death cannot be regarded as conclusive against 
plaintiff because there is evidence tending to show that admissions therein 
against his interest were erroneously made, and the circumstances under 
which they were made were fully explained. Therefore the question of 
whether or not the condition of health of the insured at the time the pol- 
icy was issued contributed to her death was a question of fact. Bultralik 
v. Metropolitan Life Ins. Co. (Mo. App.) 233 S. W. 250, and cases cited. 

[5] Nor is plaintiff precluded from asserting any right to recover on 
account of the purported release, which he signed. The liability of the 
defendant was fixed and determined by the provisions of the policy. 
Plaintiff accepted the $17.50 because defendant’s agent advised him that 
it was all he could get. He says he accepted it because he thought it 
was the best he could do. We are not inclined to hold that the adjust- 
ment of a claim definite and fixed in the amount of $465 for $17.50 under 
the facts of this record, is conclusive against plaintiff in a direct attack 
thereon. The mere fact that the amount of the premiums was returned 
would not discharge the debt, as a matter of law, under the facts ot 
this case, because there would be no consideration. Harms v. Fidelity & 
Casualty Co. of New York, 172 Mo. App. 241, 157 S. W. 1046; Dodt v. 
Prudential Ins. Co. of America, 186 Mo. App. 168, 171 S. W. 655; Head 
v. New York Life Ins. Co., 241 Mo. 403, 147 S. W. 827. 
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The instructions given at defendant’s request were as favorable as it 
could possibly expect, and under such instructions the jury found against 
it, and we would not be authorized to disturb that finding. Therefore 
the Commissioner recommends that the judgment be affirmed. 


Per CurtaM.. The foregoing opinion of Nipper, C., is adopted as 
the opinion of the court. 
The judgment of the circuit court is accordingly affirmed. 


Allen, P. J., and Becker and Daues, JJ., concur. 


ARENDT v. NORTH AMERICAN LIFE INS. CO. (No. 21773.) 
(Supreme Court of Nebraska. Feb. 16, 1922.) 
187 Northwestern Reporter, 65. 


(Syllabus by the Court.) 


2. INSURANCE—INSURER HELD LIABLE UNDER LIFE POLICY 
EXCEPTING MILITARY AND NAVAL SERVICE IN TIME OF 
WIAR WHERE INSURED’S DEATH WHILE IN SUCH SERV- 
ICE WAS NOT INCIDENT THERETO. 


Where a policy of life insurance insured a person against death oc- 
curring in any part of the world and in any occupation or from any cause, 
except military or naval service in time of war, the company issuing the 
same is liable, even though the insured, at his death, was in the military 
service in time of war, if his death was not incident to or caused by 
such military service. 

(For other cases. see Insurance, Dec. Dig. § 438.) 


3. INSURANCE — PROVISION REDUCING AMOUNT OF LIA- 
BILITY FOR MILITARY SERVICE HELD VOID FOR UNCER- 
TAINTY IN NOT FIXING AMOUNT OF EXTRA PREMIUM. 


Where a life insurance policy provided that it shall be incontestable 
after one year, except for military or naval service in time of war, which 
service requires the written consent of the president of the insurance com- 
pany and the payment of an extra premium not exceeding 3 per cent. of 
the face of the policy, but does not definitely fix such increased premium, 
and that without such consent the amount payable thereunder should be 
such a sum as the premiums paid would have purchased on the basis of 
such increased premiums, and the insured entered the military service 
without obtaining the consent required, such provision for reducing the 
amount of liability is void for uncertainty in not fixing the amount of 
extra premium. 


(For other cases, see Insurance, Dec. Dig. § 515.) 


4. INSURANCE—AGENT’S KNOWLEDGE THAT INSURED WAS 
ENGAGED IN MILITARY SERVICE IN TIME OF WAR HELD 
TO BIND PRINCIPAL INSURER. 


Where an insurance policy containing the above provision was issued, 
and the insured entered the military service in time of war without ob- 
taining the consent required and no extra premium was fixed, but an 
agent of the company issuing the policy solicited and secured a change of 
the policy to term insurance and secured a premium on the basis of such 
change, with knowledge that the insured was engaged in military service 
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in time of war, and the company made the change of policy and received 
the premium therefor, then the knowledge of the agent would be the 
knowledge of and binding upon the company. 


(For other cases, see Insurance, Dec. Dig. § 378[1].) 


6. INSURANCE—POLICIES wHOSE LANGUAGE IS DOUBTFUL 
pd BE CONSTRUED MOST STRONGLY AGAINST IN- 
SURER. 


Where the language of the policy of insurance is doubtful, or clauses 
therein are in seeming conflict, it is to be construed most strongly against 
the insurer; because such company has chosen the language of the pol- 
icy. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


7. INSURANCE—WHERE INSURER DID NOT FIX AMOUNT OF 
INCREASED PREMIUMS FOR MILITARY SERVICE, NOR 
NOTIFY INSURED, POLICY WOULD NOT BE AFFECTED ON 
INSURED’S DEATH. 

Where the insurance company does not fix the amount of increased 
premiums that are provided for in the policy, on account of military ser- 
vice, or make demand therefor or give the insured any notice of its in- 
tention to claim the same. but receives the amount of premiums fixed in 
the pelicy as payment in full, the company will be deemed to have waived 
all right to such increase, and the policy, in case of death of insured, will 
not be reduced or forfeited in any amount. 


(For other cases, see Insurance, Dec. Dig. § 392[1].) 


Appeal from District Court, Lancaster County; Stewart, Judge. 

Suit by Dan C. Arendt against the North American Life Insurance 
Company, a corporation. Judgment for plaintiff, and defendant appeals. 
Affirmed, 


Good & Good, of Lincoln, and W. W. Young, of Omaha, for appel- 
lant. 
C. C. Flansburg, of Lincoln, for appellee. 


Heard before Morrissey, C. J., Rose and Aldrich, JJ., and Button 
and Colby, District Judges. 


REICHLE v. PERKINS. 
(Court of Appeals of New York. Jan. 24, 1922.) 
134 Northeastern Reporter, 336. 


1. INSURANCE—CONSTITUTION OF BENEFICIARY ASSOCIA- 
TION HELD TO FORFEIT BENEFITS IN ABSENCE OF 
DESIGNATION AND DEPENDENTS. 


Provisions in the constitution of a beneficial association that the death 
benefits shall be payable to a beneficiary designated by the member, or, 
in the absence of such designation, to the widow or dependent relatives. 
and that if there be no written designation produced and deposited within 
30 days after the death of the member, or if no application in writing 
shall be made by a dependent relative within one year after death, the 
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right to the death benefit, except the amount for funeral expenses, shall 
cease, clearly provide for forfeiture of the death benefit in the event 
there is no designated beneficiary and no dependent relative, so that the 
administrator of the member’s estate is not entitled to recover the benefit 
except the payment for funeral expenses. 


(For other cases, see Insurance, Dec. Dig. § 795.) 


2. INSURANCE — PARTIES TO BENEFIT AGREEMENT CAN 
ih i FOR FORFEITURE IN ABSENCE OF DEPEND- 
ENTS. 


It is competent for a beneficial association and its member to agree 
that, in the event the member fails to designate any beneficiary and there 
are no dependent relatives, the right to the benefit shall cease. 

(For other cases, see Insurance, Dec. Dig. § 778.) 


Appeal from Supreme Court, Appellate Division, Fourth Department. 
Action by Lena J. Reichle, as administratrix of the estate of Louis 
Reichle, deceased, against G. W. Perkins, as president of the Cigarmakers’ 
International Union of America. A judgment for plaintiff on directed 
verdict was affirmed by the Appellate Division (194 App. Div. 153, 185 
N. Y. Supp. 806), and defendant appeals. Judgment modified and affirmed. 
See, also, 195 App. Div. 919, 185 N. Y. Supp. 951. 


‘ 
W. J. Evans, of Buffalo, for appellant. 
Merritt N. Baker, of Buffalo, for respondent. 


PAUL v. RELIANCE LIFE INS. CO. (No. 182.) 
(Supreme Court of North Carolina. March 15, 1922.) 
110 Southeastern Reporter, 847. 


INSURANCE—WHETHER INSURER WAIVED TIME LIMIT FOR 
PAYMENT OF PREMIUM AND WHETHER INSURED ACTED 
WITH REASONABLE PROMPTNESS HELD FOR THE JURY. 
Where, by a letter which could not reach insured’s town before the 

evening or night of the last day for payment of the premium. insurer 

offered to take a note for part of the premium and urged prompt action 

to avoid forfeiture, whether it waived the strict time limit and whether 

insured acted with reasonable promptness in mailing the note and check 

the day following his receipt of the letter, held questions for the jury. 
(For other cases, see Insurance, Dec. Dig. § 668[15].) 


Appeal from Superior Court, Pamlico County; Lyon, Judge. 


Action by Mattie Paul against the Reliance Life Insurance Company. 
From a judgment for defendant, plaintiff appeals. New Trial granted. 


D. L. Ward, of New Bern, and F. C. Brinson, of Bayboro, for appel- 
lant. 


Guion & Guion, of New Bern, for appellee. 


_ Sracy, J. On July 3, 1919, the defendant entered into a contract of 
insurance with plaintiff's minor son. a boy 15 years of age, whereby it 
was agreed that the Reliance Life Insurance Company of Pittsburg, Pa., 





474 Insurance Law Journal, Vol. 59. [ May, 1922 


would pay to the plaintiff, mother of the insured, the sum of $5,000, upon 
receipt, at its home office in Pittsburgh, of due proof of the death of 
Reginald Paul; provided said contract of insurance was in full force and 
effect at the time of his death. The second annual premium of $135 was 
due and payable on July 3. 1920, with one month or 31 days of grace, 
during which time it was provided that the insurance should remain in 
force; but it was further stipulated: 

“If any premium or installment thereof be not paid before the end of 
the period of grace, then this policy shall immediately cease and become 
void, and all premiums previously paid shall be forfeited to the company.” 

This second premium was not paid when due, nor strictly within the 
period of grace allowed by the terms of the policy; but it is contended 
that the defendant waived a strict compliance with the provisions, in re- 
spect to time, and that the policy was in force on August 11, 1920, the 
date of the death of the insured. 

The facts relating to the alleged waiver are as follows: On July 26, 
1920, the defendant, writing from its office in Charlotte, N. C., addressed 
a letter to the insured at Grantsboro, N. C., calling his attention to the 
fact that the last day of grace for the payment of his insurance pre- 
mium would expire on August 3d, and further added: 

“If it is inconvenient for you to pay the premium at this time, or if 
you are delaying payment for any other reason, we shall be glad to have 
you advise us immediately as no doubt we shall be able to offer to you 
some suggestion that will be of benefit to you.” 

Immediately upon receipt of this letter, the insured and his father, 
Smith Paul, replied, writing in pencil at the bottom of defendant's letter, 
as follows: 


“Gentlemen: Please let us give you our note due November 1, 1920.” 

This communication reached Charlotte August 2d; and on the same 
day the defendant answered, saying: 

“In reply to yours of recent date in regard to payment of premium 
on the above policy we regret to advise that as you have paid only one 
premium on this policy the company cannot accept a note for the entire 
amount of the premium. However, we can accept as small a cash remit- 
tance as $17.00 and take your note for the balance of $118.00 due October 
3d. If this proposition meets with your approval kindly sign the exten- 
sion note and return to us at once together with your check for $17.00. 
The days of grace expire on your policy August 3d, and it is therefore 
very necessary that you let us have this settlement promptly to avoid the 
lapsing of your insurance.” 


Inclosed with this communication was a note for $118 made out on a 
special form used by the defendant. The insured did not receive said 
letter until the night of August 6th; and on the following morning, Au- 
gust 7th, his father, who was attending to the matter for him, at the 
request of the insured, went to the post office in Grantsboro and mailed 
the defendant a check for $17 and the note for $118 which had been duly 
executed by Reginald Paul, as per instructions in the defendant's letter 
of the 2d instant. On August 10th the defendant acknowledged receipt 
of the note and check, but stated that, as the last day of grace had ex- 
pired, it would be necessary for the insured to furnish a personal health 
certificate before the policy could be reinstated. This was in accordance 
with its provisions. The insured died on August 11th. He had made no 
complaint, and apparently was well on the 7th of August up to the time 
his father mailed the letter containing the note and check. 

At the close of the evidence, his honor directed a verdict for the de- 
fendant. Plaintiff excepted. 

It is conceded that, but for the defendant’s letters of July 26th and 
August 2d, the case at bar would be controlled by the decision in Clifton 
v. Ins. Co., 168 N. C. 499, 84 S. E. 817. But, in view of these communi- 
cations, plaintiff contends that it comes under the doctrine announced in 
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Murphy v. Ins. Co., 167 N. C. 334, 83 S. E. 461, wherein it was held that— 

“This provision as to forfeiture, being inserted for the benefit of the 
company, may be waived by it, and such a waiver will be considered estab- 
lished and a forfeiture prevented whenever it is shown as indicated, that 
there has been a valid agreement to postpone payment or that the com- 
pany has so far recognized an agreement to that effect or otherwise acted 
in reference to the matter as to induce the policy holder, in the exercise 
of reasonable business prudence, to believe that prompt payment is not 
expected and that the forfeiture on that account will not be insisted on.” 

This position is amply supported by the authorities cited in the 
Murphy Case. 

It should be observed that the defendant’s letter of August 2d, 
which admittedly could not have reached Grantsboro before the evening 
or night of the 3d, requested that the note be signed and returned with 
check at once, if the proposition meet with approval, and prompt action 
was urged in order to avoid a®forfeiture. Plaintiff contends that this, 
of necessity or by reasonable interpretation, clearly anticipated an accept- 
ance of the defendant’s counter offer after the 3d day of August., Plain- 
tiff further says that immediately upon receipt of this letter the offer was 
accepted, and the note and check promptly mailed back to the defendant. 
This is denied by the defendant; but, considering all the facts and cir- 
cumstances, we think, the question as to whether there had been a waiver 
of the strict time limit and further as to whether the insured acted with 
reasonable promptness should be submitted to the jury under proper in- 
instructions from the court. 


“A course of action on the part of the insurance company which leads 
the party insured honestly to believe that by conforming thereto a forfei- 
ture of his policy will not be incurred, followed by due conformity on his 
part, will estop the company from insisting upon the forfeiture, though 
it might be claimed under the express letter of the contract.” Coile v. 
Com. Travelers, 161 N. C. 104, 76 S. E. 622; Insurance Co. v. Eggleston, 
96 U. S. 577, 24 L. Ed. 841; Insurance Co. v. Norton, 96 U. S. 234, 24 
L. Ed. 689. 

The defendant, of course, contends that no waiver was intended or 
made, and that, on the contrary, the insured’s attention was specifically 
directed to the necessity of acting within the period of grace allowed by 
the terms of the policy. The facts present a situation from which con- 
flicting inferences may be drawn. This makes it a case for the jury. 
We think his honor erred in directing a verdict. 


New trial. 


STANLEY v. KANSAS CITY LIFE INS. CO. (No. 4960.) 
(Supreme Court of South Dakota. March 4, 1922.) 
186 Northwestern Reporter, 960. 


1. INSURANCE — DEPARTMENT ORDER, PROHIBITING SPE- 
CIAL DIVIDEND POLICY, DID NOT INVALIDATE EXIST- 
ING POLICY. 

A declaration by the state insurance department that the special di- 
vidend policy was contrary to law, and ordering the same discontinued, 
did not impair the validity of the contract embodied in policies of that 
kind which had been ‘ssued before the declaration was made. 


(Fo othe cases, see Insurance, Dec. Dig. § 138[1].) 
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2. INSURANCE — INCREASING DIVIDEND POLICY IS NOT 
VOID AS AGAINST PUBLIC POLICY. 


A life insurance policy whereby the insurer agreed to pay the insured 
as dividends a stated sum on every thousand dollars of life insurance in 
force within the state on the dividend date, designated as an increasing di- 
vidend policy, which was written before the declaration of the insur- 
ance department against such policies, is not void because contrary to 
public policy, where the company had established premium rates for such 
policies, so that apparently any policy holder could elect to take ad- 
vantage of them, and there was no showing that the increased dividends 
were paid from dividends that otherwise would have gone to the other 
policy holders. and not from funds that otherwise would have been dis- 
tributed to the stockholders. 


(For other cases, see Insurance, Dec. Dig. § 139.) 


Appeal from Circuit Court, Davison County; Frank B. Smith, Judge. ° 


Action by Joseph E. Stanley against the Kansas City Life Insurance 
Company Judgment for plaintiff, and defendant appeals from the judg- 
ment and from the order denying its motion for new trial. Affirmed. 


Spangler & Wire, of Mitchell, for appellant. 
Lauritz Miller, of Mitchell, for respondent. 


ANDERSON, J. This action is brought to recover certain dividends 
under a life insurance policy issued by defendant and appellant to plain- 
tiff and respondent, December 4, 1907. The policy is designated as an 
increasing dividend policy providing, so far as material, as follows: 

“Upon each anniversary succeeding the date of this policy as long as 
the same remains in force and the premiums are paid according to the 
terms thereof, the company will apportion and pay the insured, or credit 
on the premiums an increasing dividend equal to this policy’s pro rata 
share of one dollar per one thousand dollars on the whole amount of in- 
surance in force in the state of South Dakota on the said anniversaries of 
this policy as hereinafter stated, which shall have been written or renewed 
each and every year for a period of twenty years from date hereof and 
the amount of such increasing dividend shall be this policy’s pro rata 
share of said fund in the same proportion that the amount of this policy 
bears to the total amount of like dividend policies then in force in said 
state. Provided that if the insured under this policy shall fail to pay 
the premium less the dividend, or policy mature by death or otherwise, 
or a paid-up policy be issued, then or in either event the increasing di- 
vidend shall cease and terminate. 

“In computing the amount of insurance in force in said state only 
such insurance shall be included as has been kept in force by payment 
of premiums thereon for the year ending December 31st immediately pre- 
ceding the declaring of such dividend. 

“The total amount of insurance to be originally issued containing 
this provision shall not exceed one million dollars and policies surrendered. 
lapsed, matured by death or otherwise discontinued, shall not be reis- 
sued, and thus the number participating will decrease and the increasing 
fund inure to the benefit of the survivors. 

“The increasing dividend herein provided shall in no wise affect the 
distribution of surplus accumulations mentioned in any other paragragh of 
this policy.” 

It is admitted that respondent paid all premiums on the policy from 
December 4, 1907, to December 4, 1915, inclusive; also that the whole 
amount of life insurance written by appellant in force in South Dakota 
between the dates aforesaid, inclusive, is as claimed by respondent. 
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The court found that the total amount of insurance policies contain- 
ing an increasing dividend provision issued by appellant and in force be- 
tween the dates aforesaid, inclusive, is as claimed by respondent. 

The court found and concluded as a matter of law that the increas- 
ing dividend clause in the policy is valid and enforceable, and that re- 
spondent is entitled to judgment in the sum of $544.02, comprising past- 
os sn together with costs in the sum of $42,50, aggregating 

[1] Appellant predicates error on several findings of the court, but 
we are of the belief that all are clearly without merit, and we will dis- 
cuss: none of the assignments except the fifth. This assignment attacks 
the validity of the policy in question on the ground that it is against the 
policy of the law and void. The first reason advanced that the policy 
is void is that in the year 1909 the insurance department of this state de- 
clared the special dividend clause of the policy contrary te law, void, and 
ordered the same to be discontinued. This insurance contract was en- 
tered into between the parties December 4, 1907. How anything the 
state insurance department, or even the Legislature, could do in 1909 to 
impair the validity of this contract is not pointed out. Appellant con- 
tents itself with merely making the statement. 

[2] Appellant’s next contention that the special dividend policy is 
against the policy of the law and void is that the provision in the policy 
discriminates between policy holders of the same class; that the number 
of persons who can hold these policies is limited; that they are but a 
select few as compared with the whole number of policy holders in the 
state who are in the same class as to age, health, and expectancy of life; 
that the larger portion of such policy holders receive no dividends, but are 
discriminated against in favor of the select few who do receive dividends. 

Counsel does not point out any statute in this state in force at the 
time this policy was issued which in any manner prohibited the issuance 
of an insurance policy as in this case. Appellant in his brief has cited a 
list of cases which it insists support its position. We have examined all 
of = cases, but have been unable to find any of them sustaining ap- 
pellant. 

It appears from the record that appellant issued a least two different 
kinds of insurance policies; one was what was known as an increasing di- 
vidend policy, and the other, as we gather, was the ordinary insurance 
policy payable on death. We are not able to find any evidence in the rec- 
ord showing that any one had been discriminated against by reason of 
the way this business was conducted. It is evident that the prospective 
insurant had a choice as to the kind of policy he preferred. It is reason- 
ble to assume that such choice was voluntarily made, and no one has 
complained except appellant. Appellant never raised the question during 
the time respondent paid the premiums, or at any other time, until it was 
called upon to perform its part of the contract. The law of this state de- 
fines what contracts are not lawful. R. C. § 892: 

“That is not lawful which is: 

“1. Contrary to an express provision of law; 

“2. Contrary to the policy of express law, though not expressly pro- 
hibited ; or, 

3. Otherwise contrary to good morals.” 


To us it seems clear that the contract before us is not within the 
condemnation of this statute. This is especially so when we bear in 
mind that there is no evidence in the case that this provision of the policy 
made the premiums on other policies higher, or that it in any way jeopard- 
ized the rights of other policy holders, or that it tended to weaken the 
appellant in its financial standing, or that it affected the desirability or 
safety of other policies issued by it. The evidence fails to disclose that 
the money making up this dividend fund was taken out of the funds of 
the company which are held to pay death or disability losses on the poli- 
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cies of the company. So far as shown, such dividend fund may be taken 
out of the dividends, or this increasing dividend fund may have only les- 
sened the amount paid each year in dividends to stockholders of the com- 
pany. Such results surely cannot be deemed against public policy or 
against the policy of the law. 6 R. C. L. 120. 


The burden was on appellant to prove facts from which the court 
could, as a matter of law, conclude that the special dividend clause of the 
policy was against the policy of the law, and hence void. In this we are 
of the opinion that appellant has failed. 


Finding no reversible error in the record, the judgment and order ap- 
pealed from are affirmed. 





Fire, &c.] Park & Pollard Co. v. Stuyvesant Ins. Co. 


FIRE, TORNADO, ETC. 


s 


PARK & POLLARD CO. v. STUYVESANT INS. CO. (No. 57.) 
(United States Circuit Court of Appeals, Second Circuit. December 14, 
1921. 


277 Federal Reporter, 962. 


1. INSURANCE—POLICY ISSUED BY LOCAL AGENT HELD IN- 
VALIDATED BY AGREEMENT WITH COMPANY THAT ANY 
POLICY SO ISSUED SHOULD BE RETURNED. 


Where plaintiff’s sole brokers. having exclusive charge of insurance 
in O.,.in negotiating with defendant for a line of insurance, agreed that, if 
defendant’s local agent in O. had issued or should issue a renewal of a 
particular policy, it should be returned as not wanted, a policy issued by 
the local agent two weeks afterwards on request of plaintiff’s local man- 
ager was not new and additional insurance, but was invalidated by the 
agreement. 


(For other cases, see Insurance, Dec. Dig. § 246.) 


In Error to the District Court of the United States for the Southern 
District of New York. 


Action by the Park & Pollard Company against the Stuyvesant In- 
surance Company. Judgment for defendant, and plaintiff brings error. 
Affirmed. 


William Otis Badger, Jr., of New York City (Joseph Thurlow Weed, 
of New York City, of counsel, and Francis R. Holmes, of New. York 
City, on the brief), for plaintiff in error. 

Prentice & Townsend, of New York City (Robert Kelly Prentice and 
Myron T. Townsend, both of New York City, of counsel), for defendant 
in error. 


Before Rogers, Hough, and Manton, Circuit Judges. 


Houcu, C. J. The few and simple facts contained in this bill of ex- 
ceptions seem to us to present no material point of law. Plaintiff is a 
corporation of Massachusetts, having its chief offices and officers in Bos- 
ton; defendant is a New York insurance company. 

Plaintiff has a storage warehouse in Oswego, of which in 1918 one 
Seavey was manager, having charge of “also the office work and in- 
surance work.” Defendant had in Oswego an agent, one Wright, who 
was authorized to issue insurance. In and before July, 1918. defendant 
had underwritten a policy for $11,000 on plaintiff's Oswego warehouse, 
expiring July 16, 1918. Under date of July 16th Wright issued a renewal 
policy, taking effect on the expiration of the policy first above mentioned. 
It may be assumed (as claimed by plaintiff) that such renewal policy was 
issued at the request of Seavey. On or about July 20th a fire occurred 
in said storage warehouse causing a loss covered by said renewal policy, 
if the same constituted valid and enforcable insurance in plaintiff’s hands. 
This is the policy in, suit, and none of the above facts are controverted. 

Plaintiff had a desire to obtain insurance in Oswego other and greater 
than any renewal of the $11,000 policy expiring July 16, 1918, and on or 
before June 1. 1918, and from the head offices of plaintiff in Boston the 
firm of Hall & Co. of New York City were appointed sole brokers with 
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exclusive charge of Oswego insurance. Hall thereupon negotiated through 
an agency representing defendant and other underwriters for a consider- 
able “line” of insurance, including a renewal of the Stuyvesant policy, 
expiring July 16th, but not in the Stuyvesant itself. The renewal policy 
was taken out in the Industrial Company. This transaction took place in 
New York City, and it was at the time noted that the local agent, Wright, 
might in Oswego have issued or be about to issue such a renewal policy as 
is here actually in suit, whereupon it was agreed between Hall & Co. 
representing plaintiffs and defendant company (in substance) that, if 
Wright had done or should do everything he did, such renewal policy so 
issued by him should be “returned as not wanted.” 

As above stated the fire occurred, the policy had been physically de- 
livered by Wright to Seavey. it was not returned, and this suit is the 
result. The plaintiff declared upon the policy so issued by Wright in 
usual form; defendant did not deny any of the allegations made, but 
by way of separate defense and counterclaim it set up the above-recited 
occurrences between itself and Hall & Co. as representing plaintiff, aver- 
ring that as a result thereof the -policy in suit was null and void, and 
praying that it be so decreed and plaintiff required to surrender the docu- 
ment for cancellation. 

Defendant having thus pleaded, moved for a separate trial of its 
separate defense and counterclaim, on the ground that it was an equi- 
table defense, and therefore, under Judicial Code 274b (Comp. St. § 
1251b), such trial should be had as in equity. See Keatley v. United 
etc., Co., 249 Fed. 296, 161 C. C. A. 334; Union, etc., Co. v. Syas, 246 
Fed. 561, 158 C. C. A. 531; Upson, etc., Co. v. American, etc. Co., 
(D. C.) 251 Fed. 707; Manchester Ry. v. Barrett (C. C. A.) 265 Fed. 


557. This motion was denied, the order of denial reciting the court's 
holding that— , 


“The facts alleged in said defense and counterclaim constitute, if 
established, a complete defense at law to the cause of action set forth in 


the complaint, and therefore do not constitute an equitable cause of ac- 
tion or- counterclaim.” 


As to the correctness of this ruling we express no opinion because 
it does not affect the propriety of the result reached when long after- 
ward the case came on for trial at a jury term and judgment was di- 
rected for defendant. 

[1] The stories of plaintiff and defendant move in different planes; 
they do not and cannot collide. Plaintiff's contention, most earnestly 
insisted upon, is that it is not suing upon a renewal policy but upon 
new and additional insurance; this is thought to follow from the con- 
ceded fact that Wright issued the policy in suit at least two weeks 
after in anather city Hall and defendant had made their agreement. 

We do not think this fact is of the least importance. Wright was 
a subordinate, and so was Seavey; by evidence absolutely uncontra- 
dicted it was proven that Seavey’s employers had agreed that Hall 
should entirely control Oswego insurance for them, and when Hall 
made the agreement above recited, which in effect invalidated any policy 
that Wright might issue on this particular piece of property, anything 
that Wright did thereafter and did with Seavey was ineffectual as against 
the agreement of their superiors. 

[2] If defendant’s story as pleaded had been separately tried as an 
equitable defense, it should have resulted in a decree that would have 
required final judgment in the law action in favor of defendant; and 
when the same set of facts was proven before the jury, there being 
no evidence the other way, it was proper for the trial judge to direct 
a verdict as he did. 


Judgment affirmed, with costs. 
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BULLION, INsuRANcE Com’r, v. AETNA INS. CO. et at. (Nos. 120, 
127.) 


(Supreme Court of Arkansas. Jan. 30, 1922. Dissenting Opinion, March 
13, 1922.) 


+ 237 Southwestern Reporter, 716. 


2. INSURANCE—“UNDERWRITING PROFIT” IS EARNED PRE- 
MIUMS LESS LOSSES AND EXPENSES. 


In view of Crawford & Moses’ Dig. § 5951, subd. 6, under Act March 
3, 1919, No. 163 (Crawford & Moses’ Dig. § 5962 et seq.), “underwriting 
profit” of fire insurance companies over ‘he five-year period provided in 
section 5969 is arrived at by deducting from “earned premiums” all incur- 
red losses and expenses. 


(For other cases, see Insurance, Dec. Dig. § 11.) 


3. INSURANCE—NO ALLOWANCE FOR INCOME TAX IN DE- 

TERMINING UNDERWRITING PROFITS IN STATE. 

As Act March 3, 1919, No. 163 (Crawford & Moses’ Dig. § 5962 et 
seq.) does not regulate earnings on the capital stock of companies but un- 
derwriting profits, in determinigg underwriting profits the insurance com- 
missioner should exclude any allowance for income tax. 


(For other cases, see Insurance, Dec. Dig. § 11.) 


4, INSURANCE — UNDERWRITING PROFITS FOR FIVE-YEAR 
PERIOD TAKES IN REPORT COVERING ANY PORTION OF 
PERIOD. 

In ascertaining underwriting profits over the five-year period pro- 
vided by Crawford & Moses’ Dig. § 5969, the reports of all companies 
covering any portion of the period should be taken into account. 

(For other cases, see Insurance, Dec. Dig. § 11.) 


, » INSURANCE—IN DETERMINING UNDERWRITING PROFITS 
NO ALLOWANCE FOR CONFLAGRATION HAZARD. 


In determining underwriting profits under Crawford & Moses’ Dig. 
§ 5969, the commissioner is not required to make any allowance for con- 
flagration hazard. 


(For other cases, see Insurance, Dec. Dig. § 11.) 


_ McCulloch. C. J., and Humphreys, J., dissent. Wood, J., dissenting 
in part. 


Appeal from Pulaski Chancery Court; Jno. E. Martineau, Chancel- 
lor. 

Suit by A=tna Insurance Company and others to review action of 
Bruce T. Bullion, Insurance Commissioner. From findings and decree of 
the Chancery Court, defendant appeals. Affirmed in part and reversed in 
part. 


J. S. Utley, Atty. Gen., and F. G. Lindsey, of Little Rock, for ap- 
pellant. 


Cockrill & Armistead, of Little Rock, for appellees. 


Situ, J. Appellees. who were the plaintiffs below, are corporations 
organized under the laws of the various states of the Union, and all of 
them are doing a fire insurance business in this state, and all of them 
were so engaged on December 31, 1919; and most of them have been so 
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engaged for a period of more than five years prior to December 31, 1919. 
All these corporations are members of the Arkansas Fire Prevention 
Bureau, and are all the insurance companies now doing a stock fire in- 
surance business in this state. 


These corporations brought this suit to have adjudicated the duties 
of the Insurance Commissioner of the State under -act No. 163 of the 
Acts of the General Assembly approved March 3, 1919, and appearing in 
Crawford & Moses’ Digest as section 5962 et seq. This act requires the 
Insurance Commissioner to compile the figures showing the results of 
the business of stock fire insurance companies during the five years pre- 
ceding December 3lst of each year, and provides that— 


“If it appears that for such five-year period the stock fire insurance 
companies doing business in this State have made an aggregate underwrit- 
ing profit in.excess of five per cent., the Insurance Commissioner shall 
have the power to order such reduction in rates as will reduce the un- 
derwriting profit on business thereafter done to five per cent.” Section 
5969. C. & M. Digest. 


Each five-year period is a unit for the calculation of underwriting 
profits and the Commissioner’s finding thereon fixes the insurance rates 
for the first year after that period; and the rate for each subsequent year 
thereafter depends on the Commissioner’s finding for the five-year period 
immediately preceding. 


This action of the Commissioner is rthade “subject to summary, court 
review as provided in section 7 hereof” (section 5969, C. & M. Digest), 
and pending this court review his orders are superseded. 


The present action is such a review, and it is alleged in the complaint 
filed for,that purpose that the Insurance Commissioner, in the discharge 
of the duties therein imposed, has attempted to compile the business for 
the five-year period ending December 31, 1919, but that such tabulation has 
been made upon an erroneous basis, in this, that the Commissioner has 
undertaken to arrive at the underwriting profit by calculating the aggre- 
gate premiums received and losses and expenses actually paid during said 
period and ascertaining the ratio of losses and expenses paid to premiums 
received, which, according to his compilation, was 88.79 per cent., and 
the Commissioner has treated this result as showing an aggregate under- 
writing profit for that period of 11.21 per cent., or 6.21 per cent. in excess 
of the 5 per cent. allowed by said act, and on May 13, 1920, he made an 
order requiring all stock fire insurance companies to make such reduc- 
tion, on all premiums collected on all policies written after said date, 
and on June 7, 1920, notified the Arkansas Fire Prevention Bureau to 
take necessary steps to put such reduction in force. The insurance com- 
panies applied for a rehearing, which was granted, but after hearing the 
representatives of the companies the Commissioner adhered to his orig- 
inal ruling. 

In filing this suit, to have the order of the Commissioner reviewed 
and set aside, the companies alleged that the compilation was made upon 
an erroneous basis, for the following reasons: Stock fire insurance poli- 
cies are written for terms from less than a year and up to five years, 
and the full premium for the entire period is collected in advance. The 
policy used. in the state of Arkansas is the standard form, and provides 
that, for a certain sum (the premium for the entire period), the company 
insures the insured for a given period. The policy may be canceled at 
any time at the request of the insured, or by the company by giving five 
days’ notice. Policies must be carried by the company for the entire pe- 
riod before the full premium is earned, or, if canceled, the unearned por- 
tion thereof must be returned to the policy holder. At the end of the 
five-year period involved in the compilation a very considerable part of 
the premiums received by the company was still unearned. To arrive at 
a correct result for a given period to determine the actual underwriting 
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profit requires the charge against the companies of premiums earned, in- 
stead of premiums received. 

The national organization of fire insurance commissioners, many 
years ago, adopted a standard “Annual Statement” for fire insurance com- 
panies, which form has been in use in Arkansas for more than ten years. 
It is insisted that the structure of this statement shows that the Commis- 
sioner proceeded upon the wrong basis in arriving at the underwriting 
profit. 

The finding of the Commissioner now under review is the second 
finding made by him under the requirements of the act of 1919 set out 
above. His first finding covered the five-year period ending December 
31, 1919, and in making up this finding the Commissioner employed both 
methods, but ordered no reduction in the rate, because, from April 1, 
1918, to September 1, 1919, the companies had imposed a surcharge of 10 
per cent. to cover the extra hazard supposed to result from the state of 
war then existing, and as this surcharge has been annulled the Commis- 
sioner ordered no reduction in insurance rates. As the surcharge is now 
no longer imposed nothing further will be said about it. 


The Commissioner discovered, in compiling his first report, that the 
basis adopted made quite a difference in the result obtained. He desig-- 
* nates the basis which he adopted as the “paid-for basis,” and under it he 
has charged the companies with the actual premiums received during the 
five-year period and has credited them with actual losses paid and actual 
expenses paid for the five-year period. The companies contend that they 
should be charged with the premiums earned and credited with losses 
incurred and expenses incurred, and this method is designated by the 
witnesses as the premium earned basis. 

The Commissioner testified that, upon discovering that there was a 
considerable difference in the results reached in the two methods he sub- 
mitted the question as to the proper method to employ in ascertaining 
underwriting profits, to a meeting of rate experts representing the insur- 
ance departments of Kentucky, Oklahoma, Missouri, Minnesota, and Ark- 
ansas, held in St. Louis, Mo., on November 7 and’8, 1919, and that these 
gentlemen made the following report: 


“That premiums received and losses and expenses actually paid should 
be the basis on which to predicate for determining the factors on which 
to base underwriting profit. In this way calculations will be based on 
actual facts, whereas on earned premiums and incurred losses results will 
flow which will effect a continuance of the very thing it is desired to 
avoid, namely, obtaining figures based upon estimates and assumed 
amounts. That income and excess profits taxes are not proper items of 
expense.” 

He further testified that he adopted the paid for basis because it was 
the easiest to calculate and apparently obtained the best results for the 
policy holders, and that he could not make up his report on the premium 
earned basis from the records in his office. Another reason assigned by 
him for the conclusion reached was that, if the companies were allowed 
credit for losses incurred, they might carry forward, from year to year, 
these incurred losses until they were, in fact, paid, and might, as the re- 
sult of that action, obtain credit more than once for the same items. His 
chief clerk was of the same opinion and concurred in the opinion and find- 
ing of the Commissioner. It appears, however, that, while both these 
gentlemen were experts in matters of accounting, neither qualified as an 
insurance expert, and it is apparent from their testimony that they have 
proceeded upon the assumption that they were vested with a discretion to 
determine what were underwriting profits, and that in reaching this con- 
clusion it was their duty to adopt that method which operated to give the 
largest reduction in insurance rates. 

[{1, 2] The act under review has nothing to do with the investment 
end of the fire insurance business. It deals only with the underwriting 


‘ 
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end, and all parties agree that it was the legislative purpose to limit fire 
insurance companies doing business in this state to an underwriting profit 
of 5 per cent. and, as a means to that end, clothed the Commissioner with 
the duty and authority to raise or lower rates to produce that result, 
based upon the experience of the commpanies fer the preceding five-year 
period. It therefore becomes of controlling importance to determine what 
is meant by the phrase “underwriting profit.” 

In passing upon this question we conceive it to be our duty only to 
ascertain the legislative intent , and this must be done by interpreting the 
words which the Legislature itself has employed in expressing that in- 
tent. It is an accepted canon of construction that— 

“Where a word which has a known legal meaning is used in a statute, 
it must be assumed that the term is used in its legal sense, in the absence 
— indication of a contrary intent.” 26 A. & E. Enc. of Law (2d Ed.) 

In the case of St. L., I. M. & S. R. Co. v. State, 102 Ark. 205, 143 
S. W. 913, this court had occasion to define the term, “division point,” 
and, in doing so, said: 


“In determining what the meaning of these words is, we must look 
to see what is the usual and ordinary interpretation given to them by 
those using them, and also to consider them in reference to the subject- 
matter in the mind of the Legislature. as shown by this statute.” 

Many cases to the same effect are cited in the briefs of counsel for 
the insurance companies. 

We think the undisputed evidence shows that the term “underwriting 
profit” has long had a definite, certain, and well-known meaning in insur- 
ance circles. A number of witnesses of highest authority in the insurance 
business testified that the term was understood alike by all insurance 
men, and that the word “underwriting” refers to operations of the com- 
panies in accepting and carrying risks on the writing of insurance and 
refers to that branch of the insurance business in contradistinction from 
the investment or banking end of the business and that underwriting profit 
or loss is arrived at by deducting from earned premiums all incurred losses 
and incurred expenses. These experts testified that this definition and use 
of the phrase “underwriting profits’ was of universal application in all 
insurance business, and that a different meaning was first given to it by 
the Insurance Commissioner of this state in his attempt to give effect to 
the act now under consideraticn. 


Prior to the passage of this act of 1919, the Insurance Commissioner 
of this state was required to calculate the reinsurance reserve for unex- 
pired fire risks Of insurance companies by taking 50 per centum of the 
premiums received on all unexpired risks that have less than one year to 
run and a pro rata of all premiums received on risks that have more than 
one year to run and, “having charged against a company the reinsurance 
reserve as above determined, * * * and adding thereto all other debts 
and claims against the company, he shall, in case he finds the capital 
stock of the company impaired to the extent of twenty per centum, give 
notice to the company to make good its whole capital stock within sixty 
days. and, if this is not done, he shall require the company to cease to do 
new business within this state. * * “*Subdivision 6, § 5951, C. & M. 
Digest. 

The Insurance Commissioner testified that the term “reinsurance re- 
serve,” in the statute quoted, meant “unearned premium reserve,” and that 
the latter is the commonly used term. 

It is quite obvious that this legislation treated the unearned portion of 
an insurance premium as a liability against the company, and not as an 
asset of the company. It cannot, therefore, be regarded as a profit, for 
that reason that the law requires the insurance companies to maintain 
a reserve against it. This section 5951, C. & M. Digest, was enacted in 
1875, and requires the Commissioner to charge all “debts and claims” 
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against the company, which necessarily includes all losses and expenses 
which have been incurred, whether they have been paid or not. 

We think this statute defines the status of the unearned premium re- 
serve. If it is in fact a liability, and not an asset, then it cannot properly 
be the basis of computing profits. It is not a profit, for the simple reason 
that it is not earned. [t may never be earned. The company could not 
use it for paying dividends or for other purposes of its own. Cook on 
Corporations (7th Ed.) § 546, vol. 2, p. 1609. On the contrary, it must 
maintain a legal reserve against it, and if, adding to this reinsurance re- 
serve “all other debts and claims against the company,” there is an im- 
pairment to the extent of 20 per cent., the Commissioner: must declare the 
company not sufficiently solvent to do new business in this state. 


The Commissioner says, however. that it is not the purpose of the re- 
ports made pursuant to this state to enable or to require him to pass upon 
the amount of profits earned by the reporting companies, but only to de- 
termine their solvency. So it is. But if this is the proper method to de- 
termine solvency, it is necessarily the proper method to determine whether 
profits have been made. At least, this was the existing law when the act 
of 1919 was passed, and we must construe the two statutes together. 


It is shown without question that the premium earned basis is the 
method employed by all insurance companies in determining what profits 
have been earned and whether a dividend can be paid the stockholders. 


Numerous very interesting cases are cited in the briefs of counsel for 
the insurance companies to the effect that unearned premiums cannot be 
said to be profits. 

The objection of the Commissioner to the adoption of the premium 
earned basis, that he could not make a finding upon that basis from the 
reports of the companies on file in his office, is equally applicable to the 
basis which he did adopt, for he admits that it became necessary for him 
to prepare and send out to the companies special blank forms,, which he 
designated as Schedule No. 6, before he could prepare his report in ac- 
cordance with the basis which he had decided to adopt. It is also shown 
that, in support of the companies’ motion for a rehearing before the 
Commissioner, the companies offered to, and did, supply all the informa- 
tion necessary to make a report on the premium earned basis; but the 
Commissioner refused to change his ruling. for the sole reason that he 
thought he had adopted the proper method. At the time Schedule No. 6 
was prepared by the Commissioner for the purpose of making the finding 
required by section 8 of the act of 1919, a schedule numbered 5 was also 
prepared, the responses to which would have furnished the necessary data 
for making a finding in accordance with the premium earned basis, and 
that schedule was prepared to fit in to page 8 of the Convention Annual 
Blank, of which blank we shall have more to say. 


This Convention Annual Blank takes its name from the fact that it 
was prepared and adopted by the Convention of Insurance Commissioners 
of the different states, and is in universal use and has been for many years 
past. Page 8 of this Convention Blank calls for a tabulation made on 
the incurred or premium earned basis, of the business of the companies all 
all over the United States; while Schedule 5, prepared on similar basis, 
restricts the report to the business done to this state alone, and the tabu- 
lation made on that basis by the Commissioner shows that there was no 
underwriting profit for the five-year period under review. 

This difference is said to result from the fact that during the latter 
part of the five-year period the volume of insurance business in this state 
increased very largely and very rapidly. Much of this business then writ- 
ten, and already paid for. will have to be carried as outstanding risks by 
the various companies beyond the five-year period under review. Under 
these circumstances there has been no underwriting profit if the same is 
computed according to the premium earned basis. 


32 Vol. LIX. 
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Any question as to the manner of securing the necessary data to re- 
port on either basis may be disposed of by saying that the law gives the 
Commissioner the right to call for such data as he sees proper to have, 
and imposes upon the companies the duty to furnish it. Se€tions 5960 
and 5965, C. & M. Digest. 


So far as the St. Louis meeting is concerned, it may be said that of 
the gentlemen who adopted this resolution only two testified in this case, 
beside Mr. Bullion, the Insurance Commissioner for this state, and those 
witnesses testified that they were proposing a method for the considera- 
tion of the National Convention of Insurance Commissioners, and that 
the method then. proposed was looked on as being the most favorable one 
to the state and to the policy holders, and as the one easiest obtainable 
and easiest figured. The resolution adopted at this St. Louis meeting set 
out above, was embodied in a letter addressed to Mr. Joseph Button, In- 
surance Commissioner of Virginia, who was the chairman of the Fire 
Insurance Committee of the National Convention of Insurance Commis- 
sioners. The Insurance Commissioners of Missouri and Kentucky were 
members of this committee, and at its meeting on April 18, 1921, both 
voted. with all the other members present, that the earned premium and 
incurred method was the proper method to employ in requiring reports 
from the companies. This finding was embodied in a resolution then 
adopted. At a prior meeting of this committee in December, 1920, at 
which time the Commissioner from Arkansas was a member and was pres- 
ent, a subcommittee thereof recommended to the full committee that, in 
determining underwriting profit, earned premiums and incurred losses and 
expenses should be used, and that there should not be taken into account 
the banking end of the business. These recommendations were then 
adopted by the whole committee, with the Commissioner from this state 
alone dissenting. 


At the National Convention of the Fire Insurance Commissioners of 
the different states held December 7, 1921, the Fire Insurance Committee 
made the following report which was adopted without dissent by that 
body : 

“Through legislative enactment varying degrees of control over fire 
insurance rates within their borders have been assumed by several states. 
All such laws are based upon the principle that rates between risks of 
substantially the same hazard must not be discriminatory but some go 
further and require that they shall be no higher than to provide a ‘rea- 
sonable’ underwriting profit. In one state the percentage of such ‘rea- 
sonable’ profit is named and in another a specific requirement is laid down 
that the conflagration hazard both within and outside of the state shall 
be taken into consideration. 


“Further, as it is probable that in the future other states may en- 
act legislation of similar effect, it is highly important that this body 
clearly express its convictions as to what constitutes a reasonable under- 
writing profit and a proper and uniform method of arising at same. 


“Two years ago at the Convention Session in Hartford this subject 
was referred to in a resolution, after which the Fire Insurance Commit- 
tee of the Convention met with a committee appointed by the National 
Board of Fire Underwriters, both bodies realizing the great importance of 
having an agreement embodying the factors necessarily involved. While 
it was recognized that the National Board had no supervision over rates, 
it was selected as the only national organization of fire insurance compa- 
nies. Frequent and lengthy conferences of the committees were held at 
which the various features were exhaustively studied. The final joint 
meeting took place in New York in April last when the following was 
agreed to: . 


“1. Underwriting profit (or loss) is arrived at by deducting from 
earned premiums, all incurred losses and incurred expenses. 
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“2. No part of the so-called banking profit (or loss) should be con- 
sidered in arriving at the underwriting profit (or loss). 

“3. Five years is the minimum period over which a dependable experi- 
ence can be established. y 

“4. A conflagration is any loss in excess of a: million dollars. 

“5. The first million dollars of loss is chargeable to the state in 
which it originates, the balance being prorated to all the states (including 
the one in which it originated) in proporton to the premium income of 
each state. 


“6. A reasonable underwriting profit is five per cent. plus three per 
cent. for conflagrations. The three per cent. allowance for conflagrations 
is subject to revision if and when the records of conflagrations to be col- 
lected by the National Board show that such three per cent. is exces- 
sive or inadequate.” 


This report is, of course, advisory in its nature, and binding upon no 
one. but it does show what these officers understood underwriting profit 
or loss to mean. 

It does not appear that the Commissioner of Arkansas attended this 
convention, although Arkansas is the state referred*to in the report as 
having a fixed percentage of insurance rates. This report appears to have 
been adopted by the unanimous vote of all the Commissioners present. 

It thus appears that “underwriting profit” or loss has a known mean- 
ing as the sum arrived at by deducting from earned premiums all incur- 
red losses and incurred expenses, and that the term, as thus interpreted, 
has long been employed in the insurance business, and we must, therefore, 
conclude that it was so used in the act of 1919. nothing to indicate a con- 
trary intention appearing in the act. 

Having reached this conclusion, we should not be swerved from so 
interpreting it by any consideration of the results obtained. It may be 
said, however, in passing, that the fear expressed by the Commissioner 
that, if he adopted the premium earned basis, losses would be pyramided, 
that is, credit would be given more than once for the same losses, appears 
to be without foundation. It is very clearly shown that this could not be 
done without deliberately falsifying reports, and a false report could. of 
course, be made on either basis. It is shown that the “Convention Form 
of Annual Statement” automatically takes care of this by requiring de- 
ductions to be made of profits and credits taken, and in the same way any 
errors of estimation are taken care of by deductions in the next period. 

The court below made the following findings: 

“The words ‘underwriting profit’ have had for a long number of 
years, and now have, a well known, established and defined trade meaning 
to wit, net premiums earned less losses and expenses incurred in the busi- 
ness of writing fire insurance, and that those words were used in that 
sense in the act under censideration in this case.” 

Upon this finding the court ordered that, in making up his tabula- 
tions, the Insurance Commissioner should use. in said calculations, the 
aggregate net premiums earned during the five-year period, as distinguished 
from the net premiums received, and that he should use losses incurred 
during said period, as distinguished from losses paid and should use ex- 
penses incurred, as distinguished from expenses paid. 

It follows, from what we have just said, that this finding and order 
of the court is correct, and it is approved. 

[3] The court below also found: 

“That the Insurance Commissioner should allow as expenses that part 
of the income and excess profits taxes and all other taxes paid or incur- 
red to the United States government during said period which is prop- 
erly apportionable to the underwriting business done in Arkansas.” 

We do not concur in this finding. Underwriting profits must, of 
course, be taken into consideration by the directing officers of the insur- 
ance companies in casting up their accounts to determine what sum has 
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been earned; but our statute does not undertake to regulate earnings of 
the capital stock of the companies. The act does not deal with capital 
stock, nor dividends to be paid thereon. It deals with underwriting profits, 
and, as we have shown, that term has a well-defined meaning, and is ar- 
rived at by deducting from earned premiums all incurred losses and in- 
curred expenses. The income taxes are based upon profits. The thing 
the Commissioner determines is not the general business outcome of the 
reporting companies, but their underwriting profits in this state. He has 
no concern at all in making the tabulations with the investment end .of 
the insurance business, either in or out of this state. Insurace compa- 
nies pay income taxes on their business as a whole; both the underwriting 
and investment ends are considered for that purpose. Insurance compa- 
nies might sustain such losses on their general business, through confla- 
grations elsewhere, or through other causes, as to have no income taxes to 
pay; but this would not affect their underwriting profits in this state. 
In other words for the purposes of this act, the state of Arkansas is the 
sole unit to be considered, and the underwriting profit in this state is the 
sole subject of inquiry. The Commissioner does not take into account the 
balance sheet of any particular company. Some companies may have in- 
come tax. to pay, while others may not. He considers the companies in 
the aggregate, and not separately, and it is unimportant to him whether 
the general business of any particular company will require the payment 
of income taxes or not. He determines in solido the underwriting profit 
of all-the companies for a given period and, in doing so, he should ex- 
clude. any allowance for income taxes. 
[4] The court below also found: 


“That the Insurance Commissioner should include in said tabulation 
the business of all steck fire insurance companies that did business in this 
state under license from the state during any part of said period.” 


We think the court was correct in this finding. The manifest pur- 
pose of the Legislature was to ascertain the result of the business done 
by all the insurance companies during the five-year period under consid- 
eration. It is unimportant what companies do the business. The thing 
to be ascertained is what was the result of the five years of business, and 
in arriving at that fact the Commissioner should take into account the 
reports of all companies covering any portion of the five-year period. 
If reports cannot be obtained from companies which have heretofore 
withdrawn from the state, their business, of course, cannot be included 
in the tabulation; but that fact affords no reason for excluding reports 
which are available from the companies which were not doing business at 
the end of the five-year period. Because the tabulation cannot be made 
absolutely accurate by including all those companies which have done 
business in the state for any part of the five-year period, is no reason for 
not making the tabulation as nearly accurate as can be done by includ- 
ing reports which are available. 

[5] Upon all questions thus far discussed and decided by us, the 
findings of the court below were in favor of the insurance companies. 
The court below made a finding adverse to them, and from that finding 
the companies have appealed. This finding was that— 

“The Insurance Commissioner is not required by the act under con- 
sideration to make any allowance for conflagration hazard.” 

We think the court was correct in this finding. It is a fact, as stated 
above. that, at the last National Convention of the Insurance Commis- 
sioners of the different states, the Commissioners adopted a resolution to 
the effect that conflagration hazard should be taken into account in fixing 
rates. But that body was not undertaking to interpret our statute. nor, 
as we have said. would we be bound by their action if they had done so. 
Their resolution dealt with the manner of determining reasonableness of 
rates, and their report shows that only one state had fixed a definite per 
cent. of underwriting profit, which state, as we have said, is our own, 
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thereby determining what was reasonable. That part of the resolution in 
regard to conflagration hazard was advisory to those Commissioners act- 
ing for states whose statutes provided for reasonable profits. In deter- 
mining what is a reasonable profit it is no doubt proper to consider con- 
flagration hazard, but presumptively our Legislature did this. It has 
fixed five per cent. as reasonable, and we cannot presume that the Leg- 
islature omitted any item which should properly have been considered. 
This finding of the court below is affirmed. 

It follows, therefore, that the findings and decree of the court below, 
except in so far as it relates to the allowance for income taxes, is affirmed. 


Woop, J., concurs except as to federal income and excess profit taxes 
which he thinks shoud be allowed as an expense of the business, that this 
tax should be apportioned, and the companies should receive credit for the 
income and excess profit taxes on the income and excess profits derived 
from the underwriting end of the business in this state. 

McCulloch, C. J., and Humphreys, J., dissent. ~ 


Woop, J. (concurring in part and dissenting in part). 1. It is con- 
tended by the appellant that the method adopted by him to ascertain the 
underwriting profit is favorable to the state and to the people, and that 
the method ‘contended for by the appellees is favorable to themselves and 
no others. On the other hand, it is contended by the companies that it 
would be destructive to the insurance business in this state to write in- 
surance on rates fixed upon the basis of premiums received and losses and 
expenses paid instead of premiums earned and losses and expenses incur- 
red. J. G. Leigh, the general agent for ten insurance companies, testified 
that it would be ruinous to the insurance companies if they were required 
by the act under review to write insurance according to rates: fixed by 
the method adopted by the Insurance Commissioner in determining the 5 
per cent. of underwriting profit allowed by the statute; and that such 
method would result in driving the insurance companies out of busi- 
ness in this state. If this statement be correct, then it is manifest that 
no greater calamity in a business way could befall the people of this state 
than the passage of this law. For it is well known that adequate insur- 
ance is a basis of credit and security in practically all lines of business, 
and the Legislature would be doing the people of the state an irreparable 
injury and a great wrong to deliberately enact laws that would paralyze 
commercial and other business transactions. 

These respective contentions lead me to observe that if the Legislature 
intended by the use of the term “underwriting profit” to adopt the method 
of computation used by the Commissioner to ascertain such profit, then it 
would be the duty of this court to so interpret the law, even though it 
had the effect of driving out every insurance company now engaged in 
business in this state. On the other hand, if it was the intention of the 
Legislature by the use of the term “underwriting profit” to adopt a “trade 
term” which had a well-understood and well-defined meaning in trade 
circles, having certain definite and fixed methods of ascertainment by those 
engaged in the business of insurance, then it is the duty of the court to 
interpret the statute so as to give effect to the intention of the lawmakers 
as derived from the language’ of the enactment, regardless of whether 
such interpretation is favorable or unfavorable to the insurance companies 
or to the people of the state carrying insurance. In other words, the 
wisdom and policy of this law was addressed solely to the Legislature. 
Neither the Commissioner, nor the courts, out of any considerations of 
expediency, are authorized to give the act an interpretation which is 
plainly repugnant to the legislative purpose as expressed in the language 
of the act itself. We must interpret the act as we find it, regardless 
of the effect it may have on the insurance companies or those who buy 
insurance. See Little Rock v. North Little Rock, 72 Ark. 195, 201, 79 S. 
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W. 785, and other cases cited in my dissenting opinion in St. L., I. M. & 
S. R. Co. v. Webster, 99 Ark. 265, 290, 291, 137 S. W. 1103, 1199, Ann. 
Cas. 1913B, 141. The judiciary has no power to impute to the General 
Assembly any other than an honest intention through its enactments to 
promote the public weal. Grigsby’s Criminal Law, 17, § 21; State ex rel. 
Linde et al. v. Taylor et al., 33 N. D. 76, 156 N. W. 561, L. R. A. 1918B, 
156, Ann. Cas. 1918A, 583; People v. Glenn County, 100 Cal. 419, 35 Pac. 
302-304, 38 Am. St. Rep. 305; U. S. v. Des Moines, etc., Co.. 142 U. S. 
510-544, 12 Sup. Ct. 308, 35 L. Ed. 1099; Atchinson, T. & S. F. R. Co. 
v. State. 28 Okl. 94, 113 Pac. 921. 40 L. R. A. (N. S.) 1 and note, p. 29. 


Mr. J. G. Leigh testified that he was the general agent for ten insur- 
ance companies doing business in Arkansas; that he wrote every word of 
the act under review (“fought bled and died for every word of it”); 
that it was his purpose to create a condition fair and equitable and just 
to the insurance companies and to the people of the state who were buying 
insurance; that he was not representing the insurance companies in draft- 
ing it; that they objected strenuously to some of its provisions. This 
testimony. of course, could only mean that he drafted the bill which 
the Legislature, through its appropriate committees and otherwise inves- 
tigated and approved by enacting the same into a law. It was exclusively 
within the legislative function to fix the maximum per cent. of ‘“under- 
writing profit.” It could have designated a greater or less per cent. than 
the 5 per cent. named; or it could have left the matter entirely to the 
judgment and discretion of the Insurance Commissioner to determine 
what would be a fair and reasonable per cent. of “underwriting profit.” 
It could have prescribed the particular methods which the Commissioner 
should use in making the computation to ascertain whether the compa- 
nies had made a profit exceeding the 5 per cent. named; or, if unnamed, 
the specific methods to be used in determining what was a fair and rea- 
sonable profit. This, the lawmaking power did not see fit to do, but, on 
the contrary, expressly used the term “underwriting profit” without fur- 
ther definition or explanation. All of which unmistably shows that the 
trade term “underwriting profit’? was used in the technical sense, i. e., 
with the meaning which that term has in insurance circles. The testi- 
mony of witness Leigh showing the history and source of the act under 
consideration is illuminating, because it shows that the Legislature adopted 
the draft of the bill as it came from the hands of one whose position and 
long experience in the insurance business made him familiar with the 
meaning of the term “underwriting profit” and the metheds used in insur- 
ance circles to determine same. 


Mr. Leigh's testimony and that of every other insurance rate expert 
shows that in insurance circles and according to insurance terminology 
the words “underwriting profit’ have one and only one definite and well- 
understood meaning; that meaning is arrived at by one and only one defi- 
nite method of calculation. That meaning is: : 


“What the companies have left over from the premiums earned after 
deducting the losses and expenses incurred” during the period designated. 


All of the witnesses give the same definition in practically the same 
language. To quote from one is to quote from all. Frank M. Speakman, 
who was employed by the appellant in the examination of different in- 
surance companies from time to time as consulting actuary and who was 
not in the employ of, or connected with, any insurance company. testi- 
fied : 

“I am familiar with the Arkansas act of 1919 under consideration 
and know that the phrase ‘underwriting profit’ used in the act has had for 
a number of years among accountants and the insurance fraternity a-well- 
established and well-defined meaning. It has only meant one thing, and 
that is the profit left over after the company has been charged with pre- 
miums earned and taken credit for losses and expenses incurred.” 
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The record shows that the committee of the National Convention of 
Insurance Commissioners, composed of commissioners of eleven states, 
and the Actuarial Bureau committee of the National Board of Fire Un- 
derwriters, recommended the same method of ascertaining underwriting 
profits as is shown by the testimony of the insurance rate experts above. 
The appellant alone dissented from the views of these committees. 


Since the Legislature used the trade term “underwriting profit” and 
nowhere in the act used any language indicating that it had employed this 
term in any other than a technical sense and with the meaning given it 
by those engaged in the insurance business, it must be conclusively pre- 
sumed that the Legislature intended that the words “underwriting profit” 
should have the meaning given them in insurance circles. To ascertain 
what that meaning is, the testimony of insurance rate experts and the 
recommendation of the committees of the National Convention of Insur- 
ance Commissioners and of the National Board of Fire Underwriters 
were all competent evidence to prove the meaning of the term “underwrit- 
ing profit.” See National Union Fire Ins. Co. v. Dickinson, 128 Ark. 
367, 194 S. W. 254. If not the undisputed, at least the overwhelming, 
weight of the evidence shows that the meaning of the term is as above 
set forth in the testimony of Leigh and Speakman. Unless we shut our 
eyes to the facts and refuse to respond to the preponderance-of the evi- 
dence, and fail to apply the law applicable thereto, the only correct con- 
clusion on this branch of the case is that reached by us and voiced 
through the opinion of Mr. Justice Smith. He has stated the reasons for 
the conclusion of the majority on this subject with great cogency and 
clearness and has cited the authorities to sustain the views there ex- 
pressed. I know of no authorities to the contrary. I wish, therefore, to 
express my unqualified concurrence in all that he has said of the mean- 
ing of the words “underwriting profit” used in the statute. From my 
viewpoint. there is no well-founded room for a difference of opinion. 


Moreover, even if there had been no testimony in the record explain- 
ing the meaning of the technical term “underwriting profit,” this court 
applying business principles and correct rules of accounting could have 
only reached the same conclusion without the aid of the testimony of in- 
surance rate experts, that it has arrived at with such aid. For, to my 
mind, applying to the insurance business sound rules of bockkeeping and 
accounting—the tests applied in any ordinary business—the premiums 
earned represent the actual income or profits and the losses incurred 
(which includes expenses) represent the losses. Therefore, deduct from 
the premiums earned the losses incurred, during any given period, and 
the result will show the net profit or loss for such period. For any gi- 
ven period this method represents a closed business transaction, and is a 
rule of computation. Any other would be mere speculation. See the 
able opinion of the House of Lords and Privy Council in Sun Insurance 
Office v. Clark, “House of Lords and Privy Council” Appeal Cases 
(1912) p. 443. 

2. The statute makes any action of the Insurance Commissioner in 
the matter of determining whether or not the companies have made an 
aggregate underwriting profit in excess of 5 per cent. subject to “sum- 
mary review in any court of competent jurisdiction.” Sections 5968 and 
5969, Crawford & Moses’ Digest. The insurance commissioner, in mak- 
ing his computation, refused to allow the insurance companies credit for 
the federal income and excess profits taxes as an element or item of ex- 
penses incurred, and refused to allow the companies credit as expenses 
incurred for such proportion of those taxes as should be borne by the 


underwriting end of the business in this state. The chancellor found 
that— 


The “Insurance Commissioner should allow as expenses that part of 
the income and excess profits taxes and all other taxes paid or incurred 
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to the United States government during the five-year period which is 
properly apportionable to the underwriting business done in Arkansas.” 


The majority of the court reverses the finding and decree of. the 
chancellor in this particular and sustains the finding of the Insurance 
Commissioner. I find myself unable to concur with my Associates in 
this conclusion. I am convinced that the chancellor was correct in his 
decree and finding in this as well as all of his other findings. His de- 
cree, in my judgment, should be affirmed throughout. As [J understand, 
the. undisputed testimony shows that the federal income and excess profits 
taxes allocated to the underwriting end of the business in this state in- 
curred and paid during the five-year period, amounts to the sum of $72,- 
000, or about 1 per cent. of the total expenses incurred. Under the Stat- 
ute the Insurance Commissioner is not allowed to order any reduction in 
rates until there has been an underwriting profit in excess of 5 per cent. 
As I construe the statute, it guarantees to the companies a net profit of 
5 per cent. on the underwriting end of their business in this state. Now, 
there is no net profit in the business of insurance, or in any other busi- 
ness for that matter, until all the expenses of every character, including 
both state and federal taxes as well as every other legitimate and neces- 
sary expense of carrying on the business, have been deducted from the 
gross income of such business. There is no more reason for deducting 
the state taxés as a necessary expense of the business than federal taxes. 
These taxes, both state and federal, are burdens on the business that 
must be borne. There is no escape from them. Assuming as we must, 
that the companies are doing an honest and legitimate business, the federal 
income and excess profits taxes are inescapable expenses incident to the 
business; as much so as office rent, agency service, or any other legiti- 
mate expense required in the operation of the business. Would any bank, 
insurance company, mercantile firm, or corporation of any character, or 
any individual engaged in any business enterprise, leave out of their loss 
account the taxes incurred, during any given period in casting up an ac- 
count of profits and losses on such business for such period? Certainly 
not. No correct system of accounting would justify entering any amount 
to the credit of the surplus account in any business until it had been first 
ascertained that there was an excess of income over outlay in the neces- 
sary conduct of the business. 


There is a vast difference between constitutions or statutes which 
merely protect public utilities in the right to a fair and reasonable return 
on their business and those statutes which guarantee a certain fixed per 
cent. or profit. See Galveston Electric Co. v. Galveston (D. C.) 272 
Fed. 147. Our statute, as I construe it, guarantees the insurance compa- 
nies doing business in this state during the period named in the aggre- 
gate an underwriting profit of 5 per cent. That amount is definitely 
named as the maximum limit of underwriting profit. But they are en- 
titled to, and are guaranteed, that much before the Insurance Commis- 
sioner is authorized to order any reduction in rates. I cannot comprehend 
the logic that leads to the conclusion that these taxes are not a neces- 
sary part of the expenses incurred, because, forsooth, they are laid by 
the general government on the income and profits of ‘the business in 
solido; that is, including both the underwriting and investment or bank- 
ing end of the business. These taxes are levied and paid it is true, upon 
the business of the companies as a whole. They are an expense and bur- 
den to the business as a whole, but the underwriting end necessarily bears 
its proportion of the burden, and, assuming that the books are properly 
kept, as we must, no doubt these taxes are properly apportioned and dis- 
tributed respectively to the underwriting and banking ends of the busi- 
ness. If they are not, it is certain that they can and should be. In de- 
termining whether or not there is a profit in excess of the 5 per cent. 
guaranteed by the statute, these taxes should be apportioned and the com- 
panies given credit for the amount so apportioned to the underwriting 
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end as necessary expenses incurred in carrying on that end of the busi- 
ness. See Consolidated Gas Co. v. Newton (D. C.) 267 Fed. 231-259; 
also, Municipal Gas Co. v. Public Service Commission, 113 Misc. Rep. 
748, 186 N. Y. Supp. 541-549, 

If these taxes, as the proof shows, when ‘apportioned to the under- 
writing business in Arkansas, amounted to about 1 per cent., then, if the 
Commissioner fails to allow the companies credit for these taxes as a 
part of their expenSes, instead of receiving the 5 per cent. which the 
‘statute guarantees them, they would receive only 4 per cent. It is not 
for the Commissioner or this court to say that they are only entitled to 4 
per cent. net profit when the statute expressly guarantees them 5 per 
cent. In Re Mutual Telephone Co., P. U. R. Ann. 1921B, p. 209, it is 
held bythe Public Utilities Commission of Hawaii, in an able opinion by 
Carden, the chairman of the Commission, that all taxes, federal and ter- 
ritorial, should be allowed as proper expenses of operation. Adopting in 
substance the language of that Commission, if income taxes are disal- 
lowed as incurred expenses of the business, the net result is that instead 
of being allowed the 5 per cent. which the statute guarantees, the amount 
really allowed by the Insurance Commissioner would be 5 per cent. less 
the 1 per cent. of income taxes which the companies are compelled to 
pay. It seems to me, therefore, that the income and excess profits taxes 
should be considered as a part of the legitimate expenses incurred in car- 
rying on the business, and that the insurance companies do not receive a 
net clear profit of 5 per cent. unless they are given credit for these taxes 
in the computation made by the Commissioner. Such was the view of 
the learned chancellor. His findings and decree are correct in all parti- 
culars and should be affirmed. 


McCuttocn, C. J. (dissenting). It seems manifest to me that the 
framers of the statute under consideration meant that the insurance com- 
missioner should “compile the figures showing the results of the busi- 
ness for the five years next preceding,” by obtaining the same from the 
annual reports or statements required under another statute. Crawford 
& Moses’ Digest, § 5979. The two statutes, taken in the order in which 
they should be considered with ‘Teference to the question before us, are 
as follows: 

“Every insurance company, including. individuals, partnerships, joint- 
stock associations and corporations, conducting any branch of insurance 
business in this state, must transmit to the Insurance Commissioner and 
State Fire Marshal a statement of its condition and business for the year 
ending on the preceding thirty-first day of December, which statement 
shall be rendered on the first day of January following, or within sixty 
days thereafter, except that foreign companies shall transmit their state- 
ment of business other than that done in the United States prior to the 
following first day of July, which statements must be in form, and state 
the particulars required by the blanks prescribed by the Insurance Com- 
missioner and State Fire Marshal.” Crawford & Moses’ Digest, § 5979. 

“The Insurance Commissioner shall, each year after the filing with 
him of the reports of the various fire insurance companies doing business 
in this state, as required by law, compile the figures showing the results 
of the business for the five years next preceding the year in which the 
tabulation is made. If it appears that for such five-year period the stock 
fire insurance companies doing business in this State have made an ag- 
gregate underwriting profit in excess of five per cent., the Insurance 
Commissioner shall have the power to order such reduction in rates as 
will reduce the underwriting profit on business thereafter done to five 
per cent. Any reduction ordered by the Insurance Commissioner shall be 
effective on all policies written after issuance of such order and may, 
with the approval of the Insurance Commissioner, be applied to such class 
or classes of risks as the fire insurer, the rating bureau or bureaus may 
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select. Any action of the Insurance Commissioner in this connection 
ao subject to summary court review as provided in section 5968.” Id. 

If it was not the intention for the figures to be taken from the an- 
nual statement, there was:no reason for referring to those statements, 
and the reference shows clearly, I think, that the intention was for the 
compilation and tabulation to be taken from the annual statements. Other 
information might become necessary in order to complete the compilation, 
but the annual statements were intended to be the basis. 

The statute provides that the “statements must be in form, and state 
the particulars required by the blanks prescribed by the Insurance Com- 
missioner.” Now the undisputed record is that the Insurance Commis- 
sioner has always prescribed the form which has been adopted by the as- 
sociation known as the “Convention of Insurance Commissioners,” and 
the form was commonly designated as the “Convention Annual Blank.” 
This form has been used exclusively up to this date, and the framers of 
the statute (section 5969) are presumed to have taken cognizance of 
that fact in adopting the language which they used. They had in mind 
that the Commissioner would, in fixing rates of insurance, act upon the 
figures set forth in the statement made on the Convention Annual Blank. 
Now, it is undisputed that the form did not show or call for a statement 
of the net earned premiums’in this state, but, on the contrary, it called 
only for net premiums received. It did not call for nor contain a state- 
ment of incurred losses, but called for losses paid. Schedule 5, referred 
to in the opinion of the majority, was not a part of the Convention Blank 
and was never used in any annual statement. So the Commissioner con- 
cluded (correctly, I think) that his duty was to base the rate of pre- 
miums for the succeeding year on what the annual reports showed—net 
premiums received and losses actually paid. If it were otherwise in- 
tended, it would be necessary for the Commissioners to obtain from the 
companies additional information as to unearned premiums to be credited 
at the end of the five-year period and as to earned premiums to be 
charged in the beginning of that period which had been received during 
the prior years. The Commissioner would also have to obtain additional 
information as to the differences between ‘losses paid and incurred losses. 

It should be borne in mind that the statute under consideration con- 
templates, not a single instance of rate-fixing, but a continuing plan or 
scheme for fixing insurance rates year after year, based on earned prof- 
its during the preceding five-year period. The statute does not require 
absolute accuracy in ascertaining the earned profits for the preceding 
period, an approximation being all that could be hoped for in the adoption 
of a general plan for the ascertainment of values or profits. 


The Insurance Commissioner was clothed with authority, and a cer- 
tain discretion was vested in him, to adopt details which would work out 
approximately accurate results—not for a single period, but from year 
to year. In the first place, the Commissioner was authorized to determine 
and prescribe the form of blank to be used and the substance of the 
statements to be made therein. He was next directed by the later statute 
to ascertain from these annual statements the nearest obtainable approx- 
imation of the profits derived from the insurance business in Arkansas 
during the preceding five-year period and to fix the rates based upon 
those profits. Whatever difference there may be shown between the plan 
adopted by the Commissioner and that insisted upon by the insurance 
companies concerning the rates to be fixed for the particular year now 
under review, I cannot conceive that it would make any substantial dif- 
ference in the future which of the plans should be adopted, for, if the 
rate is to be readjusted each year, any losses in profit during one period 
will be shown in the next period and the rate correspondingly increased 
or reduced. If, in fixing the rate for a given year, the unearned pre- 
miums at the end of the preceding five-year period must be deducted, 
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then it follows, as before stated, that the premiums earned at the be- 
ginning of that period which were received during the preceding period 
must also be charged in determining the amount of net profits. So it is 
with the difference between the plan for accepting incurred losses as the 
basis of profits rather than losses paid. The difference between the two 
will necessarily be developed in the next period; so, after all, it will be 
as broad as it is long. ¥ 

Certainly the plan adopted by the Commissioner is commendable, in 
the fact that it is definite and the facts are more definitely and reliably 
ascertainable than under the plan proposed by the companies. It seems 
to me that the most that is mvolved in the present lawsuit is that the 
companies are seeking to dictate the method of ascertaining profits, for 
the reason that it suits them in this particular emergency to claim credit 
for unearned premiums rather than permit the Commissioner to prescribe 
the plan as the statute directs. 

The question for us to determine in passing upon the validity of the 
plan adopted by the Commissioners is, not whether it has proved inac- 
curate in a single instance, but whether it is a reasonable plan which 
will work out approximately correct results from period to period. I 
cannot agree with the court that there is anything at all in the evidence 
in this case which tends to show that the term “underwriting profits” has 
a fixed and definite meaning established by general custom. All that the 
evidence shows is that there is, and has been for a long time, a prevailing 
custom with insurance companies of ascertaining their profits by de- 
ducting unearned premiums. This is not a definition of the term, but 
merely a customary method of ascertaining the results. It is not a fixed 
definition, which the lawmakers are presumed to have had in mind when 
they enacted the statute, for it is obvious from the language of the stat- 
ute that it was meant to vest in the Commissioner the power and discre- 
tion to adopt a plan for ascertaining what profits have been earned from 
time to time in fixing the rates for the ensuing year. 

I also dissent from that part of the opinion of the majority holding 
that profits earned by companies which have withdrawn from the state 
prior to the end of the stated period should be considered in fixing the 
schedule of rates. The statute, as I have already shown, contemplates 
that the figures should be compiled from the annual reports made by the 
companies doing business in this state, and if they have withdrawn from 
the state there are no annual reports made by them from which the fig- 
ures can be compiled. 

I agree with the majority in holding that the companies are not en- 
titled to credit for the amount of income and excess profit taxes, nor 
for allowances for what is termed “conflagration hazard.” 

Humphreys, J., concurs in this dissent. 


SPRINGFIELD FIRE & MARINE INS. CO. v. STATE, For Use oF 
ARKANSAS County. (No. 159.) 


(Supreme Court of Arkansas. Feb. 20, 1922. Rehearing Denied March 
13, 1922.) + 
237 Southwestern Reporter, 1094. 


2. INSURANCE — INSURER’S AGREEING WITHIN TIME FOR 
MAKING PROOF OF LOSS TO PAY FOR THE REPAIRS 
WAIVES REQUIREMENT OF SUCH PROOF. 


Where an insurance policy contained a clause permitting the com- 
pany to repair the damage, if it so elected, and its agent entered into a 
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contract with the insured county during the time for making proof of 
loss that the county should repair the building and the insurer would pay 
the bill on presentation, this constituted a waiver of the requirement of 
proof of loss. 


(For other cases, see Insurance, Dec. Dig. § 561.) 


3. INSURANCE — INSURER’S AGREEMENT TO PAY FOR RE- 
PAIRS ELIMINATES QUESTION OF AMOUNT OF LIABIL- 
ITY, SO INSTRUCTION IGNORING AGREEMENT PROP- 
ERLY REFUSED. 


In insured’s action against insurer for damages to a building by 
wind, a subsequent agreement that insured should make repairs and in- 
surer would pay for them eliminates the question of the amount of the 
liability under the contribution clause, so that it was proper to refuse 
an instruction on the amount of recovery ignoring such agreement. 


(For other cases, see Insurance, Dec. Dig. §§ 579, 669[12].) 


Appeal from Circuit Court, Arkansas County; George W. Clark, 
Judge. 

Action by the State of Arkansas, for the use of Arkansas County, 
against the Springfield Fire & Marine Insurance Company. Judgment 
for plaintiff, and defendant appeals. Affirmed. 


Mehaffy, Donham & Mehaffy, of Little Rock, for appellant. 
Botts & O’Daniel, of De Witt, for appellee. 


McCuLtocn, C. J. This is an action instituted in the name of the 
state of Arkansas, for the use and benefit of Arkansas county, on a pol- 
icy of insurance issued by appellant whereby the latter agreed to insure 
Arkansas county against loss or damage to the courthouse from wind- 
storms, cyclones, and tornadoes. The policy was for the sum of $10,000 
and the premium of $75, based on the total amount of the policy, was 
paid, as recited in the policy. The policy reads that the insurer does 
indemnify the assured “against all direct loss or damage by windstorms, 
cyclones and tornadoes, except as hereinafter provided, to an amount not 
exceeding $10,000.” Among the conditions printed on the reverse side of 
the policy there is the following: 

“Contribution clause: It is a part of the consideration of this policy, 
and the basis upon which the rate of premium is fixed, that it is expressly 
stipulated and made a condition of the contract that, in event of loss, 
this company shall be liable for no greater proportion thereof than the 
amount hereby insured bears to fifty per cent. (50%) of the actual value 
of the property described herein at the time when such loss shall happen, 
nor for more than the proportion which this policy bears to the total in- 
surance thereon. If this policy be divided into two or more items, the 
foregoing conditions shall apply to each item separately.” 

The courthouse was damaged by a windstorm, and this action is to 
recover the sum of $511, the cost of repairing the damage. It is alleged 
in the complaint, and the testimony tends to prove, that there was an ad- 
justment of the claim between the agent of appellant and the county 
judge acting on behalf of the county, whereby it was agreed that the 
county should have the damage repaired and send the bill to appellant's 
agent and that appellant would pay the amount of the repair bill. The 
proof is that it cost the sum mentioned above to make the repairs. 

Appellant defended in the trial below on two grounds: First, that 
there was no proof of loss within the time specified in the policy; and, 
second, that the liability was diminished by the so-called contribution 
clause hereinbefore set forth. 
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[1] It was admitted by appellee that no proof of loss was made in 
accordance with the terms of the policy, but the contention was that 
there was a waiver based on the adjustment made by appellant’s agent 
with the “county judge within the time allowed for making the proof. 
There was proof to sustain the issue in regard to the waiver. Judge Wil- 
cox, who was at that time the county judge, testified that Mr. Campbell, 
the agent of appellant, came to De Witt shortly after the loss occurred 
and entered into an oral agreement with him that the county should 
make the repairs and send him the bill, and that, acting upon this agree- 
ment, the repairs were made at the expense of the county and the bill 
sent in to the company. The testimony of Judge Wilcox justified the find- 
ing of the jury that such an agreement was made by appellant’s agent 
and that Campbell was the man who acted in that capacity. Mr. Camp- 
bell testified as a witness in the case and stated that he was the agent of 
appellant and had authority to make adjustments, but he denied that he 
went to De Witt at the time mentioned by Judge Wilcox or that he ever 
agreed to any such adjustment. The testimony of Judge Wilcox is vague 
as to the identification of Mr. Campbell as the person who made the ad- 
justment agreement with him, and the weight of his testimony is im- 
paired, but, when considered in connection with the testimony of Camp- 
bell himself as to his interviews with Wilcox, the inference is justified 
that Campbell was the man with whom Wilcox claims to have made the 
agreement. There is, as before stated, an irreconcilable conflict between 
the testimony of the two witnesses as to whether or not the alleged agree- 
ment was entered into, but the verdict of the jury settled that issue in 
favor of appellee. 


[2] If, as contended by appellee, the authorized adjuster entered into 
negotiation with the county judge within the time specified for making 
proof of loss under the policy, and in that negotiation made an agree- 
ment that the county should have the repairs made and that the company 
would pay for the same on presentation of the bill, this constituted a 
waiver of the requirement of proof of loss. National Fire Ins. Co. v. 
Crabtree (Ark.) 237 S. W. 97. 


[3] The policy contained a clause permitting the company to repair 
the damage, if it elected to do so, and the adjustment of the loss on that 
basis constituted an election to settle under that clause of the policy. 
The company was not required to make its election before proof of loss 
was presented in accordance with the terms of the policy, but, as it saw 
fit to make the election and enter into an agreement to that effect before 
the time expired, this constituted a waiver. The election to make the 
repairs also eliminated from the case the question of the amount of the 
liability under the contribution clause Appellant asked the court to give 
instructions limiting the amount of recovery to such amount as was due 
under that clause, but those instructions ignored the question of the 
election of the company to repair the damage and the agreement to do so. 
The court was therefore correct in refusing to give those instructions, 

Our conclusion is that there was sufficient evidence to sustain the 
verdict, and that the issues were properly presented to the jury. 

Affirmed. 
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FOLDS v. FIREMAN’S FUND INS. CO. (No. 13089.) 
(Court of Appeals of Georgia, Division No. 1. March 7, 1922.) 
110 Southeastern Reporter, 925. 


(Syllabus by the Court.) 

1, INSURANCE — PROVISIONS LIMITING TIME FOR FILING 
PROOFS OF LOSS AND PROVIDING FOR FORFEITURE 
HELD VALID; FAILURE TO SUBMIT PROOFS WITHIN 
TIME PRESCRIBED DEFEATS RECOVERY UNLESS PRO- 
VISIONS WAIVED. 


A stipulation in a policy of fire insurance that, in the event of loss, 
the assured shall furnish, within 60 days thereafter, proofs of loss to 
the company (unless such time is extended in writing by the company), 
and a further stipulation that it is a condition of the policy that a failure 
to so submit the proofs of loss shall render the claim null and void, and 
the further stipulation that the policy is accepted subject to all the pro- 
visions therein, are valid and binding provisions, and a failure to sub- 
mit the proofs of loss within the time specified in the policy will prevent 
a recovery by the assured, unless such provisions of the policy are waived 
by the company, or by some agent thereof who has authority to make 
such waiver for the company. See, in this connection, Underwriters’ 
Agency v. Sutherlin, 55 Ga. 267; Melson v. Phenix Insurance Co., 97 
Ga. 722, 25 S. E. 189; Southern Fire Insurance Co. v. Knight, 111 Ga. 
622, 624, 36 S. E. 821, 52 L. R. A. 70, 78 Am. St. Rep. 216, and authority 
cited. 


(For other cases, see Insurance, Dec. Dig. § 539[5].) 


2. INSURANCE — UNDER TERMS OF POLICY ADJUSTER’S 
STATEMENTS HELD NOT TO WAIVE PROOFS OF LOSS. 


Where a policy of fire insurance contains the stipulations referred to 
in the preceding note, and contains the further stipulation that no officer, 
agent, or other representative of the company shall have power to waive 
any of the terms of the policy unless such waiver be written upon or 
attached thereto, and that no privilege or permission affecting the insur- 
ance under the policy exists or shall be claimed by the assured unless it 
is so written or attached, the refusal of the proofs of loss offered him 
by an adjuster of the company and his statement that he waived the same 
and that it would be unnecessary to file same, as he for the company ac- 
knowledged the loss, but denied any liability therefor, would not consti- 
tute a denial of liability, or a waiver of the proofs of loss, by the com- 
pany, where no such waiver was written upon or attached to the policy. 
Underwriters’ Agency v. Sutherlin, 55 Ga. 267(2) Metropolitan Life In- 
surance Co. v. Caudle, 122 Ga. 608, 610, 50 S. E. 337; Williams v. Atlas 
Assurance Co., 22 Ga. App. 661, 97 S. E. 91; Bailey v. First National Fire 
Insurance Co., 18 Ga. App. 213, 89 S. E. 80; Slater v. Williamsburg 
City Fire Insurance Co., 68 W. Va. 779, 71 S. E. 197. 


(For other cases, see Insurance, Dec. Dig. § 556[2].) 


Error from Superior Court, Carroll County; C. E. Roop, Judge. 

Action by W. L. Folds against the Fireman’s Fund Insurance Com- 
pany. Judgment for defendant on demurrer and plaintiff brings error. 
Affirmed. 


Boykin & Boykin and Willis Smith, all of Carrollton, for plaintiff in 
error. 
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Smith, Hammond & Smith, of Atlanta, and S. Holderness, of Car- 
rollton, for defendant in error. 


BroyLes, C. J. Judgment affirmed. 
Luke and Bloodworth, JJ., concur. 


HOME INS. CO. v. HARTSHORN. (No. 22472.) 
(Supreme Court of Mississippi, -Division A. March 20, 1922.) 
91 Southern Reporter, 1. 


(Syllabus by the Court.) 
1. INSURANCE — INSURER’S RIGHT OF SUBROGATION 
AGAINST THIRD PARTY WHO CAUSED LOSS MEASURED 
BY TERMS OF CLAUSE PROVIDING THEREFOR. 


Where an insurance policy contains a clause providing that, on the 
payment by the insurer for the loss or destruction of the property in- 
sured, the insurer shall be subrogated to the insured’s right to recover 
against any person whose act or neglect caused the loss or destruction 
of the property, the insurer’s right of subrogation must be measured by 
the terms of the clause of the policy providing for it. 


(For other cases, see Insurance, Dec. Dig. § 606[1].) 


2. INSURANCE — INSURER, TO BE SUBROGATED TO _IN- 
SURED’S RIGHT AGAINST THIRD PARTY WHO CAUSED 
LOSS, REQUIRED TO MAKE CLAIM TO INSURED THAT 
enue SO CAUSED BEFORE PAYMENT OF LOSS TO 
INSURED. 


In order for an insurance company to be subrogated to the rights of 
the insured upon the payment by it of the loss covered by a policy issued 
by the company to the insured, containing a provision that “if this com- 
pany shall claim that the fire was caused by the act or neglect of any 
person or corporation, private or municipal, this company shall on pay- 
ment of the loss be subrogated to the extent of such payment to all right 
of recovery by the insured for the loss resulting therefrom and such right 
shall be assigned to this company by the insured on receiving such pay- 
ment,” the claim of the insurer that the fire was caused by the act or 
neglect of any person or corporation must be made to the insured at or 
before the nayment to him of the loss by the insurer. 


(For other cases, see Insurance, Dec. Dig. § 606[1].) 


3. INSURANCE—WIORD “SALVAGE” DEFINED. 
The word “salvage” in the law of insurance includes damages paid 
by third persons for the loss of property covered by an insurance policy. 
(For other cases, see Insurance, Dec. Dig. § 606[1].) 


4. INSURANCE — INSURER BY MAKING SETTLEMENT EN- 
TITLING INSURED TO SALVAGE WAIVED RIGHT OF SUB- 
ROGATION. 


Where an insurance company in a settlement with the insured in pol- 
icy issued by it for the loss of the property insured by fire, agrees that 





500 Insurance Law Journal, Vol. 59. [ May, 1922 


the insured shall have all salvage, the company thereby waives its right 
of subrogation to the right of the insured to recover damages against any 
person by whose act or neglect the property was destroyed. 


(For other cases, see Insurance, Dec. Dig. § 606[1].) 


5. INSURANCE — EXTENT TO WHICH INSURER WHO HAS 
SETTLED WITH INSURED MAY PARTICIPATE IN 
AMOUNT RECOVERED BY INSURED AGAINST THIRD 
PARTY WHO CAUSED FIRE. 


. 

Where an insurance company settles with an insured, to whom it has 
issued a policy of insurance, for less than the value of the insured prop- 
erty destroyed and for less than it was insured by the policy issued, and 
the insured thereafter recovers a judgment against a third person whose 
act or neglect caused the destruction of the property for the value 
thereof, the insurer is not entitled to any part of the money so recovered 
by the insured unless the amount paid by the insurer to the insured, to- 
gether with that to be received by the insured under the judgment, less 
the amount expended by him in the recovery thereof, exceeds the value 
of the insured property destroyed, and then the insurer is entitled to 
participate only to the extent of such excess: 


(For other cases, see Insurance, Dec. Dig. § 606[1].) 


Appeal from Chancery Court, Leflore County; G. Ed. Williams, 
Chancellor. E 

Action by the Tallahatchie Compress & Storage Company against 
the Home Insurance Company, in which the defendant filed a cross-bill 
against Mrs. J. B. Hartshorn. From decree sustaining demurrer to cross- 
bill, defendant appeals. Affirmed and remanded. 


R. L. McLaurin, T. C. Catchings, and T. G. Birchett, all of Vicks- 
burg, for appellant. 
Gardner, McBee & Gardner, of Greenwood, ‘for appellee. 


Situ, C. J. This is an appeal to settle the principles of the case 
from a decree sustaining a demurrer to a cross-bill. The Tallahatchie 
Compress & Storage Company filed an original bill, in which it alleges 
in substance that the appellee has recovered a judgment against it for 
$13,191.54 for the destruction of certain cotton by fire while stored in 
the complainant’s compress and owned by the appellee; that the appellant, 
the Home Insurance Company, claims to be entitled to a portion of the 
amount due the appellee by the compress company on this judgment, and 
that the company is ready and willing to pay the money to the one en- 
titled thereto, and prayed that both the appellant and the appellee be 
summoned to contest with each other for the right to the money due by 
the compress company on the judgment. Summons was issued accord- 
ingly. The Home Insurance Company filed an answer admitting the al- 
legations of the original bill, and a cross-bill against the appellee, from 
which the following facts appear: In October, 1917, the appellant issued 
an insurance policy and a cotton certificate of insurance to the appellee in 
the sum of $12,000 on cotton in bales owned by the appellee and stored 
with the compress company. The cotton covered by this policy was 
destroyed by fire while stored with the compress company, and thereafter 
the appellee executed and filed with the appellant a proof of loss as re- 
quired by-the policy and certificate, in which proof of loss the actual cash 
value of the cotton insured. was not set forth in the space provided 
therefor, but in lieu thereof was written the words: 

“Compromse settlement $6,600.00. Assured to have all salvage.” 

The appellant’s agent at Greenwood, Miss., then executed and deliv- 
ered to her a draft on the appellant for the sum of $6,600, for which the 
appellee executed a receipt setting forth: 
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That it “when paid, will be in full satisfaction of all claims and de- 
mands for loss and damages by fire which occurred on the 13th day of 
March, 1918, to the property described in policy No. Ctf. No. 290 issued 
at the Greenwood, Miss., agency of said company, and in consideration of 
said payment the policy is hereby canceled and surrendered.” 

This draft was indorsed and collected by the appellee, and also set 

forth that it would, when paid— 
“constitute full satisfaction of all claims and demands for loss and dam- 
age by fire which occurred March 13, 1918, to property described in policy 
No. Ctf. No. 290 issued at the Greenwood, Miss., agency and said policy 
is hereby canceled and surrendered.” 


After this settlement between the appellant and the appellee had been 
consummated, the appellee sued the compress company for the value of 
the cotton burned and recovered against it the judgment hereinbefore ref- 
erred to. See Tallahatchie Compress & Storage Co. v. Hartshorn, 125 
Miss. 662, 88 South. 278. 

One of the provisions of the insurance policy is: 

“If this company shall claim that the fire was caused by the act or 
neglect of any person or corporation private or municipal this company 
shall on payment of the loss be subrogated to the extent of such payment 
to all right of recovery by the insured for the loss résulting therefrom 
and such right shall be assigned to this company by the insured on re- 
ceiving such payment.” 

The appellee’s right of recovery against the compress and storage 
company for the burning of the cotton was not assigned to the appellant, 
but we do not understand counsel for the appellee to contend that, by 
reason thereof alone, the appellant will be barred of the right to partici- 
pate in the money due by the compress and storage company on the judg- 
ment recovered by appellee against it. 

A demurrer interposed by the appellee to the appellant’s cross-bill 
was sustained, and this appeal was granted to settle the principles of the 
case. The several grounds of the demurrer will not be herein specifically 
set — but they raise, among other questions, those hereinafter dis- 
cussed. 

The ground upon which the appellant relies for a recovery is that, 
on the payment to the appellee of the $6,600 under the insurance policy, 
it became subrogated by reason thereof to the right of the appellee to re- 
cover against the compress and storage company for the loss of the cot- 
ten to the extent of the $6,600 so paid by it. 

{1] The right of the appellant to be subrogated to the appellee’s 
claim for damages for the destruction of the cotton covered by the in- 
surance policy being expressly provided for in the policy, its right thereto 
must be measured by and depends solely on the terms of the clause of the 
policy dealing therewith and hereinbefore set forth. 

[2] One of the requirements of this clause of the policy is that: 

“If this company shall claim that the fire was caused by the act or 

neglect of any person * * * this company shall on payment of the 
loss be subrogated,” etc., , 
—the meaning of which necessarily is that the claim must be made to 
the insured at or before the time of the payment to the insured of the 
loss under the policy, and the reason for the requirement probably is that 
the insured may have an opportunity of taking into consideration when . 
settling with the insurer the fact that the damages to be recovered from 
the person by whose fault the property was destroyed will go to him or to 
the insurer as the case may be. If such a claim can be made at any time, 
then any provision therefor in the policy would be useless, for the mere 
filing of a suit by the insurer against the person whose act or neglect 
caused the fire would be a sufficient claim that the fire was so caused. 
In the language of the court in Fire Association of Philadelphia v. Schel- 
lenger, 84 N. J. Eq. 464, 94 Atl. 615: 


33 Vol, LIX, 
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“It is plain from a reading of this part of the contract that the par- 
ties to it intended that the right of the insurer, in case it paid the loss, 
should not be an absolute, but a conditional one; the condition being that 
the insurer should ‘claim that the fire was caused by the act or neglect’ 
of some third person.. We think it equally clear that the agreement con- 
templates that such claim should be made by the insurer to the insured at 
or before the time when it paid the loss. This appears from the fact that 
by its terms the right*to subrogation, if it comes into existence at all, 
becomes complete when the payment is made. The language used is 
‘This company shall on payment of the loss be subrogated,’ etc., ‘and such 
right shall be assigned to this company by the insured on receiving such 
payment.’ ” 

The cross-bill should, but does not, allege that such a claim was made 
to the insured at or before the time when the loss was paid. 

[3, 4] The amount paid by the insurance company under its policy 
and certificate was about one-half of the loss sustained by the insured, 
and it is clear from the recitals of the proof of loss, the draft by which 
the payment was made, and the receipt therefor that the payment was the 
result of a compromise settlement in which it was expressly agreed that 
the insured was ‘to have all salvage,’ and the word “salvage” in the law 
of fire insurance, whatever it may mean in’ other connections, includes 
damages paid by third person for the loss of the property covered by 
an insurance policy. 5 Joyce, on Insurance (2d Ed.) 5880; Freed v. Am. 
Fire Ins. Co., 90 Miss. 72, 43 South. 947, 11 L. R. A. (N. S.) 368, 122 
Am, St. Rep. 307; Phoenix Ins. Co. v. Erie & Western Trans. Co.,. 117 
U. S, 312, 6 Sup. Ct. 750, 29 L. Ed. 873. The appellee, therefore, by ex- 
press agreement of the appellant became entitled to the whole amount that 
the compress and storage company might be called on to pay for. the loss 
of the cotton, and consequently it will be unnecessary for us to decide 
what effect this compromise agreement. in event it had omitted all ref- 
erence to the salvage, would have had upon the right of the appellant to 
subrogation under the terms of the policy. 

[5] There is one other question presented which may become im- 
portant in event the appellant should amend its cross-bill so as to elimi- 
nate the questions hereinbefore discussed, and that is that the appellant 
in no event will be entitled to participate in the money to be paid by the 
compress and storage company under the judgment here in question, un- 
less the $6,600 paid by it to the appellee and the amount of the judgment, 
less the expense necessarily incurred by the appellee in obtaining it, ex- 
ceeds the value of the cotton burned, in which event the appellee will 
have the right to participate in the fund to the extent of such excess. 
And since, in order for a complainant to recover, his right so to do must 
affirmatively appear from the bill of complaint, the appellant’s cross-bill 
should. but dees not, contain an allegation to the effect that the amount 
due by the compress and storage company on the judgment after deduct- 
ing therefrom the expense incurred by the appellee in obtaining it, when 
added to the $6,600 paid the appellee by the appellant, will be in excess 
of the value of the cotton burned. 


Affirmed and remanded. 
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BUCK v. STUYVESANT INS. CO. OF CITY OF NEW YORK. 
(No. 16844.) 


(St. Louis Court of Appeals. Missouri. Feb. 7, 1922.) 
237 Southwestern Reporter, 840. 


1. INSURANCE—BROKER IN GETTING INSURANCE ON AUTO- 
MOBILE HELD TO BE AGENT OF INSURED. 


Plaintiff purchased an automobile from the corporation employing 
him and requested the corporation’s secretary to obtain insurance for. him 
on the car, and the secretary requested A., who handled insurance busi- 
ness for the corporation, to get the insurance. A. placed the insurance 
with D., representing defendant company. The policy. when prepared. was 
sent to A.. and by A. transmitted to the secretary. A. collected the pré- 
mium from plaintiff and transmitted it. less his premium. to D. A. did 
not write policies for defendant and had no authority to prepare ot 
countersign, but the application was signed by A.’s agency. Held, that in 
procuring the insurance A. was the agent of the insured. 


(For other cases, see Insurance, Dec. Dig. § 96.) 


2. INSURANCE—INSURANCE BROKER IS GENERALLY AGENT 
OF INSURED. 


Although it must be determined from the facts in each particular 
case whether an insurance broker represents the insured or the insurer. 
or each for certain purposes, a broker is generally the agent of the: in- 
sured. 


(For other cases, see Insurance, Dec. Dig. § 96.) 


3. INSURANCE—INSURED HELD BOUND BY MISREPRESENT- 
ATION MADE BY BROKER ACTING AS HIS AGENT. 
Where a broker acted as the agent of the insured in obtaining a pol- 
icy, misrepresentations made by the broker in procuring the policy were 
made by him as agent of the insured, and are binding on the insured. 


(For other cases, see Insurance. Dec. Dig. § 379[7].) 


4. INSURANCE— MISREPRESENTATION THAT AUTOMOBILE 
WAS NOT MORTGAGED IN APPLICATION FOR INSUR- 
ANCE HELD TO AVOID POLICY AS A MATTER OF LAW. 


Athough it is usually a question for the jury as to whether or not 
misrepresentations materially affect the risk. where the representations 
were that an automobile was not mortgaged. when in fact it was mort- 
gaged for its full value, the representations were material to the risk and 
avoided the policy as a matter of law. 


(For other cases, see Insurance, Dec. Dig. § 283[3].) 


Appeal from St. Louis Circuit Court; J. Hugo Grimm, Judge. ,, 

Action by William Buck against the Stuyvesant Insurance Company 
of the City of New York. After recovery by plaintiff in a justice court, 
the case was appealed to the circuit court, and at the close of plaintiff’s 
evidence plaintiff was forced to take an involuntary nonsuit with leave 
to move to set it aside. From a judgment sustaining plaintiff’s motion to 
set aside the nonsuit, defendant appeals. Reversed and remanded, with 
directions. 


Wilbur C. Schwartz. of St. Louis, for appellant. 
Jno. B. Dempsey, of St. Louis. for respondent. 
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Nipper, C. This is an action to recover on a fire insurance policy. 
Plaintiff brought suit in a justice of the peace court to recover 
$250, being the amount of indemnity in the policy against loss or damage 
to his automobile resulting from fire. Plaintiff recovered in the justice 
court, and on appeal to the circuit court the cause was retried, and at the 
close of the plaintiff’s evidence plaintiff was forced to take an involuntary 
nonsuit with leave to move to set the same aside. The court sustained 
plaintiff's motion to set aside the nonsuit. The trial judge, at the time 
of sustaining said motion, handed down a memorandum opinion to the 
effect that his action taken therein was upon the authority of Lehmann v. 
Fire Ins. Co., 183 Mo. App. 696, 167 S. W. 1047, and Farber v. American 
Auto. Ins. Co., 191 Mo. App. 307, 177 S. W. 675, in holding that the in- 
surance broker represented the defendant and not the plaintiff as to the 
representations made in the application. Also, that in order to avoid the 
policy on the ground of misrepresentation, it must be shown that the in- 
surer would not have issued the policy if it had known the real state of 
facts. From this action of the trial court, defendant, in due time and 
ptoper manner, perfected its appeal to this court. Upon the trial of the 
case in the court below, the defendant tendered into court the premium 
on the policy, plus interest. 

{1] At the date of the issuance of the policy in question, plaintiff was 
in the employ of the Worrell Manufacturing Company, whose place of 
business was in the city of St. Louis, where plaintiff also lived, and where 
the offices of the defendant were located. Plaintiff had purchased an 
automobile of his employer, and had given it a chattel mortgage on the 
same for the full amount of the purchase price. The policy of fire insur- 
ance was obtained by plaintiff through an insurance broker, a Mr. At- 
wood, in the following manner: 

Plaintiff requested Mr. Hickerson, who was secretary and manager of 
the Worrell Manufacturing Company, to obtain insurance for him on 
his car. Plaintiff testified that Mr Hickerson acted for him in that trans- 
action, and plaintiff's counsel admitted such to be the fact. Hickerson, in 
negotiating to secure the policy, called the: Atwood Agency (it being 
the agency that handled all the insurance business of the Worrell Manu- 
facturing Company), and requested the party to whom he talked to get 
insurance on a secondhand Ford Automobile; but made no statement as 
to whether it was or was not mortgaged, although he knew that such 
car was mortgaged, and that the mortgage was held by his company. The 
Atwood Agency, upon receipt of the request for this insurance, placed the 
same with E. F. Decker, representing the defendant company. The policy 
-was prepared in the office of the defendant company, sent to the office of 
Atwood, and by Atwood transmitted to Hickerson. Atwood collected 
the premium from plaintiff, and transmitted it (less his premium) to Mr. 
Decker of defendant company. 

The evidence discloses that Atwood did not write policies for defend- 
ant, and had no authority to prepare or countersign such. Atwood placed 
the insurance with defendant company because the company he represented 
did not write that class of business. The application stated that there was 
no mortgage on the car, and that it was fully paid for. The application 
was signed, “Mercantile Insurance Company, Agent,” this being the At- 
wood Agency. This is a correct statement of all the material facts here 
as disclosed by the evidence of plaintiff and his witnesses. 

The questions presented by this record for our consideration are: 

First. Can it be said, as a matter of law, from this evidence that 
the insurance broker represented the insurer? 

Second. Was the representation in the application as to the property 
not being mortgaged such a misrepresentation as to avoid the policy? 

[2] As to the first proposition: - An insurance broker is generally the 
agent of the insured although it must be determined from the facts in 
each particular case, whether the broker represents the insured or the 
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insurer, or each for certain purposes. This general rule of law is recog- 
nized by the courts of this country generally, and in this state particularly 
in the following cases: Pringle v. A2tna Life Ins. Co, 123 Mo. App. 710, 
101 S. W. 130; Lehmann v. Fire Ins. Co., supra; Farber v. American 
Auto. Ins. Co., supra. 

In the Farber Case the broker solicited the insurance from plaintiff. 
Plaintiff was not acquainted with the broker who came to her and solicited 
this insurance, nor did she know that the party soliciting the insurance 
was a broker. On the back of the policy the broker’s name appeared as 
special agent. However, this indorsement on the policy was placed there 
after it left the office of defendant. In that case the broker was frequently 
in the office of defendant placing insurance. It was there held that on 
these facts, when taken in connection with the acts of ratification, the 
broker represented the insurer. There was nothing in that case to indi- 
cate that plaintiff ever thought of employing the broker to act as her 
agent. It was also shown in that case that there was a custom whereby 
the defendant would accept the representations of the broker. 


We think, under the stated facts of the case at bar, that the broker 
represented the insured in this transaction. Plaintiff authorized Hickerson 
to procure for him the insurance, and of course made him his agent and 
representative for such purpose. Atwood did not solicit the business, but 
Hickerson called him and told him, or his representative, that he wanted 
his agency to procure for him the insurance on the automobile. The bro- 
ker was doing only what he was requested to do by plaintiff's personal 
representative, and such representative fully understood that the broker 
was to procure the insurance, doubtless as he had been doing for him in 
other matters. There had been previous dealings between Hickerson and 
the broker, and the broker was employed by him to procure the insurance 
policy in question. And the mere fact that the insurer delivered the pol- 
icy to the broker, to be delivered to plaintiff, would raise no presumption 
that the insurer made the broker its agent for the purpose of filling out 
the application for insurance. Kings County Fire Ins. Co. v. Swigert, 11 
Ill. App. 590. 

[3] There is nothing in this record to indicate that there was any 
custom of exchanging business between the broker and the defendant. If 
the broker made misrepresentations to the defendant in order to procure 
this policy, he was acting as the agent of plaintiff at the time, and not as 
the agent of the insurer. Smith v. Insurance Co., 188 Mo. App. 297, 175 
S. W. 113; Stone v. Franklin Fire Ins. Co., 105 N. Y. 543, 12 N. E. 45; 
Coles v. Jefferson Ins. Co., 41 W. Va. 261, 23 S. E. 732; Travelers’ Fire 
Ins. Co. v. Globe Soap Co., 85 Ark. 169, 107 S. W. 386, 122 Am. St. Rep. 
22; Morris McGraw Woodenware Co. v. German Fire Ins. Co., 126 La. 
32, 52 South. 183, 38 L. R. A. (N. S.) 614, 20 Ann. Cas. 1229; Travelers’ 
Ins. Co. v. Thorne, 180 Fed. 82, 103 C. C. A. 436, 38 L. R. A. (N. S.) 
626. And the plaintiff is bound by the representations made in the ap- 
plication by the broker. Mahon v. Royal Union Mut. Life Ins. Co., 134 
Fed. 732, 67 C. C. A. 636; Sellers v. Commercial Fire Ins. Co, 105 Ala. 
282, 16 South. 798; Freedman v. Providence Washington Ins. Co., 182 Pa. 
64, 37 Atl. 909; Lycoming Fire Ins. Co. v. Rubin, 79 Ill. 402. 


[4] The next question for consideration is whether or not the repre- 
sentation in the application for insurance that the property was not mort-. 
gaged would avoid the policy, as a matter of law. It is usually a ques- 
tion for the jury as to whether or not misrepresentations materially af- 
fect the risk, depending largely on the kind and character of misrepre- 
sentations. Boggs & Leathe v. American Insurance Co., 30 Mo. 63; Te- 
beau v. Fire Ins. Co., 271 Mo. 626, 197 S. W. 130, 2 A. L. R. 1041. In 
such cases it should appear that the insurer would not have issued the 
policy, or would have charged a higher premium, if he had known the 
facts. Ritchey v. Ins. Co., 104 Mo. App. 146, 78 S. W: 341; Farber v. 
Ins. Co., supra. But where the representations were that the property 
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was not mortgaged, when in fact it was mortgaged for the full value, 
such misrepresentations, under the facts in evidence here, were material 
to the risk, as a matter of law, and voided the policy. Hollenbeck v. Ins. 
Co., 133 Mo. App. 57, 113 S. W. 217; Cagle v. Ins. Co., 78 Mo. App. 215; 
Baxter v. Ins. 0;, 65 Mo. App. 255; Smith v. Ins. Co, supra. 

Learned counsel for respondent, in his brief and’ argument, makes no 
point in any way as to the pleadings, or the relation which the applica- 
tion bears to the ‘policy; the policy not being set out in the bill of excep- 
tions. In our view of the case, the action of the learned trial judge was 
right in the first instance when he announced the intention to give a 
peremptory instruction to find for defendant. Therefore the Commis- 
sioner recommends that the judgment be reversed and the cause remanded, 
with directions to the trial court to set aside its order sustaining plain- 
tiff’s motion to set aside the nonsuit, and enter order overruling same. 


Per Curiam. The foregoing opinion of Nipper, C. is adopted as the 
opinion of the court. 

The judgment of the circuit court is accordingly reversed, and the 
cause remanded, with directions, in accordance with the recommendations 
of the Commissioner. 

Allen, P. J., and Becker and Daues, JJ., concur. 


WATERS v. NEBRASKA MUT. INS. CO. (No. 21852.) 
(Supreme Court of Nebraska. March 1, 1922.) 
187 Northwestern Reporter, 125. 


(Syllabus by the Court.) 
2. INSURANCE — DESCRIPTION IN POLICY AS TO LOCATION 
OF PROPERTY NOT A PROMISSORY WARRANTY THAT 
PROPERTY WILL REMAIN IN DESCRIBED LOCATION. 


Except as to personal property that has a distinct and definite abiding 
place, a description in an insurance policy as to the location of the prop- 
erty, although it may be a warranty in presenti, is not, in the absence of 
an express stipulation, a promissory warranty that the property will re- 
main in the location described. 


(For other cases, see Insurance, Dec. Dig. § 327.) 


4. INSURANCE--AGENT EMPOWERED TO RECEIVE APPLICA- 
TIONS BINDS COMPANY BY KNOWLEDGE ACQUIRED IN 
PREPARATION OF APPLICATION AND BY REPRESENTA- 
TIONS MADE TO INSURED. 

Insurer’s agent, empowered to receive and transmit applications and 
to receive payments of the premium, binds the company by knowledge ac- 
quired in and about the preparation of the application and by representa- 
tions made to the insured while so doing. 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 


5. INSURANCE — EVIDENCE HELD NOT TO PROVE FRAUDU- 
LENT REPRESENTATIONS AS TO LOCATION OF LIVE 
STOCK INSURED. 

Evidence of alleged fraud and misrepresentation examined, and held 
not to require such inference. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 
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Appeal from District Court, Reck County; Dickson, Judge. 


Action by Minnie A. Waters against the Nebraska Mutual Insurance 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 


J. A. Brown and G. E. Hager, both of Lincoln, for appellant. 


T. F. Nolan, of O’Neill, H. D. Curtiss, of Bassett, and M. F. Har- 
rington, of O’Neill, for appellee. 


Heard before Day, Dean, and Letton, JJ., and Dilwerth and E. P. 
Clements, District Judges. 


E. P. Cements, D. J. Plaintiff sues the defendant upon six causes 
of action, each based upon a separate policy of insurance, and alleges that 
the live stock described in all of said policies was totally destroyed by fire 
February 10, 1920, upon the Randolph Ranch, in sections 33 and 34, town- 
ship 28, range 20, Rock county, Nebraska. Plaintiff also alleges that the 
location of the property insured was erroneously entered in each of said 
policies of insurance, but that‘ the defendant, at the time that each: of said 
policies was written, knew where the property insured. was actually 
located and that the misdescription of location in the pelicies was solely 
the error of the defendant. 

The defendant admits the execution of the policies sued upon, but 
defends against liability for loss under them for the following reasons: 
First, the defendant contends that the policies sued upon in plaintiff's 
third, fourth, fifth and sixth causes of action, which will hereafter be ref- 
erred to as exhibits A, B, C, and D, were void and unenforceable at the 
time of the fire, because the property therein described had been removed 
from the place where it had been insured, without the knowledge and 
consent of the defendant, to the Randolph Ranch; second, the defendant 
contends that exhibit B was also void for another reason, viz., because 
said policy had been changed and mutilated by the plaintiff by the in- 
sertion therein of the words, “jennies and jacks”; third, the defendant con- 
tends that the policies sued upon in plaintiff’s first and second causes of 
action, which will be hereafter referred to as exhibits E and F, never 
went into effect, because they were obtained by false and fraudulent repre- 
sentations of plaintiff as to the location of the property when it was in- 
sured. 

The claims of the parties are set out in the pleadings by suitable 
averments of admission, allegation, and denial, but these pleadings are 
too long and involved to be quoted here. Upon these issues there was a 
trial to a jury. At the close of all the evidence both parties moved for 
a directed verdict. No formal ruling was made on the motions, but in 
effect the court overruled the defendant’s motion and sustained the plain- 
tiff's motion by instructing the jury that the defendant was liable for the 
plaintiff’s loss upon the policies sued on in plaintiff’s first, second, third, 
fifth and sixth causes of action, exhibits A, C, D, E, and F. The ques- 
tion of defendant’s liability upon plaintiff's fourth cause of action, éx- 
hibit B, and the amount of plaintiff’s loss upon all of the policies was sub- 
mitted to the jury. The jury returned a verdict finding generally for the 
plaintiff in the sum of $8,318.74. The jury also made, at the request of 
the defendant, some special findings as to the fourth cause of action. 
These special findings will be referred to later. Motion for a new trial 
was overruled, exceptions taken, and defendant comes here on appeal. 

[1] While the defendant alleges many errors, it really predicates its 
right to a reversal upon three grounds, which we will consider in the fol- 
lowing order: First, the court erred in instructing the jury that the de- 
fendant was liable upon exhibits A, B, C and D, because each and all ot 
said policies were void as a result of the removal of the insured property, 
without the consent of the defendant, to a new and more hazardous lo- 





508 Insurance Law Journal, Vol. 59. [ May, 1922 


cation. In the consideration of this case it must be first noted that, as to 
the questions of fact taken from the jury, it comes to us on the same 
basis as if tried to the court without the intervention of a jury. Dorsey 
v. Wellman, 85 Neb. 262, 122 N. W. 989. 

A careful examination of the evidence convinces us that the trial 
court was justified in concluding that the facts as to exhibits A, B, C and 
D were as follows: For about six years prior to the issuance of these 
policies the plaintiff had been writing insurance upon live stock in Rock 
county with the defendant company. During this time many insurance 
policies had been written for her by the defendant and she had suffered 
some losses under the policies. During all of this time the business of 
soliciting this insurance, preparing the applications, collecting the first 
premiums, adjusting and paying for losses, was done by the defendant’s 
agent, Charlie Lanning, who resided at Long Pine, in Brown county. Mr. 
Lanning’s practice and custom in securing this insurance was, upon re- 
ceiving a request from Mrs. Waters for insurance, to go to the place 
where the stock was situated, look it over, agree upon the amount of in- 
surance, and then return to his office in Long Pine and prepare an ap- 
plication and forward same to the company in Lincoln. Sometimes the 
application was signed by Mrs. Waters, but usually it was signed by Mr. 
Lanning or by some one in the office at Lincoln. The preparation of the 
application, including the description of the location of the property, seems 
to have been left entirely to Mr. Lanning or to the company. Up until 
about three years before the issuance of these policies Mrs, Waters re- 
sided upon a ranch owned by her in Rock county. At that time this ranch 
was sold, and ever since Mrs. Waters has resided in rented property in 
the village of Bassett, Nebraska. Since the sale of the ranch, live stock 
insured by the defendant for Mrs. Waters has beeen located upon various 
rented places in said county. Mr. Lanning and the company in preparing 
applications do not seem to have exercised very much care in describing 
the location of the live stock, and numerous errors in this respect have 
occurred, which were perpetuated by the practice of making up new ap- 
plications from old ones in the office without reference to the then lo- 
cation of the property. Before exhibits A, B, C and D were written Mr. 
Lanning examined the live stock; he found it located in various pastures 
in Rock county; he was told that the intention was to keep the stock in 
these pastures until about October 1, and to then remove the same to 
some place for wintering. He agreed that this might be done, and told 
the plaintiff that he would help her find a suitable place to winter the 
stock. This he afterwards did by assisting her to rent the Randolph 
Ranch, where the stock was taken about October 15. Mr. Lanning knew 
of the removal of the stock and saw it at the Randolph Ranch before it 
was destroyed. In making up the applications for these policies no at- 
tempt seems to have been made to correctly describe the location of the 
property. It is apparent that the descriptions in old policies were fol- 
lowed, as in no instance is the location correctly given. Defendant con- 
cedes that the insurance attached at the actual location of the property 
when the insurance was written, but contends that the removal of the 
stock to the Randolph Ranch invalidated the policies. The defendant’s 
contention that the fire hazard to the property was increased by its re- 
moval cannot be entertained. There is no evidence as to the difference 
in the hazard of the place where the insurance attached to this property 
and the place to which it was removed. The only evidence in the record 
as to-a difference in fire hazard is as to the home place of Mrs. Waters, 
meaning the place sold three years before this insurance was written, and 
the Randolph Ranch, and as to this we are given no facts upon which 
to make a comparison of hazards. The bald statement of Mr. Mills that 
the hazard at the Randolph Ranch was greater is only a conclusion, and 
his testimony that the Randolph Ranch was vacant and abandoned is not 
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sustained by the evidence at least as to its condition after this property 
was taken there. 

[2] The general rule as to the change of location of insured property 
is stated in 19 Cyc. 740, as follows: 


“A description as to the location of property although it may be a 
warranty in presenti, is not, in the absence of an express stipulation, a 
promissory warranty that the property will remain in the location de- 
scribed.” 

It has been held, and is no doubt settled law, that the provisions 
found in the New York standard policy, “while located as described 
herein and not elsewhere,” constitues an express stipulation and promis- 
sory warranty that the property will remain in the location described. 19 
Cyc. 741. It is plainly to be seen that in this clause there is coupled with 
the situs of the property a distinct provision that the insurance shall con- 
tinue only while the property is so situated. The defendant has cited a 
number of cases holding that a change in location of the insured property 
without the consent of the insurer invalidates the insurance. It will be 
noted, however that in every case cited the policy sued upon contains the 
clause of the New York standard policy, “while located as described 
herein,” and so forth. Turning now to the policies in question, we find 
that they do not contain the New York standard policy clause, but pro- 
vide for insurance “to the following described property located and con- 
tained as described herein and not elsewhere.” It will also be seen that 
the policies contain no provision that the insurance shall be forfeited by 
the removal of the property. It is evident there must be some reason for 
this. The explanation that occurs to us is that the company realized that 
it would be difficult to secure insurance upon live stock if the policy 
plainly restricted the insurance to the time while the stock should be ac- 
tually located on the premises where they were when the application was 
taken. If it is claimed that the policies are ambiguous, it must be re- 
membered that an insurance policy will be strictly construed against the 
insurer, who prepared it, and liberally in favor of the insured. 19 Cyc. 
656; Kinney v. Farmers Mutual Fire & Ins. Society, 159 Iowa, 490, 141 
N. W. 706, Ann. Cas. 1915A, 609, and Noyes v. Northwestern Nat. Ins. 
Co., 64 Wis. 415, 25 N. W. 419, 54 Am. Rep. 631, cases very much in 
point, hold: 

“Except as to personal property, which has a certain distinct and 
definite abiding place, a statement in the policy as to its location is not a 
warranty that it will be continued in its then location during the life of 
the policy.” 

We think, taking into consideration the circumstances under which 
this insurance was written and the form of the policy, the removal of 
the live stock to the Randolph Ranch did not forfeit the insurance, 

[3] Second, the defendant contends that the court erred in instructing, 
in substance, that if the jury find that the words “jennies and jacks” were 
inserted in the policy sued upon in the plaintiff’s fourth cause of action 
by some third person, without the knowledge or consent of the plaintiff, 
she could recover on the policy for the property originally described, but 
could not recover for the jennies and jacks. The defendant says there 
was no evidence upon which to base this instruction. The defendant re- 
quésted the jury to make a special finding on this matter, and the jury 
found that the words were inserted in the policy by some third person 
without the knowledge or consent of the plaintiff. Having requested that 
this issue be submitted to the jury, the defendant will not now be heard 
to say that there was no evidence upon which to base an instruction 
framed to meet the contingency created by this request. Farmers’ Bank 
v. Garrow, 63 Neb. 64, 88 N. W. 131; Missouri P. R. Co. v. Hemming- 
way, 63 Neb. 610, 88 N. W. 673. 

[4, 5] Third, the defendant bases its claim that the policies sued upon 
in its first and second causes of action, exhibits-E and F, were obtained 
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by false and fraudulent representations, upon a telephone talk had with 
the plaintiff’s husband and agent from Long Pine just prior to the time 
the policies were written. The material part of this conversation was an 
alleged statement of Mr. Waters in answer to a question of Mr. Mills, 
the defendant’s secretary, as to where the live stock upon which this 
insurance was to be written was located, “Be just like the other policies, 
at the home place.” The defendant says that Mr. Mills understood this 
as a representation that the property was situated upon the home place 
of Mrs. Waters, meaning the ranch which had been sold some three years 
before this, that the representation was material, was false, and therefore 
avoided the insurance. We think this statement must be considered with 
reference to the circumstances surrounding its making. It should be re- 
membered that after the sale of the home place Mrs. Waters wrote a 
number of policies of insurance with the defendant; that the defendant’s 
agent, Mr. Lanning who solicited this insurance knew that this “home 
place” had been sold and that the property was situated elsewhere; that 
Mr. Lanning solicited the insurance written in exhibits E and F and knew 
the property was located upon the Randolph Ranch. At the time that Mr. 
Mills was closing up the deal for the insurance that had been commenced 
by Mr. Lanning, we think Mr. Waters was justified in assuming that the 
information as to the location of the property possessed by Mr. Lanning 
had been communicated to the company, and that when Mr. Waters made 
the statement, “Be just like the other policies,, at the home place,” he 
meant to imply that the stock to be included in the new policies was at 
the Randolph Ranch, where the stock covered by the other policies were 
being wintered and where Mr. Waters was making his home to. care for 
the stock. We do not find sufficient evidence to justify an inference of 
fraud or misrepresentation. 

It follows, therefore, that the trial court was right in instructing that 
the defendant was liable upon exhibits E and F. 

As it appears that hone of the pclicies were forfeited, it will not be 
necessary to consider the question of waiver or estoppel. 

The question of the amount of plaintiff's recovery was submitted to 
the jury by proper instructions. Defendant contends that the recovery 
is too large, but we think it is justified by the evidence. 

The judgment is 

Affirmed. 


SECURITY INS. CO. OF NEW HAVEN, CONN., v. CAMERON et 
AL. (No. 10465.) : 
(Supreme Court of Oklahoma. March 7, 1922.) 
205 Pacific Reporter, 151. - 


(Syllabus by the Court.) 
1. INSURANCE — COMPANY CHARGEABLE WITH NEGLIG- 
ENCE OF AGENT IN FAILING FOR UNREASONABLE TIME 
TO FORWARD APPLICATION. 


Agents representing insurance companies, in soliciting insurance can 
bind the company with regard to matters within the limited and restricted 
scope of their authority; that is to say, matter pertaining to the taking 
and preparation of applications for insurance for submission to the com- 
pany; and an insurance company is chargeable with the negligence of such 
agent in failing for an unreasonable length of time to forward an appli- 
cation of insurance for acceptance or rejection to the company. 


(For other cases, see Insurance, Dec. Dig. § 130[4].) 
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2. INSURANCE—INSURER REQUIRED TO PASS ON APPLICA- 
TIONS WITHIN REASONABLE TIME. 


Insurance companies are held, in law, to a broader legal responsibility 
than are parties to purely private contracts or transactions. This is based 
upon the fact that those companies act under franchise from the state, 
and the policy of the state in granting such franchises proceeds upon the 
theory that it is in the interest of the public to the end that indemnity 
upon specific contingencies should be provided those who are eligible and 
desire it, and for their protection the state regulates, inspects, and su- 
pervises their business. An insurance company, having solicited and ob- 
tained applications for insurance, and having received payment of the 
fees or premiums exacted, they are bound either to furnish the indemnity 
the state has authorized them to furnish or decline so to do within such 
reasonable time as will enable them to act intelligently and advisedly 
thereon or suffer the consequences flowing from their neglect so to do. 


(For other cases, see Insurance, Dec. Dig. § 130[4].) 


3. INSURANCE — INSURER CANNOT LIMIT-RESPONSIBILITY 

FOR ACTS OF AGENTS BY CONTRACT PROVISIONS. 

A soliciting agent of an insurance company, in all matters pertaining 
to the taking of applications for insurance, is the agent of the company, 
and not of the insured, and the acts, wrongs, and neglect of the agent 
are the acts, wrongs, and neglect of the company, and the insurance com- 
pany cannot limit their responsibility for the acts of said agents and 
avoid the relation of principal by placing provisions in applications and 
contracts of insurance limiting their liability, responsibility, or disavowing 
said acts and this is so since all such provisions are declared void by stat- 
ute. See section 3462, R. L. 1910. 


(For other cases, see Insurance, Dec. Dig. § 90.) 


4. INSURANCE—INSURER LIABLE FOR DAMAGES FROM UN- 
REASONABLE DELAY OF AGENT IN FORWARDING AP- 
PLICATION; UNREASONABLENESS OF SUCH DELAY 
HELD FOR JURY. 

An insurance company may be held liable in damages to an applicant 
for insurance where there has been unreasonable delay in perfecting and 
forwarding an application to the company for acceptance or rejection, 
by the scliciting agent of the company or other agent whoa has authority 
to supervise the solicitation and preparation of applications, and the ques- 
tion of the unreasonbleness of the delay is one for the trier of the facts 
in each particular case under proper instruction of the court. 


(For other cases, see Insurance, Dec. Dig. § 130[4].) 


5. INSURANCE —INSURER LIABLE FOR DAMAGE TO APPLI- 
CANTS CAUSED BY AGENT’S FAILURE TO FORWARD AP- 
PLICATION AND PREMIUM NOTE WITHIN REASONBLE 
TIME. 


Under the facts in this case, where a soliciting agent procured an ap- 
plication for insurance from the applicants with a note covering the pre- 
mium, the agent being duly authorized thereunto by the company, but 
failed to get the proper due date fixed in the note, and failed to put in 
the note the amount required by the company for deferred payment of 
the premium and immediately after delivery of said note and application 
the general agent discovered the mistakes in drawing the note, and the 
soliciting agent notified the applicants, and the applicants instructed the 
soliciting agent to make the required alterations in the note, and the 
agents of the company retained said note and application without making 
further demands upon the applicants, and failed to make the alterations 
in said note and application as directed, and failed to forward the same 
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to the company at the place designated, and a loss is sustained by the ap- 
plicants of their property sought to be insured, and there being no con- 
tention that there was not a reasonable time to have gotten the applica- 
tion to the company before the loss was sustained, nor reasonable time 
in which to inspect said risk, nor that said risk was one that the company 
would not insure, and while this state of facts is not sufficient to consti- 
tute in a technical sense an express or implied contract of insurance, yet 
they are sufficient to constitute a breach of legal duty and actionable neg- 
lect for which the company is liable to the applicant for whatever damage 
he reasonably suffered as the proximate result thereof, and the action of 
the trial court awarding damages upon such a state of facts will not be 
disturbed upon appeal. 


(For other cases, see Insurance, Dec. Dig. § 130[4].) 


Appeal from District Court, Grant County; W. M. Bowles, Judge. 

Action by O. F. Cameron and another against the Secruity Insurance 
Company of New Haven, Conn., a corporation. Judgment for palintiffs, 
and defendant appeals. Affirmed. 

H. O. Glasser and W. J. Otjen, both of Enid, for plaintiff in error. 

Simons & McKnight, of Enid, for defendants in error. 


PHILADELPHIA UNDERWRITERS’ AGENCY OF FIRE INS. 
ASS’N OF PHILADELPHIA er at. v. DRIGGERS er at, (No. 2996.) 


(Supreme Court of Texas. March 8, 1922.) 
238 Southwestern Reporter, 633. 


1. INSURANCE — ANTITECHNICALITY LAW APPLICABLE 
ONLY TO WARRANTIES, BREACH OF WHICH MIGHT CON- 
TRIBUTE TO LOSS; RECORD WARRANTY CLAUSE NOT 
INVALIDATED BY ANTITECHNICALITY LAW. 


Acts 33d Leg. (1913) ¢. 105, § 1 (Vernon’s Sayles’ Ann. Civ. St. 
1914, art. 4874a), providing that no breach of warranty shall be a defense 
to recovery under an insurance policy, unless it contributed to bring about 
the destruction of the property, has reference only to warranties, the 
breach of which might contribute to or bring about a loss, and it does 
not invalidate a clause in the policy requiring insured to keep an inven- 
tory and set of books showing the quantity of stock on hand. 


(For other cases, see Insurance, Dec. Dig. § 308, 335[3].) 


2. INSURANCE—REQUIREMENT INSURED SUBMIT TO EX- 
— IS NOT AFFECTED BY ANTITECHNICALITY 
LAW. 

Acts 33d Leg. (1913) c. 105, § 1 (Vernon’s Sayles’ Ann. Civ. St. 
1914, art. 4874a), providing that no breach of warranty shall be a defense 
to recovery on an insurance policy, unless it contributed to the loss, does 
not invalidate a clause in the policy preventing recovery by insured, un- 
less he submit to an examination on behalf of the company. 


(For other cases, see Insurance, Dec. Dig. § 548.) 
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3. INSURANCE—REFUSAL OF INSURED TO SUBMIT TO EX- 
AMINATION MERELY SUSPENDS RIGHT TO RECOVER, 
AND IS PLEADABLE IN ABATEMENT NOT IN BAR; 
PLEA OF ABATEMENT, IF SUSTAINED, RESULTS ONLY 
IN DISMISSAL. 


The failure or refusal of insured to submit to examination after loss 
does not bar recovery, but merely suspends the right to recover until the 
examination is complied with; so that such failure or refusal is to be 
pleaded in abatement, and not in bar, and the plea, if sustained, results 
only in dismissal of the suit, as being prematurely brought. 


(For other cases, see Insurance, Dec. Dig. § 615.) 


Certified Question from Court of Civil Appeals of Second Supreme 
Judicial District. 

Action by W. F. Driggers and others against the Philadelphia Under- 
writers’ Agency of the Fire Insurance Association of Philadelphia and 
another. Judgment for the plaintiffs, and defendants appealed to the 
Court of Civil Appeals, which certified to the Supreme Court questions 
as to the validity of clauses in the policies relied on by the defendants. 
Clauses held valid. 


Crane & Crane, of Dallas, for appellants. 
Smoot & Smoot, of Wichita Falls, for appellees. 


COMMERCIAL UNION ASSUR. CO., Ltp., v. PRESTON. (No. 8612.) 


(Court of Civil Appeals of Texas. Dallas. Feb. 4, 1922. Rehearing Denied 
March 11, 1922.) 


238 Southwestern Reporter, 326. 


1. INSURANCE—CLAUSE INSERTED SUBJECT TO APPROVAL 
OF COMMISSION IS NOT EFFECTIVE BEFORE SUCH AP- 
PROVAL. 


Under a statute permitting a clause not previously authorized by the 
insurance commission to be inserted in a policy subject to the approval 
of the commission, a clause so inserted does not affect the rights of the 
parties until it has been so approved. 


(For other cases, see Insurance, Dec. Dig. § 133[1].) 


2. INSURANCE—UNIFORM POLICY STATUTE IS INTENDED 
TO GOVERN IN EVERY RESPECT FIRE INSURANCE CON- 
TRACT. 


Rev. St. 1911, art. 4891, as amended by Acts 3lst Leg. (1910) 4th 
Called Sess. c. 8, § 16, and by Acts 33d Leg. (1913) c. 106, § 17 (Ver- 
non’s Sayles’ Ann. Civ. St. 1914, art. 4891), requiring the insurance com- 
mission to establish a standard form of fire policy and of clauses and pro- 
visions to be attached thereto, and requiring the commission also to ap- 
prove all provisions and clauses thereafter attached to policies which have 
not been previously approved, was intended to provide in every respect 
for the contractual relationship that could be entered into between fire 
insurance companies and policy holders, and does not authorize the in- 
sertion therein of clauses not covered by the standard policy and clauses 
and not approved by the commission. 


(For other cases, see Insurance, Dec. Dig. § 133[1].) 
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3. INSURANCE—REQUIREMENT OF IDENTICAL PROVISIONS 
IS ONLY EFFECTIVE PREVENTIVE OF DISCRIMINATION. 
The purpose of the insurance laws to prevent discrimination between 

property owners by fire insurance companies can only be effectually ac- 

complished by prescribing identical conditions for all policies covering 
risks of the same class. 


(For other cases, see Insurance, Dec. Dig. § 133[1].) 


4. INSURANCE—UNAUTHORIZED EXEMPTION OF LIABILITY 
FOR FIRES ORIGINATING IN MOVING PICTURE MACHINE 
IS VOID. 


A clause, inserted in a policy covering property in a moving picture 
theater, relieving the insurer of liability for damage to the machines and 
attachments from fire originating within the machines which had not been 
approved by the insurance commission, is void, and policy will be con- 
strued as though that clause had never been attached thereto, especially 
where insured paid the highest rate because the risk was extrahazardous. 


(For other cases, see Insurance, Dec. Dig. § 133[1].) 


5. INSURANCE — FALSE PROOF OF LOSS NO DEFENSE, UN- 
LESS INSURER WAS PREJUDICED T:HEREBY. 


Under Vernon's Sayles’ Ann. Civ. St. 1914, art. 4949, prohibiting 
clauses in policies making misrepresentations in proofs of loss a defense 
unless the insurance company was thereby misled or caused to waive some 
valid defense to the policy, the omission from the proof of loss of items 
of damage to certain property for the reason that one item was over- 
looked in making up the proof of loss, and that the damage covered by 
the other item had not been discovered when the proof was made, does 
not prevent recovery for those two items, where the company resisted 
payment of larger items contained in the proof of loss, so that a suit on 
the policy would have been necessary in any event, and the company did 
not show that it was in any way misled by the omission of the items in 
controversy. 

(For other cases, see Insurance, Dec. Dig. § 552.) 


6. INSURANCE — THREE-FOURTHS VALUE CLAUSE IS IL- 

LEGAL. 

The provision in a fire insurance policy that the insurer shall be lia- 
ble only for three-fourths of the market value of the property insured 
at the time of the fire violates Vernon’s Sayles’ Ann. Civ. St. 1914, art. 
4893, prohibiting a policy making the insured liable as coinsurer with the 
company, and is void. 

(For other cases, see Insurance, Dec. Dig. § 495[1].) 


Error from District Court, Freestone County; A. M. Backman, Judge. 


Action by T. J. Preston against the Commercial Union Assurance 
Company, Limited. Judgment for plaintiff, and defendant brings error. 
Affirmed. 


Locke & Locke and Paul Carrington, all of Dallas, for plaintiff in er- 
ror. 


Williford & Geppert, of Teague, for defendant in error. 
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GINNERS’ MUT. UNDERWRITERS ASS’N v. FISHER. 
(No. 282-3526.) 


(Commission of Appeals of Texas, Section A. March 15, 1922.) 
238 Southwestern Reporter, 207. 


INSURANCE — LETTER TO INSURED ACCOMPANYING POL- 
ICY HELD NOT TO WAIVE PROVISION OF POLICY MAK- 
ING PREPAYMENT OF PREMIUM A PREREQUISITE TO 
TAKING EFFECT OF POLICY.: 


Provision of fire policy requiring prepayment of premium as a prere- 
quisite to the taking effect of the policy was not waived by letter accom- 
panying policy demanding a remittance of amount of premium in the 
event of acceptance of policy without mentioning time in which remit- 
tance was to be made. 


(For other cases, see Insurance, Dec. Dig. § 141[2].) 


Error to Court of Civil Appeals of Seventh Supreme Judicial District. 


Action by R. C. Fisher against the Ginners’ Mutual Underwriters As- 
sociation. Judgment for plaintiff affirmed by the Court of Civil Appeals 
(222 S. W. 285), and defendant brings error. Judgments of district court 


and of Court of Civil Appeals reversed, and judgment rendered for de- 
fendant. 


Locke & Locke, of Dallas, for plaintiff in error. 


E. W. Merritt, of McKinney, and White, Cartledge & Wilcox, of 
Austin, for defendant in error. 


Spencer, P. J. Defendant in error, R. C. Fisher, instituted this suit 
and recovered judgment against plaintiff in error, Ginners’ Mutual Under- 
writers Association, upon a fire insurance policy issued by the latter and 
delivered to defendant in error under circumstances as will be hereinafter 
set forth. 

The record reveals that the Tipps Company, a corporation, and the 
Gullet Company, a corporation, each held a mortgage upon the property 
or certain parts of it at the time the application was made by Fisher for 
insurance. The policy contained a provision that any loss or damage 
ascertained and proven to be due the assured under the policy should be 
payable to these companies, as their interest might appear. They refused 
to join as plaintiffs to the suit and were made parties by Fisher in or- 
der to have their interests adjudicated. 

. The Gullet Company was discharged upon a disclaimer filed by it. 
Judgment was rendered against plaintiff in error in favor of Walter Tipps 
Company for the amount found to be due the latter by Fisher. 

The facts, briefly, are: Ellison, an agent of plaintiff in error, solicited 
an application of insurance upon Fisher’s ginning plant. Fisher desired 
insurance and signed an application giving a brief description of the 
property and containing a statement showing the incumbrances and in- 
debtedness against the property. This application was forwarded to 
the company’s headquarters for attention. The application contains no 
reference to the rate to be applied, nor as to how the amount was to be 
distributed among the various items of property constituting the ginning 
plant, nor does it contain a provision for the benefit of the mortgagees. 


The company sent Fisher a policy accompanied by the following let- 
ters 
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“August 28, 1916. 
“R. C. Fisher, Frisco, Texas—Dear Sir: We have your application 
and in reply we are handing you herewith policy No. 41,649 for $5,000.00 
for the year ending August 24, 1917, and bill for the premium, $150.00 
which amount you will please remit to us if the policy is satisfactory; it 
it is’ not satisfactory, kindly return it promptly and oblige, 
“Yours truly, 


“[Signed] Dabney White, Secretary.” 


On the front page of the policy is shown the amount of insurance, 
the rate and amount of premium; also the distribution of insurance among 
the various items constituting the ginning plant and a clause protecting 
the interest of the mortgagees. 

A copy of the constitution and by-laws, which was attached to the 
application, and also the policy, contained this provision: 

“Art. 12. It is mutually understood and agreed that the payment of 
loss to any member is contingent upon said member having paid his deposit 
as required.” 

The policy contained this clause: 

“This policy does not become effective or binding on either party 
until the premium is paid.” 

The court based its judgment upon the special findings of the jury: 
That Fisher accepted the policy at the time it was received; that he in- 
tended to keep it and pay the premium thereon; and that plaintiff in er- 
ror waived the provision of the policy to the effect that it should not be- 
come a binding contract until the first premium. was paid. 


The judgment was affirmed upon appeal. 222 S. W. 285. 


Let it be conceded for the purpose of disposing of the case, but with- 
out deciding the question, that White, as secretary of the company had 
the power to extend credit, notwithstanding the terms of the by-laws in- 
corporated in and forming a part of the policy. Defendant in error 
pleaded that the plaintiff in error had a custom of extending credit to its 
various members. There is no evidence in the record, however, support- 
ing this allegation, nor is there any evidence warranting a finding that any 
act done by the company’s officers, or agents, and relied upon by defend- 
ant in error, would operate as an estoppel against it in the matter of in- 
sisting upon the provision of the contract requiring the prepayment of 
the premium as a prerequisite of the taking effect of the policy. Defend- 
ant in error testified that he was not familiar with the manner in which 
the business of the company was conducted, and that he did not read the 
letter written by White. The only act of the company relied upon by 
defendant in error as constituting a waiver was this letter written by 
White as secretary of the company. Defendant in error’s right of action 
depends, therefore, upon the construction given this letter. 


The policy inclosed with the letter was a proposition to insure re- 
quiring an acceptance by the defendant in error. As the letter accom- 
panied the policy, it must be construed in connection with it. If in terms 
the letter conflicts with the policy, the former will govern in determining 
the rights of the parties. The letter does not expressly or by fair impli- 
cation state that any credit is extended. Upon the question of when the 
premium is to be paid it is absolutely silent. It simply demands a re- 
mittance in the event of an acceptance of the policy without mentioning 
any time in which to make it. The policy does, however, deal with the 
question as to the time of the payment of the. premium, and therefore it 
should be looked to in determining the issue. The by-laws of the company 
incorporated in and forming a part of the policy clearly and positively 
require the prepayment of the premium as a prerequisite to the taking 
effect of the policy. There is nothing in the letter which in unequivocal 
language or by inference sets at naught this substantial provision of the 
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contract or in any manner conflicts therewith. The site simply speaks 
where the letter is silent. 


Fisher could not become a member of the company without comply- 
ing with the requirement as to the prepayment of the policy, unless such 
provision was waived, of which there is no evidence. 

We recommend, therefore, that the judgment of the district court and 
of the Court of Civil Appeals be reversed, and the judgment here rendered 
for plaintiff in error. 


Cureton, C. J. The judgment recommended in the report of the 


Commission of Appeals is adopted, and will be entered as the judgment 
of the Supreme Court. 


34———-Vol. LIX, 
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MARINE. 


GREEN et aL. v. GLOBE & RUTGERS FIRE INS. CO. 


(New York Supreme Court, Appellate Division, Second Department. 
March 3, 1922.) 


192 New York Supplement, 770. 


1. INSURANCE—BURDEN IS ON INSURED TO PROVE MARINE 
LOSS WAS DUE TO RISK INSURED AGAINST. 


In an action on a policy of marine insurance, the burden is on plain- 
tiff to prove that the loss occurred as the result of a peril insured against. 


(For other cases, see Insurance, Dec. Dig. § 646[1].) 


2. INSURANCE — LEAK SHORTLY AFTER SAILING RAISES 
PRESUMPTION VESSEL WAS UNSEAWORTHY. 


When a vessel springs a leak shortly after sailing and without en- 
countering any peril of the sea, there is a presumption that she was un- 
seaworthy at the commencement of the voyage. 


(For other cases, see Insurance, Dec. Dig. § 646[6].) 


3. INSURANCE—EVIDENCE HELD TO SUSTAIN FINDING LOSS 
WAS CAUSED BY PERIL INSURED AGAINST. 


In an action on a policy of marine insurance, evidence that the vessel 
was seaworthy when she started, and that the leaks which thereafter 
caused’ her loss resulted from continued navigation against heavy wind 
and sea, was sufficient to overcome the presumption against seaworthiness 
raised by leaks shortly after sailing, and to sustain a verdict for plain- 
tiff. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 


Appeal from Supreme Court, Richmond County. 


Action by Louis H. Green and another against the Globe & Rutgers 
Fire Insurance Company to recover on a policy of marine insurance. 
Judgment for plaintiff on the verdict of a jury for $2,500 and accrued 
interest, and defendant appeals. Affirmed. * 


Argued before Blackmar, P. J., and Kelly, Jaycox, Manning, and 
Kelby, JJ. e 


Arthur W. Clement, of New York City (D. Roger Englar and Dix 
W. Noel, both of New York City, on the brief), for appellant. 


Harold R. Medina, of New York City, for respondents. 


Per Curiam. [1, 2] The appellant correctly states the law that the 
burden of proofs is upon the plaintiff to prove that the loss occurred as 
the result of a peril insured against, and that when, shortly efter sailing, 
a vessel springs a leak without encountering any peril of the sea, there 
is a presumption that she was unseaworthy at the commencement ‘of the 
voyage. 

[3] But in the case at bar there was evidence, believed by the jury, 
that the vessel was seaworthy when she started on the voyage, and that 
the leaks which thereafter caused her total loss were caused by the con- 
tinued navigation against a heavy wind and sea. The case was sum- 
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med up by counsel for the respective parties, and submitted to the jury 
in a charge to which neither side took exception, nor did the defendant 
appellant request any additional instructions. There was ample evidence 
to sustain the verdict that the loss was occasioned by a peril insured 
against. 

[4] The learned trial justice sustained objections to questions pro- 
pounded to expert witnesses called by defendant, in one case as to the 
effect of a temporary grounding of the vessel while coaling in a slip, 
caused by the ebb tide, and in the other case as to the necessity for 
docking and inspection after such grounding. In neither case was there 
any attempt to state the assumed facts to the witness so as to justify 
expression of opinion. And as matter of fact the opinion of the witness 
was apparent to the jury from other evidence given by him. 


[5] While we think the trial justice should have permitted the en- 
gineer of the vessel, called as a witness by defendant, to testify to reports 
made by him to the master during the voyage, still we conclude that the 
exclusion of the evidence does not present reversible error. The fact 
that the reports were made was before the jury in the evidence of the 
master and the engineer; the exact time at which they were made was’ 
not of very great importance, especially as defendant’s risk under the 
policy covered “default and/or error in judgment of master, mariners 
engineers, pilots or crew.” ‘ 


Judgment affirmed, with costs. 
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ACCIDENT AND HEALTH. 


WATKINS v. RELIANCE LIFE INS. CO. (No. 146.) 
(Supreme Court of Arkansas. Feb. 13, 1922. Rehearing Denied March 
13, 1922.) 


238 Southwestern Reporter, 10. 


1. INSURANCE—FORM OF QUESTION HELD IMPROPER AND 
PREJUDICIAL. 


In action on accident policy, defended on ground insured shot himself 
intentionally, where insurer’s witness had testified that after insured’s 
death plaintiff beneficiary “came in to make out a death claim, and I 
talked to her about it,” question by insurer’s attorney, “Was there any 
question at that time about any accidental discharge of the pistol?” and 
the answer, “No,” were irrelevant, improper, and prejudicial; the form 
of question and answer being calculated to make the jury believe that, if 
the beneficiary raised no question and did not contend at the time of mak- 
ing proofs of death that insured died by accidental means, she ought not 
to be heard at the trial to make such contention. 


(For other cases, see Insurance, Dec. Dig. § 662[1].) 


2, INSURANCE — BENEFICIARY OF INSURANCE POLICY 
MAKES PRIMA FACIE CASE BY PROOF OF DEATH, AS 
PRESUMPTION IS AGAINST SUICIDE. 


The beneficiary of an accident policy is under no duty, when making 
proof of death, to raise the issue as to whether the death was accidental 
or by suicide, but establishes a prima facie case by proof of the death 
as a result of violent and external means, and the burden rests upon the 
insurance company to overcome the presumption that the death was ac- 
cidental and not by suicide. 


(For other cases, see Insurance, Dec. Dig. § 646[7].) 


Appeal from Circuit Court, Jefferson County; W. B. Sorrells, Judge. 

Action by Sarah A. Watkins against the Reliance Life Insurance 
Company. rom a judgment for plaintiff for less than the amount 
claimed, plaintiff appeals. Reversed and remanded. 
it. 

Danaher & Danaher, of Pine Bluff, for appellant. 

Coleman & Gnatt, of Pine Bluff, for appellee. 


Woop, J. The appellant, as beneficiary, brought this action against the 
appellee to recover on three policies of life insurance; two for $1,000 
each, issued February 18, 1916, and one for $1,000, issued January 22, 
1920. To one of the policies issued February 18, 1916, there was attached 
an additional accident policy for $1,000. This policy stipulated that it 
Carl F. Watkins should die from the results of bodily injury, effected 
solely through external, violent, and accidental means, the defendant 
would ‘pay to the beneficiary, Sarah A. Watkins, the additional sum of 
$1,000. The appellant alleged that the insured, Carl F. Watkins, died on 
November 17, 1920, and that the injury from which he died was caused 
by a pistol shot through the head; that the pistol was accidentally dis- 
charged in a manner unknown to the appellant. The appellant prayed 
for judgment in the sum of $4,000. The answer admitted that the appel- 
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lee was indebted to the appellant in the sum of $2,000, but denied that it 
was indebted to the appellee under the policy issued January 22, 1920, 
because said policy contained the following provision: 

“Self-destruction during the first policy year, whether the insured 
be sane or insane, is a risk not assumed by the company, but in such case 
the company will return in full all premiums actually received.” 

The appellee further alleged that Carl F. Watkins destroyed himself 
on November 17, 1920, during the first policy year, and that under the 
above provision the appellant was not entitled to recover on this policy 
anything except the returned premiums, which the appellee tendered, 
amounting to $31.50. The appellee further alleged that the policy of 
February 18, 1916, contained the following provision: 

“This policy does not extend to any accidental bodily injury caused or 
contributed to directly or indirectly by sickness or disease, nor cover dis- 
appearance nor war risk nor loss due to hernia, however caused, nor loss 
resulting from any means or action, which, if used or done by the insured 
while in the possession of all mental faculties, would be deemed inten- 
tional or self-inflicted, nor loss suffered while, or resulting from, riding 
or being in or on an aerial device or conveyance.” 

The appellee pleaded the above provision in bar of appellant’s right 
to recover on the policy containing such provision. The trial resulted in 
a verdict and judgment in favor of the appellant against the appellee in 
the sum of $2,031.50. The result was to allow the appellant to recover 
only the sum which the appellee admitted was due on the policies, and to 
deny her the right to recover the additional sum of $2,000, which she al- 
leged to be due on the policies. 

[1] One of the grounds of motion for a ‘new trial is: 

“The court erred in permitting witness Lee, over plaintiff’s objections,. 
to be asked and to answer the following question: Was there any objec- 
tion at that time about any accidental discharge of the pistol?’ A. ‘No.’ ” 

There were several other grounds, but the above is all we find it 
necessary to consider. The motion for a new trial was overruled, and 
this appeal has been duly prosecuted. 

C. A. Lee was a witness on behalf of the defendant below (appellee 
here). He testified that he lived in the city of Pine Bluff, Ark., and was 
manager of the Metropolitan Life Insurance Company. He was acquainted 
with Carl. Watkins, the insured, and the appellant, Mrs. Watkins, the 
mother of Carl Watkins. Carl had two policies in witness’ company. 
Witness had a conversation with Mrs. Watkins, the beneficiary, after 
Carl’s death, regarding the manner of his death. ‘She came in to make 
out a death claim, and [ talked with her about it.” She told witness that 
she did not see Carl shoot himself, but when she heard the shot she went 
to his room and got to him in time to lay him down on the floor. She 
did not say whether or not he killed himself. She stated the facts as she 
stated them on the witness stand. Witness was then asked the follow- 
ing question: “Was there any question at that time about any accidental 
discharge of the pistol?” And the witness answered, “No.” The attorney 
for appellant objected to the question and answer, and the objection was 
overruled, to which ruling of the court the attorney for the appellant 
duly excepted. 

The question and answer were irrevelant and highly prejudicial to the 
rights of the appellant. Whether the attorney for the appellee so in- 
tended it or not, the form in which the question was propounded and 
the answer thereto were calculated to impress the jury with the fact that 
appellant, soon after the death of her son, when making proof of his 
death and asserting her claim under policies of insurance, did not at that 
time assert or contend that the death of her son was caused by the ac- 
cidental discharge of a pistol. The form of the question and answer were 
calculated to make the jury believe that if the appellant raised no question 
and did not contend at the time she was making the proofs of death that 
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the insured came to his death by accidental means, that she ought not to 
be heard at the trial to contend that the death was caused by an accidental 
discharge of a pistol; that the fact that she did not so contend when she 
was making proof of death was indicative of the fact that she did not 
make the contention then because it was not true, and she knew it was 
not true. In other words, that she knew at that time that her son’s death 
was not accidental, but suicidal. 

[2] It occurs to us that the necessary implication from the form of 
the question and the answer thereto is that the appellant, soon after the 
death occurred, did not claim that the death was accidental, and that if 
she did not raise the question then—so soon after the death occurred— 
her subsequent claim and contention at the trial were but an afterthought, 
and should be so treated. The question and answer, having been allowed 
to go to the jury in that form, at least furnished the counsel for the 
appellee legitimate ground to argue that her claim and contention at the 
trial of an accidental killing by a discharge of a pistol was but an after- 
thought or fabrication. The form of the question propounded would 
lead the jury to draw the inference that it was appellant’s duty, at the 
time she was making proof of death and at the time Lee was receiving 
such proof, to in some manner raise the issue as to whether the death 
was accidental or by suicide. Such was not the law at all. She estab- 
lished a prima facie case against the company for the payment of her 
claim under the policy when she made proof of the death of her son as 
the result of violent and external means. In such cases the presumption 
is that death is accidental, and the burden was upon the appellee com- 
pany to overcome such presumption. “All that is necessary fora plain- 
tiff to show to make out a prima facie case is the contract and death.” 
See A&tna Life Ins. Co. v. Taylor, 128 Ark. 160, 193 S. W. 540, Ann. 
Cas. 1918B, 1122; Grand Lodge v. Banister, 80 Ark. 195, 96 S. W. 742; 
Bus. Men’s Acc. Ass’n v. Cowden, 131 Ark. 419, 199 S. W. 108; Etna 
Life Ins. Co. v. Little, 146 Ark. 70, 225 S. W. 298; Metropolitan Cas- 
ualty Ins. Co. v. Chambers, 136 Ark 84, 206 S. W. 64; Central Coal & 
Coke Co. v. Burns, 140 Ark. 147, 215 S. W. 265; Railway Mail Ass’n v. 
Johnson, 140 Ark. 289, 215 S. W. 682. 


Now the appellee did not offer to prove by the witness receiving 
proofs of death that he propounded questions to the appellant which 
were intended to elicit from her information as to how the death occur- 
red, whether accidental or by suicide and did not offer to prove that ap- 
pellant answered any questions or made any admissions concerning that 
issue. To be sure, if Mrs. Watkins when making preof of the death of 
her son had done or said anything to warrant the conclusion that she was 
not then contending that the death was accidental, but, on the contrary, 
had by her words or acts at that time admitted or declared that the death 
was by suicide, then it would be competent to show what those acts and 
declarations were, because, under such circumstances, her acts and declar- 
ations would be relevant, as in the nature of admissions against interest 
and contrary to her contention at the trial. Shinn v. Tucker, 37 Ark 
580-592; Woodmen of the World v. Jackson, 80 Ark. 419, 97 S. W. 673; 
St. L., I. M. & So. Ry. Co. v. Dallas, 93 Ark. 209, 124 S. W. 247; 16 
Cyc. 954; 22 C. J. 317; 2 Jones, Comm. on Evidence, § 236; 1 R. C. L. 
477. But such is not the case here. Appellee’s witness Lee was permitted 
to testify to all that Mrs. Watkins said and did when making proofs 
of death. This witness, after testifying to all she said and did at that 
time, and after saying that “she stated the facts then as she stated them 
on the witness stand,” was asked, and permitted, to go further, and to 
express his own opinion that the effect of what Mrs. Waktins had said 
and done was to raise no question—i. e., make no claim or contention—at 
the time of proofs of death that the killing was accidental: As we view 
it, the question propounded was tantamount to eliciting such a conclusion 
or opinion from the witness. After testifying fully to what Mrs. Watkins 
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did and said at the time of making proofs of death, it was for the jury, 
and not for the witness, to say whether the effect of her conduct at that 
time was to make no claim that the killing was done by accident, and 
thereby to virtually admit that it was suicide. It was for the jury not 
the witness, to determine whether the words and acts of Mrs. Watkins at 
the time of making proofs of death were in the nature of admissions 
against her interest, and inconsistent with her contention at the trial. 
The question was improper, and, as already stated, prejudicial to appel- 
lant. 

Other errors were assigned, but the above is the only reversible er- 
ror in the record. For the error indicated, the judgment is reversed, and 
the cause remanded for a new trial. 


MUTUAL LIFE INS. CO. OF NEW YORK v. JOHNSON. 
(No. 13102.) 
(Court of Appeals of Georgia, Division No. 1. March 7, 1922.) 


110 Southeastern Reporter, 910. 


(Syllabus by the Court.) 
INSURANCE—EXCEPTION AS TO DEATH IN MILITARY SER- 
VICE IN TIME OF WAR HELD APPLICABLE TO DEATH ON 
TROOP TRAIN WHILE COUNTRY TECHNICALLY AT WAR. 


Where the double indemnity clause of a policy of insurance stipu- 
lates “that this Double Indemnity shall not be payable in the event of the 
insured’s death as a result of military or naval service in time of war, 
nor shall it be payable in the event of the insured’s death at any time by 
his own act, whether sane or insane, nor if such death be caused directly 
or indirectly, wholly or partly, by riot, insurrection, or war, or any act 
incident thereto, nor if such death be a result of participation in aeronau- 
tics or submarine operations, nor if such death result from any violation 
of law by the insured, or from police duty in any military, naval, or 
police organization, or directly er indirectly from bodily or mental in- 
firmity or disease of any sort.” The insurance company is not liable for 
such double indemnity when it conclusively appears that at the time of 
the death of the insured he was enlisted in the military service of the 
United States, and was being transported as a part of the army of the 
United States on a troop train, which military unit was being transported 
from Ft. Oglethorpe, Ga., to San Francisco, Cal., at which point it was 
to be embarked to Honolulu to join and become a part of other military 
forces of the United States serving there, and while on the said trocp 
train so being transported, he was accidentally killed by being struck on 
the head by a girder of a railroad bridge over which the train was 
passing; the United States being then and thereafter at war, even though 
only technically so, with the empires of Germany and Austria and their 
allies. 

(a) Upon the agreed statement of facts it was error for the court to 
render judgment in favor of the plaintiff for the double indemnity claimed. 


(For other cases, see Insurance, Dec. Dig. § 515.) 


Error from Superior Court, Newton County; John B. Hutcheson, 


Judge. 

Action by J. S. Johnson against the Mutual Life Insurance Com- 
pany of New York. Judgment for plaintiff, and defendant brings error. 
Reversed. 
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Boyan & Middlebrooks, of Atlanta, for plaintiff in error. 
King & Johnson, of Covington, for defendant in error. 


Luke, J. Johnson, as beneficiary, sued the Mutual Life Insurance 
Company of New York to recover $4,000, alleged to be due upon an in- 
surance policy. The face amount of the policy was $2,000 but, the in- 
sured having met his death by accidental means, the beneficiary alleged 
that he was entitled to collect double indemnity, for the reason the policy 
provided that: 

“If there further be received at said home office due proof that such 
death resulted directly from bodily injury, received after the date of is- 
sue of this policy, independently and exclusively of all other causes, and 
that such bodily injury was effected solely through external, violent, and 
accidental means, and that such death occurred within sixty days after 
the date of such bodily injury, promises to pay to said beneficiary, in- 
stead of the face amount of this policy, four thousand dollars, (double 
the face amount of this policy, herein called Double Indemnity) provided, 
however, that this double indemnity shall not be payable in the event of 
the insureds death as a result of military or naval service in time of 
war, nor shall it be payable in the event of the insured’s death at any time 
by his own act, whether sane or insane, nor if such death be caused 
directly or indirectly, wholly or partly, by riot, insurrection, or war, or 
any act incident thereto nor if such death be a result of participation in 
aeronautics or submarine operations, nor if such death result from any 
violation of law by the insured or from police duty in any military, naval, 
or policé organization, or directly or indirectly from bodily or mental 
infirmity or disease of any sort.” 

The insurance company admitted in its answer that it was due the 
face amount of the policy, $2,000, but that, while the death of the in- 
sured was caused by accidental means, it was not liable for the double 
indemnity, for the reason that the insured was accidently killed on June 
27, 1919, while in the military service of the United States of America 
in time of war, and his death was a result of such military service, or 
was caused directly or indirectly, wholly or partly, by war or an act in- 
cident thereto, or from police duty in the military, on account of the fol- 
lowing facts: At the time of his death, the insured was being transported, 
along with other troops of the United States and as a part of the army 
of the United States, on a troop train on the Union Pacific Railroad, the 
said railroad, together with other railroads in the United States under the 
Railroad Control Act of March 21, 1918 (U. S. Comp. St. 1918, U. S. 
Comp. St. Ann. Supp. 1912, §§ 311534a-311534p), being then in the pos- 
session of and operated by the United States; that the military unit which 
was being transported and of which the said insured was a member was 
a part of the military forces of the United States, and was being trans- 
ported from Ft. Oglethorpe, Ga., to San Francisco, Cal., at which point 
the said military body was to be embarked for Honolulu, to join and be- 
come a part of other military forces of the United States serving there; 
that near Granger, Wyo., on said railroad is a railroad iron overhead 
bridge; that as said train was passing over said bridge, the insured was 
either standing on the steps of one of the cars of said troop train, or 
was looking out of the window of one of the cars, when he was struck 
on the head by the first upright girder of said bridge, and was knocked 
from said train and killed; that the insured enlisted in the army of the 
United States of America on June 10, 1919, and thus entered into the 
military service of the United States of America the United States be- 
ing at that time and at the time of his death, on June 27, 1919, and there- 
after, at war with the empires of Germany, Austria, and their allies; that 
the .policy of insurance was issued on June 1, 1919. 

The judge of the superior court, by agreement of the parties, deter- 
mined this case upon the petition and the answer thereto, without the in- 
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tervention of a jury. He rendered a judgment in favor of the plaintiff 
for the double indemnity, to wit, $4,000, instead of $2,000, which the in- 
surance company admitted it was liable for. Writ of error is here to re- 
view this judgment, and the controlling question to be passed upon in 
this case is the proper construction of the particular double indemnity 
war clause in the policy sued on. The plaintiff's position is that the in- 
sured’s death was not the result of military or naval service in time of 
war, and was not caused directly or indirectly, wholly or partly, by war 
or any incident thereto; that the policy did not prohibit the insured from 
becoming a member of the military forces of the United States, and that 
the military duties of the deceased at the time of his death and the pres- 
ence of the insured upon the troop train simply furnished the condition 
and occasion by which his death was made possible; that the technical 
state of war with Germany at the time of the insured’s death was not 
the cause of his death; that in the policy there were no limitations of 
the right to travel, and that the fact that he was on the troop train and 
was killed in the manner -alleged was not a result of war; that, in fact, 
the contract should be so construed as to mean that the double indemnity 
should be collectible unless the death of the insured was caused +by the 
actual hostilities of war or was incidental thereto. On the other hand, 
the defendant insurance company contends, as pleaded in its answer, that 
the insured was engaged in the military services of the United States 
while the United States was at war with Germany and her allies; that 
at the time the insured was being transported as a part of the war forces, 
and of a military unit from Ft. Oglethorpe, Ga., to San Francisco, Cal., 
and from thence was to be transported to Honolulu, and thus, while so 
serving as a part of the military forces of the United States, his death 
was caused, directly or indirectly, wholly or partly, by reason of the state 
of war existing, and by the transportation and use of the insured as an 
act incident to the war. 

There can be no question that at the time of the death of the insured 
the United States was, in a technical sense at least, in a state of war. 
Although the armistice had been signed and there had been a cessation 
of actual hostilities, the United States was at war with Germany and her 
allies. See Hamilton v. Kentucky Distilleries, 251 U. S. 146, 40 Sup. Ct. 
106, 64 L. Ed. 194. We think that the double indemnity provision of this 
policy of insurance, properly construed, means that the insurance com- 
pany was not to be liable for double indemnity in the event the insured 
was accidently killed while a member of the military forces of the Uni- 
ted States, directly or indirectly, wholly or partly, by reason of the war 
status of the country. We are aware that some of the courts of last 
resort, in construing double indemnity or war clauses in insurance policies, 
have construed such double indemnity or war clauses so as to provide 
that the death of the insured must have been caused by the war. In 
other words it has been held that the death of the insured must have 
been occasioned while engaged upon his part in actual warfare or on his 
way to the war front. It must be borne in mind, however, that in each 
of those cases such construction was placed upon the particular provisions 
of the war clauses then under consideration. Upon thorough investiga- 
tion of authorities we do not find the particular double indemnity clause 
that we have here for review was passed upon. 

It being admitted that the insured met his death by accident while 
in the actual service of the military of the United States, incident to the 
state of war then existing, it was error for the court to render a judg- 
ment in favor of the plaintiff for the double indemnity provided in the 
policy. 

Judgment reversed. 

Broyles, C. J., and Bloodworth, J., concur. 
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PRUITT v. NATIONAL LIFE & ACCIDENT CO. (No. 16470.) 
(St. Louis Court of Appeals. Missouri. Feb. 7, 1922.) 
237 Southwestern Reporter, 852. 


2. INSURANCE— OBJECTION CERTIFICATES OF DISABILITY 

WERE NOT BY LICENSED PHYSICIAN HELD WAIVED. 

In an action on a health and accident insurance policy, where the 
evidence showed that the certificates of disability were signed by a phy- 
sician who had practiced since 1887. and was a graduate of a medical col- 
lege, and that some of the claims made by plaintiff had been paid by the 
company on certificates furnished by that physician without objection to 
his qualifications, the insurer had waived the objection that there was no 
evidence that the certificates were furnished by. a regularly licensed phy- 
sician as required by the policy. 

(For other cases, see Insurance, Dec. Dig. § 558[1].) 


Appeal from St. Louis Circuit Court; George H. Shields, Judge. 

“Not to be officially published.” 

Action by Elsie Pruitt against the National Life & Accident Com- 
pany, in which James P. Newell, as Public Administrator, was substituted 
as plaintiff. Judgment for the plaintiff, and defendant appeals. Affirmed. 


George P. Burleigh, of St. Louis, for appellant. 
Robert E. Collins, of St. Louis, for respondent. 


Biccs, C. Before a justice of the peace, where the cause originated 
and in the circuit court, Elsie Pruitt, original plaintiff, had judgment 
agaist defendant on an accident and health policy. The judgment of the 
circuit court was in the sum of $107.20, from which defendant has ap- 
pealed. While the cause was pending here, Elsie Pruitt died, and after 
proper steps James P. Newell, public administrator in charge of her 
estate, has been substituted as plaintiff-respondent. 

The policy provided for a weekly indemnity of $5 per week for each 
period of seven consecutive days that the insured was, by reason of ac- 
cidental injury, disabled from work of any nature. It also provided for 
a like weekly indemnity of $5 for each period of seven consecutive days 
that the injured is, by reason of illness, necessarily confined to bed and 
there visited professionally by a duly licensed and practicing physician, 
and that the insured should not be entitled to any benefits for sickness or 
accident unless a certificate by a regular licensed and practicing phy- 
sician showing the nature of the sickness or injury should first be fur- 
nished the company or its authorized agents, and if the sickness or dis- 
ability continued more than one week, a like certificate must be fur- 
nished the beginning of each week of sickness or accident disability. 

The statement filed in the justice court sets forth a single cause of 
action upon the policy with different specifications of loss. 

It is first alleged that plaintiff became sick and disabled or August 2, 
1916, for which she claims seven weeks’ illness indemnity, and for which 
she was paid by the defendant the sum of $15, leaving a balance due 
plaintiff of $20. 

It is next alleged that on December 9, 1916, she was accidentally bit- 
ten by a dog on account of which she was unable to perform household 
duties for more than two weeks, and on account of which she claimed 
the sum of $10 for two weeks’ accident disability. 

The third specification covers an alleged loss on account of illness, 
in which she states she was confined to her bed for a period of seven 
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weeks. She gives credit for $5, one week’s indemnity on account of this 
illness, and claims a balance due of $30. 

It is then alleged that the defendant has vexatiously, and without 
good cause or reason, refused to pay plaintiff any part of the amount 
due, and asks that an attorney’s fee of $50 be allowed for the prosecution 
of the suit. She likewise prays for an additional sum of not exceeding 
10 per cent. of the amount allowed her by reason of defendant’s vexa- 
tious refusal to pay. 

There were no pleadings on the part of the defendant. 

On the trial the cause was treated by court and counsel as if it were 
a suit upon three separate and distinct causes of action, and upon being 
submitted to the jury a verdict was returned in favor of plaintiff on the 
first count in the sum of $20 with interest thereon amounting to 80 cents, 
together with damages for vexatious delay $2.08, and attorney’s fees 
$25. On the second count the jury’s verdict was for the sum of $5, plus 
interest amounting to 20 cents, and damages for vexatious delay 52 
cents and attorney’s fees $25. On the third count the verdict was for 
$25, with interest amounting to $1, also damages for vexatious delay 
$2.60, and attorney’s fees $25, making a total verdict of $132.20. 

Plaintiff filed a remittitur of $25 from the judgment for attorney’s 
fees, as the judgment was plainly excessive in that amount inasmuch as 
plaintiff only claimed the sum of $50 for attorney's fees. 

Plaintiff's: evidence tended to support the judgment as finally ren- 
dered, and the defendant makes no complaint against the submission of 
the cause to the jury. 

It is asserted by the defendant that plaintiff’s instructions Nos. 2, 3, 
and 4 are erroneous, by reason of the fact that they assume as true facts 
which were in dispute, in this that they assume that the plaintiff was con- 
fined to her bed on account of her illness and suffered a total disability 
on account of her accidental injuries. 


[1] The instructions referred to are all on the measure of damages 
and are based on the contingency that the jury must first find for the 
plaintiff. All of the instructions say, “If you find for the plaintiff, then, 
etc.” The instructions do not purport to contain elements which the jury 
should consider in making their finding for plaintiff, but, as stated, are 
instructions on the measure of damages. Other instructions plainly told 
the jury that they could not find for the plaintiff unless they found from 
the evidence that she was disabled from work of any nature for a period 
of seven consecutive days for each weekly indemnity claimed, and that in 
order to return a verdict for plaintiff for an accident benefit the jurv 
must find from the evidence that plaintiff was accidentally injured at the 
time and place claimed, and was disabled from work of any nature for 
one or more periods of seven consecutive days, and that there was ex- 
ternal evidence of such injury for each of said pericds. We do not. re- 
gard the instructions referred to as prejudicially erroneous. Powell v. 
Railroad, 255 Mo. 420, loc. cit. 453, 164 S. W. 628; Beall v. Kansas City 
Warehouse Co. (Kansas City Court of Appeals) 228 S. W. 834, loc. 
cit. 837. 

[2] It is next contended that there is no evidence that the certifi- 
cates showing the illness and the accidental injuries were furnished by a 
regularly licensed and practicing physician, as required by the policy. 
The certificate were furnished by Dr. J. W. Riecke, whom the testimony 
showed to be a member of the medical professicn in practice since 1887, 
and a graduate of the Missouri medical college. Certain of the claims 
made by the plaintiff against the company were paid by the company on 
certificates furnished by Dr. Riecke, and no objection was made to his 
qualifications at the time. Whatever merit the point possessed was waived 
by the defendant. 

[3] Defendant complains about the form of the verdict for the rea- 
son that it separately allows attorney’s fees for vexatious refusal to pay 
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for each loss claimed, when the statement filed, after setting up the dif- 
ferent specifications of claimed disability, asked generally for a lump 
sum as counsel fees. In view of the fact that this is a suit originating in 
a justice court where pleadings are liberally construed, we think the point 
made amounts to nothing more than an irregularity, and would not justify 
us in interfering with the judgment. 

[4] It is further asserted that the verdict is excessive in the sum of 
20 cents, by reason of the fact that the jury erroneously assessed 10 per 
cent. damages on the amount of the allowed indemnity plus the interest 
thereon, when under the statute the amount of damages should not ex- 
ceed 10 per cent. on the amount of the loss. As stated, the amount in- 
volved is 20 cents. De minimus non curat lex. 

The judgment should be affirmed. 


Per CuriaAM. The foregoing opinion of Biggs, C., is adopted as the 
opinion of the court. 

The judgment of the circuit court is accordingly affirmed. 

Allen, P. J., and Becker and Daues, JJ., concur. 





Misc. } U. S. Fidelity & Guaranty Co. v. Maxwell. 


CASUALTY, SURETY AND MISCELLANEOUS. 


UNITED STATES FIDELITY & GUARANTY CO. v. MAXWELL, 
Bank Com’r. (No. 158.) 


(Supreme Court of Arkansas. Feb. 20, 1922.) 
237 Southwestern Reporter, 708. 


1. INSURANCE — POLICY MUST CONTAIN EXPRESS WAR- 
RANTY OR INCORPORATE THEREIN APPLICATION CON- 
TAINING WARRANTIES, OR STATEMENTS WILL BE 
DEEMED REPRESENTATIONS. 

A mere reference in a policy to the application does not constitute 

a warranty, even though the application itself contains a statement that 

the truth of the statements shall constitute a warranty, but the policy 

must contain an express warranty or by reference must incorporate therein 
the application which contains it, or the statements are deemed to be 
mere representations. 


(For other cases, see Insurance, Dec. Dig. § 268.) 


2. INSURANCE—STATEMENTS IN APPLICATION HELD WAR- 
RANTIES AND NOT REPRESENTATIONS. 


Where policy specifically referred to application and expressly pro- 
vided that the representations and promises therein “are hereby expressly 
warranted to be true,” the statements in application were warranties 
and not mere representations. 


(For other cases, see Insurance, Dec. Dig. § 265.) 


3. INSURANCE—BANK’S FAILURE TO HAVE ACCOUNTS AU- 
DITED IN VIOLATION OF WARRANTY PRECLUDED RE- 
COVERY ON INDEMNITY BONDS. 


Where bank, in application for employees’ bonds, warranted that an 
examination of the accounts would be made once or twice each year by 
some reputable auditing firm, its failure to have audits made in violation 
of such warranty precluded recovery on the bonds for loss caused by em- 
bezzlement by employees. 


(For other cases, see Insurance, Dec. Dig. § 332[2].) 


4. INSURANCE — BREACH, OF WARRANTY NOT WAIVED BY 
CALLING FOR FURTHER PROOFS WITHOUT KNOWLEDGE 
OF THE BREACH OF WARRANTY. 


Bank employee’s surety did not waive bank’s breach of waetenty re- 
«quiring accounts to be audited once or twice each year by calling upon 
bank examiner in charge of the bank for further proofs, in the absence 
of a showing that the surety knew of such breach of warranty in calling 
for further proofs. 


(For other cases, see Insurance, Dec. Dig. § 396[6].) 
Smith and Hart, JJ., dissenting in part. 


Appeal from Mississippi Chancery Court; Archer Wheatley, Chan- 
cellor. 

Action by W. T. Maxwell, Bank Commissioner, against the United 
States Fidelity & Guaranty Company. From decree for plaintiff, defend- 
ant appeals; and, from a portion thereof, plaintiff cross-appeals. De- 
cree reversed and cause remanded with directions. 
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Block & Kirsch, of Paragould, and Joseph H. Norville, of Memphis, 
i for appellant. 
Moore, Smith, Moore & Trieber, of Little Rock, and Driver & Simp- 
son, of Osceola, for appellee. 


CAPITAL LIVE STOCK INS. GO. v. CAMPION et aL. (No. 9959.) 
(Supreme Court of Colorado. Feb. 6, 1922. Rehearing Denied March 6, 
1922.) 


204 Pacific Reporter, 604. 


1. INSURANCE — COMPANY HELD ESTOPPED TO RELY ON 
ent AGAINST LIABILITY FOR COWS BECOMING 
BRED 


Where a live stock insurance company issued a policy on cattle which 
showed there were 580 head of cows and 24 head of bulls, which, as far 
as appeared, were kept in one herd, the company is estopped to rely on a 
provision in the policy that it should not be liable for the death of a cow 
becoming bred, especially where the cause of the loss was unaffected by 
the fact the cow was bred. 


(For other cases, see Insurance, Dec. Dig. § 389[5].) 


3. INSURANCE—REQUIREMENT OF PAYMENT BEFORE POL- 
ICY TAKES EFFECT MAY BE WAIVED. 


The provision of a policy that it should not be in force until the 
premium is paid, is one which may be waived 


(For other cases, see Insurance, Dec. Dig. § 141[2].) 


4. INSURANCE — GENERAL AGENT MAY WAIVE PROVISION 
OF POLICY. 
The general agent of an insurance company has authority to waive 
a provision of a policy requiring payment of the premium before the pol- 
icy takes effect. 


(For other cases, see Insurance, Dec. Dig. § 141[2].) 


5. INSURANCE — REQUIREMENT OF PREPAYMENT OF PRE- 
MIUM HELD WAIVED. 


Where the general agent of an insurance company agreed to give in- - 
sured 60 days in which to pay the premium, and received and retained 
the premium at the expiration of that time, the provision of the policy 
that it should not take: effect until the premium was paid was waived, 
and insured is entitled to recover for loss sustained before the payment 
of the premium. 


(For other cases, see Insurance, Dec. Dig. § 141[2].) 


6. INSURANCE — GENERAL AGENT SOLICITING INSURANCE 
DOES NOT LOSE AUTHORITY TO WAIVE PROVISIONS. 


The fact that the general agent of an insurance company, having ex- 
press authority to supervise soliciting agents, himself solicited insurance, 
does not make him, even as to insurance solicited by him, a soliciting 
agent who was without authority to waive provisions of the policy under 
Rev. St. 1908, § 3107, par. 9 


(For other cases, see Insurance, Dec. Dig. § 141[1].) 
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7. INSURANCE—KNOWLEDGE OF GENERAL AGENTS IS THAT 
OF INSURER NOTWITHSTANDING ANY EXCESS OF AU- 
THORITY. 


The knowledge of general agents of an insurance company is that of 
the insurer and sustains waiver by them of a term of the policy notwith- 
standing excess of their actual authority. 


(For other cases, see Insurance, Dec. Dig. § 141[1].) 


En Banc. 


Error to District Court, City and County of Denver; John T. Shum- 
ate, Judge. 


Action by A. J. Campion and another, copartners doing business un- 
der the firm name and style of Campion & Wellenseik, against the Capita) 
Live Stock Insurance Company. Judgment for plaintiffs and defendant 
brings error. Affirmed. 


Leslie E. Hubbard, of Denver, and Samuel N. Hawkes, of Topeka, 
Kan. (Ralph E. C. Kerwin, of Denver, of counsel), for plaintiff in error. 


H. A. Hicks and A. T. Monson, both of Denver, for defendants in 
error. 


ALLEN, J. This is an action by insured against insurer upon a policy 
of live stock insurance to recover for loss sustained. Judgment was for 
plaintiff and defendant brings the case here. 


{1] A large number of alleged errors are assigned. Many of them 
are more or less relevant to that defense set up in the answer which, in 
substance, is that the live stock lost consisted of cows that were bred at 
the time of the issuance of the policy or became bred thereafter. This al- 
leged fact was dwelt upon at the trial by defendant because of a provi- 
sion in the policy to the effect that the company “shall not be liable for 
the death of any animal, * * * if a cow and it be or become bred.” 
In this connection, the rulings complained of either were not erroneous 
or constituted but harmless error. There was no representation in the 
application for insurance as to whether the cows were bred. The appli- 
cation, and subsequently the policy, described the property insured. as 
follows: “604 head of mixed Hereford and Shorthorn cattle, * 
viz. 580 head of cows from 3 to 7 years old, and 24 head of bulls saan 
3 to 4 years old, all such animals being located near Ellsworth, Neb.” 
The location was further described as “section 30,” etc., and from all 
that appears in the record the cattle were kept in one herd, and it was so 
understood by both insurer and insured, and both parties should be pre- 
sumed to know that the cows, or some of them, would likely become 
bred. The insurer both by its agent and at its home office accepted the 
application which contained no answers with reference to the condition of 
the cattle in respect to being or becoming bred, but did contain questions 
and answers as to other conditions. The defendant should be deemed to 
be estopped to raise the question now. Furthermore, the evidence of the 
plaintiffs shows that the losses occurred from causes unaffected by any 
condition of the animals resulting from being bred. No evidence was of- 
fered by defendant to the effect that the cows were bred. There is no 
reversible error in the record as to this branch of the case. 


[2] Plaintiffs’ witness A. J. Campion was allowed to testify as to 
communications he had received from his ranch foreman at Ellsworth, 
Neb., concerning the occurring of losses or death of cattle. If this was 
admission of hearsay evidence, the record shows that the error is harm- 
less. Defendant’s own witness Trier gave testimony in corroboration of 
Campion, and the facts testified to by Campion in this connection were 
fully established by the testimony of the ranch foreman himself. 
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[3-5] It is contended that the policy was never in force because the 
premium was not paid until after the last loss was sustained. Reliance 
is had upon a clause of the policy providing that “the insurance shall not 
be in force or effect until and unless * * * the premium thereon is 
paid.” Provision of such clauses may be waived. They may be waived 
by a general agent. In the instant case the provision was waived by the 
acts of the defendant’s general agent, the firm of Drake & Sons, [nsur- 
ancers, Inc. It retained the premium after it was paid. The premium 
was paid according to the agreement between the general agent and in- 
sured, the agent allowing 60 days for the payment. The controlling fact, 
however, is that the general agent waived the requirement that premium 
be paid in advance. There is no error in the record in this connection. 25 
Cyc. 1517; Ins. Co. v. Friedenthal, 1 Colo. App. 5, 27 Pac. 88; Schone- 
man v. Western Live Stock Ins. Co., 16 Neb. 404, 20 N. Wi. 284. 

[6, 7] The plaintiff in error contends that whatever waiver there was 
of any provision of the policy was by the acts of Drake & Sons, and that 
this firm, or Drake, had no authority to waive any clause or the provi- 
sions thereof. The contention further is that Drake was not a general 
agent, but only a soliciting agent, and reliance is placed upon the provi- 
sions of the Insurance Code (paragraph 9, § 3107, R. S. 1908) to the ef- 
fect that no statement or declaration made by an agent, not contained in 
the application, shall be taken or considered as having been made by, or 
brought to the notice or knowledge of, the company, or as charging it 
with any liability by reason thereof. If Drake, or his firm, was a mere 
soliciting agent, this statutory provision might have some application in 
the instant case, but he was not. He was a general agent, having ex- 
press authority to appoint and supervise soliciting agents, and when he 
undertook to take applications he was still a general agent. Performing 
the duties of a soliciting agent did not divest. him of his character as a 
general agent, in which capacity, at various times, he appeared to act and 
deal with plaintiffs, and in which character he was held out by defendant 
to the general public. From various facts, most of them undisputed, ap- 
pearing in the record, Drake & Sons should be treated as general agents. 
As such general agents they were empowered to waive conditions of for- 
feiture in the policy, and it should be held that their knowledge is the 
knowledge of the insurer, notwithstanding any excess of their actual au- 
thority. 14 R. C. L. 1158. 

It seems clearly established by the record that the policy of insurance 
was issued and became effective, that the insured suffered the losses in- 
tended to be indemnified by the insurer, and that plaintiffs were guilty of 
no fraud or concealment. Under such circumstances, the insured ought, 
in justice, to recover. In our opinion the record shows no such error as 
affected the substantial rights of the defendant. 


The judgment is affirmed. 
Teller and Denison, JJ., agree with the conclusion. 
Scott C. J. and Bailey, J., not participating. 
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BRISTOL TRUST CO. v. NATIONAL SURETY CO. 
(Supreme Court of Errors of Connecticut. Feb. 21, 1922.) 
116 Atlantic Reporter, 251. 


1. INSURANCE — LOSS TO BANK FROM COMPROMISING 
CLAIM WITH TRUSTEE IN BANKRUPTCY HELD NOT 
COVERED BY FIDELITY INSURANCE. 


Assuming that a loss through the “kiting” of checks hy a bank 
cashier is covered by fidelity insurance indemnifying against loss through 
wrongful abstraction insurer was not liable for the amount paid by in- 
sured bank under a compromise with the trustee in bankruptcy of one 
whose checks were kited by the bank cashier, on the theory that repay- 
ments by the bankrupt of advances on such checks were voidable prefer- 
ences, in the absence of an adjudication of facts necessary to establish 
receipt by the bank of voidable preferences. 


(For other cases, see Insurance, Dec. Dig. § 514.) 


3. INSURANCE — INSURER UNDER FIDELITY POLICY HELD 
NOT REQUIRED TO DEFEND SUITS. 


Insurer under a contract for indemnity against loss through wrong- 
ful misconduct of bank treasurer was under no cbligation to assume 
management and control of negotiations between the bank and a trustee 
in bankruptcy claiming voidable preferences through repayment of un- 
lawful advances made by the treasurer to the bankrupt, and did not lose 
its right to have issues of fact on which its liability under the policy de- 
pended litigated and determined in an action against it by the bank to re- 
cover an amount paid under an alleged prudent settlement with the trustee. 


(For other cases, see Insurance, Dec. Dig. § 514.) 


4. INSURANCE—FIDELITY INSURER NOT CALLED UPON TO 
INDEMNIFY EMPLOYER IN RESPECT TO PRICE PAID TO 
AVOID PUBLICITY. 


Insurer under a fidelity bond could not be called upon to indemnify 
employer bank in respect to money paid to a third party to avoid public- 
ity arising out of wrongful conduct of the employee. 


(For other cases, see Insurance, Dec. Dig. § 514.) 


5. INSURANCE — WHERE FIDELITY INSURER’S RIGHT OF 
SUBROGATION ON POLICY LOST, NO RECOVERY ON POL- 
1 
In indemnity insurance, such as fidelity insurance, the insurer, on pay- 

ment of a loss, is subrogated to the rights of the insured against the 

wrongdoer, and where bank, insured as to its cashier by fidelity bond, 
compremised the claim of trustee in bankruptcy of a customer that re- 
payments to the bank of wrongful advancements by the cashier on “kited” 
checks of such customer were voidable preferences, and the amount paid 
for such compromise was governed largely by the uncertain amount the 
bank was willing to pay to avoid publicity, and was for a much less 
amount than the amount claimed by the trustee, and the trustee’s claim 
was not established, insured could not recover the amount paid from the 
insurer, as insurer would have no right of subrogation. 

(For other cases, see Insurance, Dec. Dig. § 606[5].) 


35 Vol. LIX, 
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Appeal from Superior Court, Hartford County; John P. Kellogg, 
Judge. 

Action by the Bristol Trust Company against the National Surety 
Company. Judgment for defendant, and plaintiff appeals. No error. 


The bond sued on indemnifies the Terryville Savings Bank after- 
wards consolidated and merged with the plaintiff, against loss not ex- 
ceeding $10,000 through the fraud, dishonesty, forgery, theft, embezzle- 
ment, or wrongful abstraction of its treasurer, Frederick A. Scott, di- 
rectly or in connivance with others. The finding shows that while the 
bond was in force Scott made numerous advances of money or credit of 
the Terryville Savings Bank to one Block under the following circum- 
stances: Block kept his checking account with the Thomaston National 
Bank, in an adjcining town. He was in the habit of overdrawing his 
account in that bank and from time to time, on learning by telephone 
the amount necessary to meet his outstanding checks presented to the 
bank on that day, he went to the Terryville Savings Bank and gave to 
Scott his check to the order of the Terryville bank, drawn on the Thomas- 
ton bank, for the amount necessary to meet the overdraft, receiving from 
Scott either cash or checks drawn by Scott as treasurer of the Terry- 
ville bank on its account in the Thomaston bank, and these checks and 
cash Block deposited in the latter bank before the close of banking hours. 
His own checks, given to the Terryville bank, would not reach the 
Thomaston bank until several days later, and were always good when 
presented. In return for this accommodation Scott demanded and re- 
ceived of Block small amounts of money, which Scott kept for himself. 
Scott knew that many of the checks taken by him from Block were not 
good when taken. ; 

On August 1, 1918, Block was adjudged a bankrupt, and on December 
21, 1918, his trustee in bankruptcy was duly authorized to bring an action 
against the Terryville bank to recover the aggregate sum of $13,897.35 
alleged to have been voidable preference payments made by Block to the 
Terryville bank in settlement of antecedent debts while Block was in- 
solvent, and within four months of the adjudication of the bankruptcy, 
and with knowledge of his insolvency by the Terryville bank. 

In the meantime, on November 6, 1918, the Terryville bank had been 
duly merged and consolidated with the present plaintiff, under the name 
of the Bristol Trust Company.. The Bristol Trust Company then nego- 
tiated a compromise with the trustee in bankruptcy and the referee in 
bankruptcy, whereby the sum of $5,000 in cash was paid to the trustee in 
full settlement of these claimed receipts of voidable preference payments, 
During these negotiations the defendant was consulted, and consistently 
denied that the claim of the trustee in bankruptcy was enforceable, or 
that, if enforceable, it constituted a loss under the policy. This action on 
the indemnity bond was brought to recover the ‘sum of $5,000 so paid, 
with interest, on the ground that it is, in the language of the policy, a 
“loss * * * through the wrongful abstraction of Frederick A. Scott 
directly or with the connivance of others.” 


Epaphroditus Peck and Newell Jennings, both of Bristol, for appel- 
lant. 

Charles Welles Gross and Alvan Waldo Hyde, both of Hartford, for 
appellee. 


Beacu, J. (after stating the facts as above). [1, 2] All the checks 
given by Block to the order of the Terryville bank were paid on presenta- 
tion; so that, until the payment of $5,000 to Block’s trustee in bankruptcy, 
the bank suffered no loss whatever. This sum was paid in settlement of 
the trustee’s claim that a much larger aggregate amount had been re- 
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ceived by the bank from Block under circumstances which made the 
whole of it recoverable by the trustee as a voidable preference. The 
plaintiff’s claim is that the sum so paid is, in the words of the bond, a 
“loss * * * through the wrongful abstrction of Frederick A. Scott.” 
That is literally true. It has been expressly held that a loss through the 
“kiting” of checks by a bank cashier is covered by a policy of fidelity 
insurance similar to the policy in suit. First National Bank v. U. S. 
Fidelity & Casualty Co., 150 Wis. 601, 137 N. W. 742. It may therefore 
be assumed, for the purposes of this opinion, that the plaintiff would be 
entitled to recover in this action if the facts necessary to establish the 
receipt by the Terryville bank from Block of voidable preferences to the 
amount of $5,000 had been affirmatively adjudicated either in this action 
or in a suit brought against the bank by the trustee in bankruptcy. The 
facts have not been so adjudicated. There is no finding that Block was 
insolvent at any time before June 25, 1918, when the last advance was 
made by Scott for Block’s accommodation. Nor is the borrowing of 
money (for that is the theory on which the result of preferential pay- 
ments is worked out), especially when it is promptly repaid, sufficient 
evidence of insolvency. Wrenn v. Citizens’””’ National Bank, 96 Conn. 
374, 114 Atl. 120. It follows that no basis exists for discussing the other 
necessary element of voidable preference, which in this case would re- 
quire proof that Scott continued to make a number of successive ad- 
vances of the bank’s funds and credit to Block after he knew, or had 
reasonable ground for believing, that Block was insolvent. 

[3] This complaint was framed and this action tried on the theory 
that the settlement of the trustee’s claim, provided it was a prudent and 
reasonable one, affords as against the defendant sufficient evidence of a 
legal liability on the part of the bank, and therefore sufficient evidence 
of its right to indemnity under the bond. The plaintiff relies on a line of 
cases which are concerned with policies of liability insurance, and which 
hold that an insurer who has agreed to take full charge of and defend 
or settle all suits brought to enforce an alleged liabiliy of the kind in- 
sured against, and who refuses to do so, may become liable under the pol- 
icy to repay to the insured the amount of any prudent settlement of the 
litigation. In all these cases the contract was not only for indemnity 
against loss, but for protection against liability, and the theory of the de- 
cisions is that, when such an insurer refuses to perform his agreement 
to manage and defend the action, he leaves the insured free to. manage 
it and to make the best defense he can and the best settlement he can. 
As Mr. Justice Holmes said in the case next cited, “The defendant by its 
abdication put the plaintiff in its place with all its rights.” St. Louis 
Beef Co. v. Casualty Co., 201 U. S. 173, 182, 26 Sup. Ct. 400, 403 (50 
L. Ed. 712) ; Interstate Casualty Co. v. Coal Co., 164 Ky. 778, 176 S. W. 
217, L. R. A. 1915F, 958; Rieger v. London Accident Co., 202 Mo. App. 
211, 215 S. W. 920; Wisconsin Zine Co. v. Fidelity & Deposit Co., 162 
Wis. 51, 155 N. W. 1081, Ann. Cas. 1918C, 399. 

In the present case, however, the contract is simply one for indemnity 
against loss through the wrongful misconduct of Scott as treasurer. The 
defendant did not agree to protect the assured against liability nor to 
defend any actions against the assured brought by third persons, and 
therefore it was under no obligation to assume the management and con- 
trol of the negotiations between the plaintiff and Block’s trustee in bank- 
ruptcy. Nor was it asked to do so. It had the right to_keep its hands 
off, and it has done so; and, that being so, we are unable to see how it 
has lost its right to have the issues of fact on which its liability under 
the policy depends litigated and determined in a court of competent juris- 
diction. 

[4] There is in this particular case another reason why the defend- 
ant is not bound by the settlement, for it is found that “among the chiet 
reasons actuating the Bristol Trust Company to make such compromise 
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was to avoid publicity,” etc., and of course the defendant cannot be cal- 
led upon to indemnify the plaintiff in respect to any part of the price 
which the latter was willing to pay to avoid publicity. 


[5] Another consideration not without force is that in indemnity in- 
surance the insurer, on payment of a loss, is subrogated to the rights of 
the insured against the wrongdoer ; and, in respect of the uncertain amount 
which the plaintiff was willing to pay to avoid publicity, the defendant 
would have no right of subrogation. 

There is no error. 


The other Judges concurred. 


FIRST NAT. BANK OF BOONE v. ROYAL INDEMNITY CO. 
(No. 34068.) 


(Supreme Court of Iowa. March 7, 1922.) 
186 Northwestern Reporter, 934. 


2. INSURANCE—EXCEPTION IN STEAM BOILER POLICY OF 
LOSS “DUE TO FIRE” HELD TO REFER TO HOSTILE FIRE, 


In a steam boiler policy, an exception of “loss or damage due to fire” 
refers only to a “hostile” fire, such as a fire destroying the building in 
which the boiler is located, and not to fire in the furnace heating the 
boiler; and, where the policy covers cracks and fractures in the boiler, 
it is immaterial whether cracks and fractures developing in the boiler 
were due to concealed or inherent defects in the boiler or to the negli- 
gence of the person in charge of the boiler in caring for the fire or main- 
taining the water in the boiler at the proper level. 

(For other cases, see Insurance, Dec. Dig. § 422.) 

r . 


5. INSURANCE — EVIDENCE HELD TO PRESENT A JURY 
QUESTION AS TO INSURER’S LIABILITY FOR CRACKS IN 
STEAM BOILER. 


In action on steam boiler policy covering cracks and fractures of 
the boiler, insurer's liability for loss claimed due to cracks and fractures 
held for jury. 


(For other cases, see Insurance, Dec. Dig. § 668[10].) 


Appeal from District Court, Boone County; R. M. Wright, Judge. 

Action at law upon a policy of boiler insurance. There was a trial 
to a jury. Verdict directed for the defendant and judgment against plain- 
tiff for costs. Plaintiff appeals. Reversed. 


W. W. Goodykoontz and T. J. Mahoney, both of Boone, for appel- 


lant. 


Sullivan “& Sullivan, of Des Moines, and Dyer, Jordan & Dyer, of 
Boone, for appellee. 
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ROACH-MANIGAN PAVING CO. v. SOUTHWESTERN SURETY 
INS. CO. er at. (No. 21149.) 


(Supreme Court of Missouri, Division ‘No. 1. Dec. 19, 1921. Motion for 
Rehearing Overruled March 14, 1922.) 


238 Southwestern Reporter, 119 


1. INSURANCE—PRODUCTION BY INSURER OF WRITTEN EM- 
PLOYER’S STATEMENT RAISES PRESUMPTION STATE- 
MENT WAS ACTED UPON IN ISSUING POLICY. 


In an action upon an employer’s indemnity bond, defended on 
ground of false statements in employer’s statement, the production by 
the insurer of the employer’s statement, signed by its secretary before 
the date of the indemnity bond, shows that the statement reached the in- 
surer, and excludes oral testimony as to whether it was acted upon in 
the issuance of the bond; for it will be presumed that it was considered. 


(For other cases, see Insurance, Dec. Dig. § 646[1%].) 


Appeal from St. Louis Circuit Court; Samuel Rosenfeld, Judge. 

Action by the Roach-Manigan Paving Company against the South- 
western Surety Insurance Company and another. Judgment for the 
plaintiff, and defendants appeals. Reversed and remanded. 


J. D. Johnson and L. C. Johnson, both of St. Louis, for appellants. 
Kinealy & Kinealy, of St. Louis; for respondent. 


BEARDSLEY v. AMERICAN BONDING CO. OF BALTIMORE. 


(New York Supreme Court, Appellate Division, First Department. 
March 17, 1922.) 


193 New York Supplement, 138. 


5. INSURANCE—COMMISSIONS ON RENEWALS COLLECTED 
WITHIN PERIOD OF LIMITATIONS HELD NOT BARRED. 


Where the jury had found insurance agents were entitled to commis- 
sions on renewals of policies written by them, and the referee had denied 
commissions on such renewals as accrued more than six years before the 
commencement of .the action, defendant’s claim that the agents should 
have ascertained the amounts that were due as the premiums were paid, 
and that, because they did not inquire into and assert their rights thereto, 
they had lost their rights, is not valid, since the only lapse of time that 
would bar the agents is that provided by the statute of limitations. 


(For other cases, see Insurance, Dec. Dig. § 84[4].) 


6. INSURANCE—AGENTS HELD ENTITLED TO COMMISSIONS 
ON RENEWALS OF FIDELITY BONDS BY CERTIFICATE 
OR NEW BOND. 


Agents of a bonding company, who were entitled by their contract to 
commissions on renewals of business written by them, were entitled to 
such commissions on bonds covering the same risks for an additional 
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term on the same conditions and for the same premium, whether the ob- 
ligation was renewed by a renewal certificate or by giving a new bond. 


(For other cases, see Insurance, Dec. Dig. § 84[4].) 


7. INSURANCE—AGENTS HELD NOT ENTITLED TO COMMIS- 
SIONS ON RENEWAL OF BOND ORIGINALLY EXECUTED 
PRIOR TO AGENCY. 


Where the agents of a bonding company had successfully contended 
they were entitled under their contract to commissions on renewals of 
business written by them, they could not under the same contract re- 
cover a commission on business written before they became agents and 
renewed by a new bond written by them. 


(For other cases, see Insurance, Dec. Dig. § 84[4].) 


8. INSURANCE—AGENTS HELD NOT ENTITLED TO COMMIS- 
SIONS ON SUBSTITUTED BONDS IN DIFFERENT FORM. 


Where agents of a bonding company had written bonds on alcohol 
stored in government warehouses, and after the termination of the 
agency the government insisted on a cancellation of those bonds and 
the issuance of another bond in a different form, though for the same 
amount and the same premium, the new bonds were not renewals of the 
old bonds, and the agents were not entitled to commissions thereon, 
though their contracts gave them commissions on renewals of the busi- 
ness written by them. 


(For other cases, see Insurance, Dec. Dig. § 84[4].) 


9. INSURANCE—COMPANY HELD TO HAVE WAIVED CLAIM 

FOR REINSURANCE PREMIUMS. 

Where a bonding company, on policies which exceeded the liability 
they were permitted to assume and for which reinsurance was necessary, 
had paid full commissions to the agents who secured the’ policies, with- 
out deduction for the portion reinsured, it had waived its right to claim 
such deduction. 

(For other cases, see Insurance, Dec. Dig. § 84[6].) 


10. INSURANCE—AGENTS HELD ENTITLED TO CREDIT FOR 
REINSURANCE PAID BEFORE PERIOD OF LIMITATIONS. 


In an action for commissions of an insurance agent, where the agents 
were properly denied recovery for commissions earned before the period 
of limitations, the claim of the company for proportionate deduction on 
account of necessary reinsurance accruing before the period of limitations 
was properly denied. 

(For other cases, see Insurance, Dec. Dig. § 84[6].) 


Appeal from Supreme Court, New York County. 

Action by Hulbert T. E. Beardsley against the American Bonding 
Company of Baltimore. From a judgment for plaintiff for part of the 
amount claimed, entered on a general verdict for plaintiff on certain is- 
sues, and on the report of a referee as to certain other issues, as madi- 
fied by the court, both parties appeal. Judgment modified, and, as so 
modified, affirmed. 


Argued before Clarke, P. J., and Dowling, Smith, Page, and Green- 
baum, J. J. 


Platt, Field, Taylor & Patterson, of New York City (George W. 
Field, of New York City, of counsel, and Eli J. Blair, of New York 
City, on the brief), for defendant. 

Wilder, Ewen & Patterson, of New York City (John Ewen, of New - 
York City, of counsel, and William R. Wilder, of New York City, on 
the brief), for plaintiff. 
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Pace, J. The action was brought by the plaintiff, in behalf of him- 
self and the assignee of his former partner, to recover certain commis- 
sions alleged to be due upon business written by them as agents of the 
defendant during a period of four years; the points in controversy being 
the claim on behalf of the plaintiff that the contract provided for pay- 
ment of the commission on all outstanding and unpaid premiums at the 
time of the termination of the agency, and also the payment of a commis- 
sion upon all premiums paid in renewals of bonds written during the con- 
tinuance of the agency contract, and also for an accounting of the amount 
of such premiums. 


By stipulation of the parties, the questions of law and fact arising 
under the first two claims were sent to a jury for trial, with the agree- 
ment that, if the jury found the contract to be as claimed by the plain- 
tiff, there should be a referee appointed to take and state the account. 
The defendant on this appeal challenges the verdict, on its exceptions 


to evidence and to the denial of its motion to set aside the verdict and 
for a new trial. 


Upon the trial the defendant admitted liability to pay commissions 
on all outstanding premiums uncollected at the time of the termination 
of the agency contract, and agreed that it was accountable for such 
commissions. Therefore the single question submitted to the jury was 
whether, under the agency contract, the plaintiff was entitled to the 
commission therein specified upon premiums on renewal-of bonds writ- 
ten during the period of their agency. 


The contract was oral. The plaintiff and his assignor testified that 
it was the understanding of the parties that they were to have a com- 
mission on these renewal premiums. Testimony was given as to the 
surrounding circumstances of the making of the contract, in which it 
appeared that the plaintiff and his assignor had been solicitors in the 
employ of the New York agency; that the business had not beeen con- 
ducted at a profit, and, learning that a change was sought in the New 
York agency, they applied to’ the defendant for such agency. Mr. Poe, 
secretary and treasurer of the defendant, and Mr. Unverzagt, its super- 
intendent of agencies, also testified as to the conversation. Thus arose 
a conflict of testimony as to the terms of the contract, which was sub- 
mitted to the jury in a charge to which no exception was taken, and the 
jury returned a verdict,in favor of the plaintiff’s version of the contract. 

[1] The brief on behalf of the defendant is largely devoted to mat- 
ters that would go to the probabilities of the case; but it fairly. ap- 
peared that the terms of the contract could not be determined as a 
matter of law, but had to be submitted to the jury, to find what the 
agreement made by the parties really was. The defendant claims that 
evidence which was offered by it as to the meaning of the words “busi- 
ness written,” as customarily understood by insurance men, was ex- 
cluded, and claims that this was prejudicial error, because the plain- 
tiff and his assignor were allowed to testify as to their understanding 
of the term; but when the plaintiff produced a Mr. Adams, and of- 
fered to prove by him what the custom in the casualty insurance busi- 
ness in this regard was, the defendant’s attorney objected, on the 
ground that it was immaterial and irrelevant, and the court then stated: 


“There is a special contract declared on. It therefore becomes im- 
material what the custom is. The plaintiff claimed that his firm were to 
have 40 per cent. Mr. Wilder, you think, then, this testimony is not 
necessary? It is absolutely unnecessary.” 

Thereafter the defendant asked Mr. Poe, called on its behalf: 

“Are you familiar with the terms and expressions that are used in 
the surety business? <A. I am, sir. 


Q. What is the meaning of the term “insurance written’ ?” 
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Whereupon the plaintiff's attorney said that this might result in his 
being obliged to have Mr. Adams back, and that he objected to the 
testimony. The objection was sustained. Whereupon the defendant’s 
attorney stated: 


“I offer that solely on the question that Mr. Beardsley was qualified 
as an expert to testify as to the meaning of these words. Your honor 
will recall that that testimony was received over my objection.” 


Therefore the testimony was not offered to prove a custom, but to 
disprove that Beardsley was qualified to testify as to the custom by 
giving a different version, which clearly was improper. Therefore the 
objection was properly sustained. 

[2] The defendant did not at the trial take the position that the 
term “business written” was a well-understood term in the surety in- 
surance business, or what the custom was as to the interpretation of 
that phrase. It distinctly took the position that the words as used were 
to be determined in accordance with the contract, and in view of the 
surrounding circumstances, and not by reference to a custom of the 
business. There is therefore no merit in this objection. 


[3] The defendant complains that evidence relating to the consider- 
ation paid by the plaintiff to his partner for the assignment of his 
claim was erroneously excluded. There is no merit in this contention. 
It is no concern of the defendant what consideration the plaintiff may 
have given for the assignment. All that the defendant is concerned 
with is that legal title to the claim is vested in the plaintiff, so that it 
could not be called upon to respond twice. The plaintiff's argument 
is that if, after the termination of the agency, the plaintiff's assignor 
had received a small or nominal consideration, it would tend to show 
that he had no confidence in his claim. This is obviously an erroneous 
assumption. 

[4] The defendant from time to time sent plaintiff and his assignor 
checks, which were received by the plaintiff. Claim is made that thus 
there became an accord and satisfaction of the plaintiff’s entire claim. 
This, however, is not well founded. It was shown that the checks 
were sent in payment of outstanding premiums collected, the liability 
for the payment of which was not disputed. The plaintiff could not, 
by accepting payment of a valid and subsisting claim, be held to have 
accepted the same in accord and satisfaction ,of a distinct disputed 
claim. 

The verdict was supported by the evidence and was not contrary 
to the law; defendant’s motion to set it aside was properly denied. 


Both parties challenge the amount of the judgment entered upon the 
report of the referee. While the record is quite voluminous, the con- 
tentions of the parties are reduced to very few items. The referee 
made a very excellent report on the disputed items, and the learned 
justice, in modifying the report, has written a very clear opinion. The 
points urged by the defendant on this appeal are: 


[5] First, that the premiums from renewals collected after Sep- 
tember 6,.1909, as well as amounts collected before that date, are barred 
by the statute of limitations. The referee held, and the justice concur- 
red in his decision, that each item of premium paid on the renewals gave 
rise to a separate cause of action, and that therefore all items accruing 
prior to six years before the action was commenced, or September 6, 
1909, were barred by the statute of limitations. The defendant's theory 
seemed to have been that the plaintiff should have ascertained ‘the 
amounts that there were due him as the premiums were paid, and that be- 
cause he did not inquire, and assert his right thereto, he has in some 
way lost his right of action. This is not a question of knowledge of the 
claim or of laches. The only lapse of time that would bar the plaintiff 
is that provided by the statute of limitations, which was six years. 
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The second contention of the defendant is that the commissions 
of premiums collected after January 1, 1910, are barred by an account 
stated followed by an accord and satisfaction. J have dealt with this 
claim heretofore in this opinion. The account that was rendered was for 
the collection of outstandings, which was an admitted indebtedness, and 
the payments that were made were on account of that admitted indebt- 
edness, and did not embrace in any way the disputed items. Therefore, 
in so far as the defendant appeals the judgment should be affirmed. 


[6] The referee allowed the claim for renewal commissions upon 
fidelity bonds, on the theory that, although each bond had an annual 
termination, either the giving of a renewal certificate or of a new bond 
was a renewal, and the premium paid thereon was a renewal premium, 
within the purview of the contract. The justice at Special Term re- 
versed the referee in this particular, and the defendant in support of this 
decision refers to cases that arose between the insured and the company, 
in which it was held that the liability fixed by the bond was for in- 
demnity against the acts of the employee during the period of the bond, 
and that this liability was not extended by a renewal certificate or by 
the giving of a new bond, but that the liability under each bond and cer- 
tificate was to be determined by defalcations occurring during the period, 
respectively, of the bond or renewal certificate. This question, however, 
is entirely different from the one arising between the insurer and the 
‘agent who procured the bond. In my opinion, it makes no difference 
whether the bond was renewed by a renewal certificate, or by giving a 
new bond, providing the terms and conditions thereof were the same; 
and it is not shown in this case that the terms and conditions were dif- 
ferent. The obligation is renewed—that is, extended to cover another 
definite period—and in my opinion the justice at Special Term erred in 
disallowing this item. 

[7] The plaintiff claimed to be entitled to the premium on a fidelity 
bond executed prior to their agency, insuring the North American Trust 
Company, which was renewed by a new bond written by the plaintiff’s 
firm. Under the reasons stated above, the plaintiff would not be en- 
titled to the commission on the premiums on that bond. The referee 
allowed it, and the justice correctly deducted it from the recovery. 


[8] In reference to the alcohol bonds: It appears that certain rev- 
enue bonds were given to the United States on alcohol stored in their 
warehouses; that thereafter the United States government insisted on a 
cancellation of these bonds and the issuance of another bond in a. dif- 
ferent form, although the amount of the bond and the premium remained 
the same. In my opinion, these bonds, being issued on a different form, 
were not renewals of the old bonds, but were new contracts, and that it 
was correctly decided that the plaintiff was not entitled to commissions 
on the premiums as renewal premiums on these bonds. 

[9, 10] The item of $671, paid as premium on reinsurance is made 
up of two classes of items; the first, in which the full commission had 
been paid to the plaintiff during the continuance of the agency, and, 
second, in which the premiums were collected during the period that the 
claim for commissions was held to be barred by the statute of limita- 
tions. As the reinsurance was necessitated by the amount of the liability 
exceeding that permitted by statutes for the company to asstime, an im- 
mediate reinsurance would be required. By paying the full commis- 
sions without deduction, or making any claim for the repayment of the 
commission on the portion reinsured, the defendant waived its claim 
thereto; and as this statute of limitations was held to have barred the 
plaintiff’s claim for commissions in the second class, the plaintiff cannot 
be required to pay back a portion of that for which he is not credited. 
The statute of limitations would also apply to the defendant’s claim to 
the first class. 
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The judgment will therefore be modified, in accordance with the 
opinion, and, as so modified, affirmed, with costs to the plaintiff. Set- 
tle order on notice. 

Clarke, P. J., and Dowling and Smith, JJ., concur. 

Greenbaum, J., concurs in result. 


LATARULLO v. NATIONAL SURETY CO. 


(New York Supreme Court, Appellate Term, First Department. 
March 14, 1922.) 


192 New York Supplement, 721. 


INSURANCE — DISMISSAL OF COMPLAINT, WITHOUT CON- 
SIDERING CLAIM FOR RETURN OF PART OF PREMIUM 
ear FOR BOND NOT ACCEPTED BY GOVERNMENT, ER- 

OR. 


In an action to recover a premium paid in advance on a bond, which 
was rejected by the government and never went into effect, an answer 
setting up an agreement of plaintiff to pay premiums in advance until he 
should furnish defendant evidence of the discharge and release of de- 
fendant from liability on its bond, and that such evidence was not fur- 
nished until five months after the bond was issued, raises a question as 
to the understanding of the parties as to the time when premiums were 
due and payable, and a dismissal of the complaint on tender of return of 
part of the premium by defendant was error. 


(For other cases, see Insurance, Dec. Dig. § 198[6].) 


Appeal from Municipal Court, Borough of Manhattan, Ninth Dis- 
trict. : 

Action by Donato Latarullo against the National Surety Company. 
From a judgment for defendant, plaintiff appeals. Reversed, and new 
trial ordered. 


j Argued February term, 1922, before Guy, Erlanger, and Wasservogel, 


Frank, Weil & Strouse, of New York City (Samuel F. Frank, of 
New York City, of counsel), for appellant. 

William J. Griffin, of New York City (H. W. Henderson, of New 
York City, of counsel), for respondent. 


WASSERVOGEL, J. The action was brought to recover a premium of 
$1,000 paid in advance upon a bond issued by defendant to plaintiff upon 
his application for a permit for nonbeverage alcohol. The complaint al- 
leges that on May 26, 1920, plaintiff applied to the Federal Prohibition 
Commissioner for a permit for nonbeverage alcohol, and in connection 
with this application the defendant supplied a bond to the United States 
of America No. 3161326; that the application for a permit was rejected 
and the original bond was returned and surrendered by plaintiff to de- 
fendant on November 9, 1920, more than five months after it was issued; 
that the application was never in force or effect and that plaintiff de- 
manded the return of $1,000, the premium paid by him on May 26, 1920. 

Defendant in its answer admitted the execution of the bond, the 
payment of $1,000 and the subsequent return of the bond. By way of 





Misc.] Mfrs. Liability Ins. Co. v. McQuade, &c., Co. 543 


defense the answer refers to an agreement claimed to have been ex- 
ecuted by plaintiff at the time the bond was issued, by the terms of 
which plaintiff is said to have undertaken to pay the premiums in ad- 
vance “until he should furnish the defendant at its principal offices in 
the city of New York due and satisfactory proof, by evidence legally 
competent of the discharge and release of defendant from liability on 
its said bond” and that plaintiff did ‘not furnish such evidence until No- 
vember 9, 1920, when the bond was returned for cancellation. 

At the commencement of the trial, a motion was made to dismiss 
the complaint on the ground that it does not state a cause of action. 
The record then discloses the following colloquy between the court and 
counsel : 

“The Court: Have you the bond in court? 

“Defendant’s Counsel: Yes, sir. 

“The Court: Offer it in evidence. 

“Defendant’s Counsel; I offer the bond in evidence. (Bond received 
in evidence and marked Defendant’s Exhibit A.) 

“The Court: Is the defendant still willing to return the $350 on the 
short term premium on this bond? 

“Defendant”’s Counsel: We sent a check on the return of that bond, 
and they held them until April 1. 

“The Court: You are still willing to return the $350? 

“Defendant’s Counsel: Yes, sir. 

“The Court: Then I will grant the motion to dismiss the complaint 
on the opening, no cause of action being alleged. 

“Plaintiff's Counsel: I respectfully accept.” 


The agreement referred to in the answer was not before the trial 
court, and a question arises as to what the understanding of the parties 
was with respect to the time when premiums were due and payable. 
An examination of the bond itself shows that the approval of the 
Federal Prohibition Director was contemplated. There was in this case 
a question of fact as to whether plaintiff was entitled to recover the 
whole, or at least a proportionate part, of the premium as of the date 
when the bond was surrendered. The complaint should not have been 
dismissed. 

Judgment reversed, and a new trial ordered, with $30 costs to appel- 
lant to abide the event. All concur. 


MANUFACTURERS’ LIABILITY INS. CO. OF NEW, JERSEY v 
McQUADE STEVEDORING CO. 


(New York Supreme Court, Appellate Division, First Department. 
March 17, 1922.) 


193 New York Supplement, 67. 


INSURANCE — VERDICT FOR PREMIUMS ON INDEMNITY 
POLICIES, BASED ON SURMISES AND GUESSES AS TO 
AMOUNTS OF DEFENDANT’S PAY ROLLS, CANNOT 
STAND. 


In an action for premiums on indemnity insurance policies, a verdict 
based on plaintiff’s evidence consisting of surmises and guesses as to the 
amounts of defendant’s pay rolls, cannot stand. 


(For other cases, see Insurance, Dec. Dig. § 188[2].) 
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Appeal from Supreme Court, New York County. 


Action by the Manufacturers’ Liability Insurance Company of New 
Jersey against the McQuade Stevedoring Company. From a judgment 
of the Supreme Court on a verdict for $9,821.04, resulting in a judg- 
ment for $11,716.50, the increased amount being made up by the court’s 
allowance of interest on the amount of the verdict, defendant appeals. 
Reversed, and new trial ordered. 


Argued before Clarke, P. J., and Laughlin, Smith, Merrell, and 
Greenbaum, JJ. 


Almy, Van Gordon & Evans, of New York City (Don R. Almy, 
of New York City, of counsel, and William S. Evans, of New York 
City, on the brief), for appellant. 

John P. Everett, of New York City (J. Van Vechten Olcott, of New 
York City, of counsel), for respondent. 


GREENBAUM, J. The action is brought for premiums upon three 
separate policies of indemnity insurance. The first was a policy under 
the New York Workmen’s Compensation Law (Consol. Laws, ¢. 67), 
under which the plaintiff agreed to pay premiums based on its pay 
roll, at the rate of $12.60 per each $100 of pay roll for the stevedores 
and various other employees, consisting of its executive officers, clerical 
force, draftsmen, salesmen, drivers, helpers, chauffeurs, and others. The 
second policy was one under the New Jersey Workmen’s Compensation 
Law, which is substantially like the first, excepting that the rate is $4 
for each $100 of the pay roll for stevedores and proportionately smaller 
sums for other classes of employees. The third policy was a public lia- 
bility policy, the premiums of which were also determinable by the pay 
roll of the defendant. Each policy was dated March 31, 1917, and by 
its terms expired March 31, 1918. The policies continued in effect until 
August 28, 1917, on which date they were canceled. The controversy 
between the parties is as to whether a correct audit of the pay rolls had 
been made. 

The plaintiff's auditor testified that he called at the defendant’s 
place of business, met a Mr. Geib, who stated that he was the manager 
and secretary of the defendant who gave him certain time sheets which 
he claimed were not the pay rolls, and that he was unable to make 
the audit provided for under the policies in suit; that he then discussed 
the question of the preparation of the audits with Geib, stating “that he 
would try to install a new system or get Mr. McQuade’s records, in 
order to check up these time sheets”; that he made an appointment with 
Mr. Geib to go over the matter of adopting a new system, but that the 
latter failed to keep his appointment, as well as other appointments that 
had been made, on the plea that he was tco busy to attend to them. 
The auditor testified that, in September, when he called at the office of 
the defendant for the purpose of making an audit, he asked Mr. Geib: 

“*What are the correct pay rolls?’ He said he could not give me the 
correct amounts, but he could estimate very closely. I asked him what 
his estimate was. He said his pay rolls were running between $15,000 
and $20,000 a week—$100 more or less.” 

As a matter of fact a bill for premiums had been sent to defendant 
on July 23, 1917, based upon an audit of June 25, 1917, for $2,221.86. 
That bill was returned to the plaintiff on August 6th, on the ground that 
it was incorrect, in that the pay rolls were not properly distributed. On 
September i4. 1917, plaintiff made the correction requested, and sent 
its bill for $2,943.71. A final bill was sent upon the cancellation in the 
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sum of $2,509.57. The defendant refused to pay this bill, upon the 
ground that under the policies it was entitled to be credited with cer- 
tain dividends. Thereafter this action was for $29,263.12. 

There are two questions raised on this appeal: One, that there was 
no competent evidence justifying the verdict of the jury; and the other, 
that the addition of interest to the amount of the verdict was improper. 

The testimony presented in behalf of the plaintiff was most extraor- 
dinary. One Carroll, the auditor of the plaintiff, was permitted to testify 
what the pay roll was, or should have been, from his own experience. 
He testified that he had some kind of a memorandum, He was then 
asked : 

“What did you make that memorandum from? From some figures 
you had yourself prepared? Where did you get those figures? A. Fig- 
ures that I had prepared. Q. From what? A. From my previous ex- 
perience in the stevedoring business.” 

He then testified that the exact pay roll under one of the policies was 
$182,454.45. In the same way he testified as to the pay rolls applicable 
to the other policies. How or upon what facts he ascertained the 
amounts to which he testified it is impossible to gather from the testi- 
mony. After the witness had been cross-examined, the plaintiff’s counsel 
resumed his examination, and elicited from him that he made up the 
amounts from the estimates made by Geib in September that the weekly 
pay rolls were from $15,000 to $20,000. In what way, based upon such 
estimates, the auditor reached the figure of upwards of $29,000 as the 
amount due for premiums, was not explained. The jury brought in a 
verdict for $9,821.04. In other words, it did not accept the opinion of 
the auditor. Upon what facts the jury based its verdict it is impossible 
to say. 

The learned counsel for the plaintiff frankly admitted upon the argu- 
ment that he did not know how the jury reached the amount of its ver- 
dict. We do not see how the verdict can stand, notwithstanding that 
the defendant presented no data in its behalf as to how much the pay 
rolls were. It was claimed that the pay rolls slips were lost, but it does 
not appear whether the plaintiff resorted to an examination before trial 
of the defendant and of its books and papers. Resort might have been 
had to the checkbooks used by the defendant and McQuade, the de- 
fendant’s president, who, the testimony shows, sometimes paid the pay 
rolls with his personal checks. There was not the slightest attempt made 
by the defendant to show what its pay rolls were. But, however, crit- 
icizable the conduct of the defendant may be, the burden was upon the 
plaintiff to make out its case. The verdict rests upon surmises ‘and 
guesses, and necessitates a reversal of the judgment. 

Judgment and order reversed, and a new trial ordered, with costs 
to the appellant to abide the event. All concur. 


(lp I a 


STATE ex ret. BAUER v. NESTOS, Governor, Et AL.. 
(Supreme Court of North Dakota. Feb. 11, 1922.) 


187 Northwestern Reporter, 233. 


(Syllabus by the Court.) 

2. INSURANCE—STATUTE AUTHORIZING NEGOTIATION 
LOAN TO STATE HAIL INSURANCE FUND HELD TO 1M. 
PLY POWER TO EXECUTE ITS PURPOSE. 

In construing section 23, c. 77, Laws 1921, which provides that “the 

Commissioner of Insurance, with the approval and assistance of the In- 
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dustrial Commission, shall have the authority to negotiate or float a loan, 
if found to be advisable, whereby the state hail insurance fund could pay 
jts obligations in cash,” it is held, that the power conferred and duty im- 
posed upon the officers named carry by implication the power to use such 
proper and lawful means as in their judgment are necessary to accom- 
plish the intended purpose. 


(For other cases, see Insurance, Dec. Dig. § 13%, New, vol. 12A 
Key-No. Series.) 


3. INSURANCE—STATE OFFICERS COULD NOT BE ENJOINED 
FROM CARRYING OUT AN AUTHORIZED CONTRACT TO 
SELL WARRANTS TO: PROVIDE MONEY FOR THE STATE 
HAIL INSURANCE FUND. 


In the instant case, wherein it is sought to restrain these officers and 
the State Treasurer from carrying out a certain contract made under 
the provisions of the statute above quoted, it is held, for reasons stated 
in the opinion, that the Commissioner of Insurance and the Industrial 
Commission in making such contract did not exceed the powers confer- 
red upon them by such statute, and that the Commission of Insurance 
and the State Treasurer are not inhibited from performing any acts 
which they have agreed to perform under the contract. 

(For other cases, see Insurance, Dec. Dig. § 13%4, New, vol. 12A 
Key-No. Series.) 


Original application for writ of injunction by the State of North 
Dakota, on the relation of Otto Bauer, against R. A. Nestos, Governor 
of the State of North Dakota, Sveinbjorn Johnson and others, as mem- 
bers of the State Industrial Commission, and the Commission of Insur- 
ance, the State Treasurer, and the Manager of the State Hail Insurance 
Department. Writ denied. 


Sullivan, Hanley & Sullivan, of Mandan, for plaintiff. 
Sveinbjorn Johnson, Atty. Gen., for defendants. 


WILLIAM ZOLLER CO. v. HARTFORD FIRE INS. CO. 
(Supreme Court of Pennsylvania. Jan. 3, 1922.) 
116 Atlantic Reporter, 359. 


1, INSURANCE—PROOF OF LOSS HELD WAIVED BY DENIAL 
OF LIABILITY. 


Where the insurance company was notified of the death and injury 
to the insured hogs during shipment less than 20 days after loss, and re- 
quested and received copies of the bills of lading, and then denied lia- 
bility because of the terms in the bills of lading, it had waived its right 
to object that formal proofs of loss were not furnished within 20 days, 
as required by the policy, since good faith requires the insurer to give 
prompt notice of objections to the proof so as to afford insured oppor- 
tunity to obviate them. 


(For other cases, see Insurance, Dec. Dig. § 559[1].) 
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5. INSURANCE — AFFIDAVIT MUST STATE DEFENSE THAT 
BILL OF LADING FOR GOODS WAS NOT “CLEAR.” 


In an action against an insurance company for damages to hogs dur- 
ing shipment, the defense that the bill of lading was not clear, that is, 
was not the uniform live stock shipment form without superadded con- 
ditions, as required by the policy, should appear by the affidavit of de- 
fense under act of May 14, 1915 (P. L. 483, § 16; Pa. St. 1920, § 17196), 
prohibiting a defense not set forth in the affidavit. 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 


(For other definitions, see Words and Phrases, First and Second 
Series, Clear.) 


8. INSURANCE—SHIPMENT SUBJECT TO DELAY DOES NOT 
PREJUDICE INSURER, 


The insurer of a shipment of hogs by a policy stipulating for clear 
bill of lading is not harmed by a condition added to the bill of lading 
that the. goods were accepted subject to delay on account of extreme 
weather conditions, since that condition was void if it was intended to 
relieve against the carrier’s liability for its negligence, and would not 
prejudice the insurer if it did not relieve against such liability. 


(For other cases, see Insurance, Dec. Dig. § 426.) 


Appeal from Court of Common Pleas, Allegheny County; Thos. J. 
Ford, Judge. 

Action by the William Zoller Company against the Hartford Fire In- 
surance Company, chartered and organized under the Laws of the state 
of Connecticut, doing business in state of Pennsylvania. Judgment for 
the plaintiff, and defendant appeals. Affirmed. 


Argued before Frazer, Walling, Simpson, Kephart, and Schaffer, JJ. , 


John M. Haverty, of Pittsburgh, for appellant. 


Frank Thomson (of Thomson & Bradshaw), of Pittsburgh, for ap- 
pellee. 


ScHarFrer, J. This is an action on four policies of insurance, issued 
by defendant to plaintiff, covering hogs, the property of the latter, and 
shipped to him at Pittsburgh from St. Louis. On arrival of the hogs at 
destination, it was ascertained a number of them were dead and others 
crippled. Claim was made by the insured to the insurance company for 
the loss suffered, liability was denied, suit was brought, and recovery 
had for the full amount claimed; from the judgment entered on the ver- 
dict comes this appeal. 

Appellant presents these propositions challenging plaintiff’s right to 
recover: (1) No proofs of loss were furnished as required by the poli- 
cies, and there was no sufficient evidence to show a waiver of the require- 
ment that they should be furnished. (2) It was error to admit books 
of the Pittsburgh Union Stockyards showing the condition of the hogs 
when received there for the purpose of establishing plaintiff’s loss. (3) 
The policies providing for “clear” bills of lading, and plaintiff having 
permitted extra conditions to be added to them, this rendered the policies 
void. 

[1] Whilst it is true no formal proofs of loss were furnished, and 
the policies did provide for their submission to the company within 20 
days after loss, yet it is undisputed that, a few days after the arrival of 
the shipments at Pittsburgh, invoices were sent by plaintiff to defendant, 
showing the number of the dead and crippled hogs, together with their 
average weight, and a statement of the amount of loss claimed. In ad- 
dition to this, about 30 days after the loss was ascertained, the superin- 
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tendent of claims of defendant called on plaintiff, and requested copies of 
the bills of lading, which were furnished; later, the same official wrote a 
letter to the insured, referring to his visit, in which he said, “At which 
time you handed me certain papers in support of your bills against this 
company.” In this communication, no mention was made of the failure 
to furnish proofs of loss, and liability was denied, not on that ground, 
but because of the special] stipulation as to delays in transit, written by 
the carrier into the bills of lading. 

There can be no question of the full knowledge by the insurance com- 
pany of the loss well within the 20 days, that it investigated and made 
no denial the loss had been sustained; nor did defendant question the 
amount claimed. It also appeared by the letter referred to that, within 
the 20 days, plaintiff had indorsed, and turned over to defendant, checks 
drawn to plaintiff's order by a bank in Indianapolis covering the amount 
received from the sale of dead and crippled hogs, removed from cars at 
that point. These checks had been held by defendant from February 
2d to the date of the letter, May 8th; and, when the insurance company 
repudiated its liability, they were returned to plaintiff, in order that it 
might realize on them. Appellant’s conduct, after ascertaining there had 
been a loss, and the position assumed in the letter referred to, constitute 
a waiver of the requirement of the policies, that formal proofs of loss’ 
should be furnished within a stipulated time. 

“If the insured, in good faith, and within the stipulated time, does 
what he plainly intends as a compliance with the requirements of his 
policy, good faith equally requires that the company shall promptly notify 
him of their objections, so as to give him the opportunity to obviate 
them; and mere silence may so mislead him to his disadvantage, to sup- 
pose the company satisfied, as to be of itself sufficient evidence of waiver 
by estoppel.” Gould v. Dwelling-House Ins. Co., 134 Pa. 570, 588, 19 
Atl. 793, 795 (19 Am. St. Rep. 717) ; Weisberger v. Western Reserve Ins. 
Co., 250 Pa. 155, 95 Atl, 402. 

[2] Was it error to admit in evidence, on plaintiff’s offer, the books 
of the Pittsburgh Union Stockyards, showing the condition of the hogs 
when received there? It was testified by the traffic manager and yard- 
master of the stockyards that a record is kept of the car number of 
every car from which stock is unloaded, the number of animals dis- 
charged from it, whether dead or alive, and whether anything appears 
to be wrong with them. Testimony was received, from clerks who made 
the entries, and from the traffic manager, after identifying the handwrit- 
ing of a clerk, who was beyond the jurisdiction of the court, as to the 
the number of hogs shown by the books to be dead in the cars on their 
arrival and the number found crippled, for the purpose of establishing 
plaintiff's loss. It is argued that this evidence was incompetent. The 
general rule is that a person’s books cf account cannot be used as 
evidence upon issues between third persons; that entries in such books 
as to such third persons are res inter alios acta, and cannot be used 
against persons not parties to them. 53 L. R. A. 513, note, but, stating 
the exceptions to this rule and summing up the cases, it is said: 

“Books of carriers such as railroad and express companies are * * * 
admissible in evidence on issues between third persons on the same prin- 
ciple [that entries made in the course of business, which it is the duty of 
the carrier to make, are competent evidence].” 53 L. R. A. 530 (note) 
and cases cited. . 

[3] While the earlier rule denied the admissibility of books of ac- 
count, in issues between third persons, the modern tendency is to widen 
the door to their admission. This grows out of the magnitude and com- 
plication of modern business. No longer does the owner of hogs per- 
sonally drive them to market; whether they have arrived at their des- 
tination in most instances cannot be known to him, he can only show they 
did or did not, by some such agency of transportation as that summoned 
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here, a railroad stockyard, into which go live stock shipments consigned 
to great centers of population; their books are not alone the only evi- 
dence which is available to show delivery and condition when received, 
but in these days they are usually the best available evidence of such 
facts. As the law always seeks the best evidence, so when new and more 
certain methods of ascertainment and proof arise, the law, moving for- 
ward with and accommodating itself to the trade customs of the age it is 
serving, will make use of those means, which trade itself has developed 
as an aid to certainty in recording transactions as they occur. 

‘[4] Pennsylvania has recognized the need of easier methods of 
proof than the common law afforded, as to matters in which carriers are 
concerned, and by the Act of May 25, 1897 (P. L. 82; 1 Stewart’s Purdon 
619; Pa. St. 1920, § 18557) has provided, that in suits brought in the 
courts of the commonwealth, in which accounts kept by common car- 
riers, and certain other public corporations are involved, on the trial of 
an issue between other parties, in the result pf which the corporation has 
no direct or pecuniary interest, a copy of the books of account of the 
corporation, under the oath of an officer or employee in charge of them, 
filed within 10 days of the date of trial, shall be prima facie evidence, 
and the books themselves need not be produced, except upon allegation 
of errors or omissions. This is a legislative recognition of the propriety 
of proof of the kind received in this case. The books of the stockyard 
were properly admitted, and proof of some of the entries therein, made 
by a clerk beyond the jurisdiction by proof of his handwriting, was in 
accord with authority. Alter v. Berghaus, 8 Watts, 77. 

We now come to the last question which the record raises: The 
policies providing for “clear” bills of lading, and plaintiff having per- 
mitted extra conditions to be added to them, did this render the poli- 
cies void? By a “clear” bill of lading, as we understand it, is meant 
the uniform live stock shipment form thereof without superadded condi- 
tions. Across the face of the bills of lading covering the shipments in 
this case was stamped, ‘Accepted subject fo delay on account of ex- 
treme weather conditions,” or words of equivalent meaning. There is 
no proof that defendant had notice of this condition, inserted in the con- 
tract of carriage, before it issued its policies, but it is most significant 
that, in its policies it has the car numbers, as given in these documents, 
as well as the Jines of railroad over which the shipments were to be 
made as appearing therein; however this may be, and whether the de- 
fendant' had notice of the added condition or not, there was no proof of 
any delay in shipment from weather conditions or other causes. 


[5] It might be sufficient to point out, to answer the contention now 
made, that no such defense as that set up, covering additional conditions 
to the bills of lading, appears in the affidavit of defense, and this defense 
was therefore not available to defendant. 

“Neither party shall be permitted at the trial to make any defense 
which is not set forth in the affidavit of defense, or plaintiff’s reply, as 
the case may be, except as provided in sections seven and thirteen.” Act 
May 14, 1915 (P. L. 483, § 16; 6 Stewart's Purdon, p. 7137; Pa. St. 1920, 
§ 17196). 

[6] Furthermere, the assignments of error which raise the question 
we are now considering are to a part of the charge and-the answer to a 
point submitted by defendant; as appellant did not ask that the charge 
and the points with their answers should be written out and filed of rec- 
ord, they are not available for assignments of error. Ward v. Babbitt, 
270 Pa. 370, 113 Atl. 558. 


[7, 8] Under the established public policy in Pennsylvania, if the 
injury and death of the hogs were due to the negligence of the carrier, 
and the effect of the additional stipulation put upon the bills of lading 
was to waive the right of recovery for negligence, the limitation of its 
liability was not enforceable by the carrier against the shipper, and, if it 
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did not cover loss from the carrier’s negligence, the insurance company 
was not injured by it, and has no ground of complaint. What would 
have been the status of the parties now before us, had it been shown the 
loss was occasioned by delays, on account of extreme weather conditions, 
or from other causes, we are not called upon to determine. On the facts 
appearing, there is no merit in appellant’s position, that it is relieved 
from liability because of the clause stamped on the bills of lading. 

We have considered all questions which appellant has raised; on 
none of them do we agree with its contentions. The assignments of er- 
ror are overruled, and the judgment is affirmed. 


MILLERS’ INDEMNITY UNDERWRITERS v. PATTEN ert at. 
(No, 1892.) 


(Court of Civil Appeals of Texas. Amarillo. Feb, 8, 1922. Rehearing 
s Denied March 15, 1922.) 


238 Southwestern Reporter, 240. 


8. INSURANCE — INSURER CANNOT TAKE ADVANTAGE OF 

OWN VIOLATION OF LAW. 

A company wee compensation insurance under the Workmen’s 
Compensation Law (Vernon’s Ann. Civ. St. Supp. 1918, arts. 5246—1 to 
5246—91) cannot avoid liability on the policy on the ground that it was 
doing business without license from the commissioner of insurance and 
banking. 


(For other cases, see Insurance, Dec. Dig. § 5.) 


Appeal from District Court, Hall County; J. A. Nabers, Judge. 

Suit by the Millers’ Indemnity Underwriters against Maggie May 
Patten and others, to set aside an award of the Industrial Accident 
Board granting compensation under the Workmen’s Compensation Law. 
Judgment for defendants, and plaintiff appeals. Affirmed. 


Harry P. Lawther, of Dallas, for appellant. 
A. T. Cole, of Clarendon, for appellees. 


PRICE v. ROYAL INS. CO., LIMITED, OF LIVERPOOL. 
(No. 16933.) 


(Supreme Court of Washington. March 13, 1922.) 
204 Pacific Reporter, 803. 


1. INSURANCE — “THEFT” NOT DEPENDENT ON TIME OF 
WRONGDOER’S POSSESSION OR EXTENT OF USE. 
Whether property covered by theft policy was stolen does not de- 

pend upon the length of time that the property was converted nor the 

extent of the use to which the thief was able to put it if possession was 
actually taken by the wrongdoer, and the intent to steal can be inferred. 
(For other cases, see Insurance, Dec. Dig. § 425.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Theft.) 





Misc. ] Price v. Royal Ins. Co., Ltd. 551 


2. INSURANCE — WHETHER AUTOMOBILE COVERED BY 
THEFT POLICY HAD BEEN STOLEN HELD FOR JURY. 


In action on automobile theft policy, whether the automobile had 
been stolen and abandoned by theft in a damaged condition a short dis- 
tance from the place from which it had been stolen, or had simply started 
of its own accord and had run down a hill, held for the jury. 


(For other cases, see Insurance, Dec. Dig, § 668[10].) 


Department 2. 

Appeal from Superior Court, King County; Everett Smith, Judge. 

Action by J. Ben Price against the Royal Insurance Company, Lim- 
ited, of Liverpool. From judgment of dismissal, notwithstanding ver- 
dict for plaintiff, plaintiff appeals. Reversed and remanded. 


Morris & Shipley and Paul S. Dubuar, all of Seattle, for appellant. 
Ogden & Clarke, of Seattle, for respondent. 


Hovey, J. Appellant sued respondent upon an auto theft policy. The 
case was tried to a jury, which returned a verdict in favor of the appel- 
lant. The trial court granted a motion for judgment notwithstanding 
the verdict, and rendered a judgment of dismissal. 

The insurance policy was issued by respondent in favor of the ap- 
pellant, and covered a Paige automobile. Appellant had loaned the car 
to a man named Clark, and the latter had driven it to his home at 1715 
East Howell street, in the city of Seattle. Howell street at this point has 
a grade of 5 or 6 per cent. to the east until it intersects with Eighteenth 
avenue. After crossing Eighteenth avenue the grade increases to about 
12 per cent., and continues to Nineteenth avenue, where Howell street 
terminates. The east side of Nineteenth avenue at this point has no 
street, but there are dwellings facing to the west. Howell street is 
paved, and has a cement curbing bordering the parking strip, and the 
testimony of Clark and that of his wife and his brother is to the effect 
that between 6:30 and 7 p. m. Clark carefully parked the car by turning 
the front wheels at an angle into the curb, and Clark testifies that he 
carefully set the hand or emergency brake and locked the transmission. 
‘The testimony of several witnesses is to the effect that the brakes were 
in perfect condition, and a test made of the car after the accident by 
elevating the rear wheels and trying out the emergency brake showed 
that it was working perfectly. When the gears are thus locked the car 
can be moved, but the engine, while it can be run, will have no effect 
upon the movement of the car. After getting out of the car Clark and 
his brother spent a few minutes in looking at the engine, and then went 
into the house and remained about 20 minutés, when Clark had occasion 
to go outside to get some milk, and discovered that the car was gone. 
He called to his brother, and they could see tracks where the car had 
been turned from the curb at an angle of about 45 degrees to the center 
of the street, and from there the tracks continued on down the center of 
the street to Eighteenth avenue, beyond where there is a different kind 
of paving. upon which they were unable to trace the tracks. They then 
found the car where it had collided with a house at the end of Howell 
street on the east side of Nineteenth avenue, about opposite the center 
ot Howell street. A mechanic who lived next door to the house which 
had received the car was the first to discover it, and he testified that he 
found the emergency brake released, the gears locked, the ignition off, 
and the engine not running. The front part of the car was very badly 
damaged, and the repair bill amounted to $631. There is no dispute as 
to the extent of the damage or as to the amount of the liability under 
the policy in case it is held that the company was liable for the loss. 

The landlord of the house at 1735 East Howell street, which adjoins 
the property in which Clark was living, testified that he saw a man 
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standing by the side of the car looking into the space in the front part 
where the driver sits just a few minutes before the car disappeared, and 
that this man was not either one of the Clarks, but was a stranger to 
him. This witness was only about 30 feet from the car at the time. 
Meriam Millman, who also lived at 1735 East Howell street, and who 
was in her kitchen on the ground floor, and only a few feet from the 
street, saw the Clarks drive up with the car, and some time later heard 
the car door slam to, and saw some one who had just gotten into the 
car, but could not testify anything concerning the identity of the person 
getting into the car nor whether it was a man or a woman. She saw the 
car then move out into the street and pass her window in all the distance 
of possibly 100 feet, and a few moments later she was advised of the 
accident. She testified that she could not get a view of the inside of 
the car, as the top was up, and the house being somewhat higher than 
the street, she stood in a position slightly above the car. 

There was some evidence brought out upon cross-examination that 
some tracks of a car were found upon the parking strip on the east side 
of Howell street between Eighteenth and Nineteenth avenues, but they 
were not connected up with the path of this car nor with the time covered 
by the events with which we are concerned. 

The respondent offered no testimony. 

It is the theory of appellant that the car was taken from its standing 
place for the purpose of being stolen, but, after continuing a short dis- 
tance with it the’ thief discovered that he could not operate it because 
of the gears being locked and that he thereupon abandoned it. 

Respondent contends, in effect, that it is equally plausible that the 
car simply got away and ran down the hill. But the main proposition 
advanced by respondent is that, admitting the facts as testified in behalt 
of the appellant, there is not a sufficient showing of intent to steal the 
automobile. , 

[1] Whether there is a theft is not dependent upon the length of 
time that the property is converted nor the extent of the use to which 
the thief was able to put it if possession is actually taken by a wrongdoer, 
and intent to steal can be inferred even though the possession is but tem- 
porary. Robinson v. State, 113 Ind. 510, 16 N. E. 184; State v. Maddaus, 
137 Minn. 249, 163 N. W. 507; Adams v. State 12 Ga. App. 808, 78 S. E. 
473. These were criminal actions. In Kansas City Regal Auto Co. v. 
Old Colony Ins, Co., 187 Mo. App. 514, 174 S. W. 153, recovery was sus- 
tained on a policy where the disappearance was not explained in any man- 
ner. To the same effect is Chepakoff v. Nat. Ben Franklin Fire Ins. Co., 
97 Misc. Rep. 330, 161 N. Y. Supp. 283. But the cases more nearly ap- 
plicable to the facts of this case are Brennon v. Commonwealth, 169 Ky. 
815, 185 S. W. 489, State v. Davis, 38 N. J. Law, 176, and State v. Mad- 
daus, supra, in all of which there was an abandonment of the property 
after it had been taken. In the latter case is the following: 

“The point that there was no ‘carrying away’ or asportation of the 
car is based in the idea that defendant and his companion were unable 
to get farther than they did because of the locked gas feed. They un- 
locked the ignition with a key they had, and the lock on the chain broke 
as they started. The car ran a distance of at least 150 feet before it 
mounted the curb, and the evidence fails to show why it behaved thus. 
But clearly the car was moved a sufficient distance to constitute larceny.” 

[2] After examining the testimony we are satisfied that a sufficient 
case was made out to justify the jury in finding that the car was stolen. 
The testimony of all the witnesses is explicit, and, except the members 
of the Clark family, they appear to be wholly disinterested; and, while 
the appellant's case presents an unusual situation, we cannot say that it 
is an impossible one, and the question of recovery was one for the jury. 

It is directed that the judgment appealed from be set aside, and that 
judgment be entered upon the verdict. 

Parker. C. J.. and Main and Holcomb, JJ., concur. 
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LIFE. 


RICE v. METROPOLITAN LIFE INS. CO. (No. 239.) 
(Supreme Court of Arkansas. March 20, 1922.) 
238 Southwestern Reporter, 772. 


5, INSURANCE — INSURER ENTITLED TO PAY LIFE POLICY 
TO ADMINISTRATOR HAVING IT, THOUGH KNOWING OF 
ADMINISTRATION IN OTHER STATE. 


Though a life insurance company had notice that an administration 
was pending in the state where insured died, it had the right, without 
waiting for determination of who was entitled to the fund for distribu- 
tion, to pay the amount due under the policy to the duly qualified admin- 
istrator of the estate of insured in another state, who, as such, had pos- 
session of the policy, by the terms of which, on proof of insured’s death, 
and surrender of the policy properly receipted, the amount thereof was 
to be paid to the legal representatives of insured. 


(For other cases, see Insurance, Dec. Dig. § 583{[1].) 


Appeal from Circuit Court, Scott County; John Brizzolari, Judge. 

Action by H. E. Rice, administrator, against the Metropolitan Life 
Insurance Company. Judgment for defendant, and plaintiff appeals. Af- 
firmed. 


Bates & Duncan, of Waldron, and Daniel Hon, of Ft. Smith, for 
appellant. 

John H. Mosier, Earl Bohannon, and De Thurston Mosier, all of 
Muskogee, Okl., for appellee. 


MARTIN v. PENN MUT. LIFE INS. CO. (No. 13114.) 
(Court of Appeals of Georgia, Division No. 1. March 8, 1922.) 
111 Southeastern Reporter, 443. 


(Syllabus by the Court.) 
1. INSURANCE — ONLY PREMIUM RECOVERABLE UNDER 
POLICY, WHERE INSURED COMMITTED SUICIDE WITHIN 
ONE YEAR. 


The life insurance policy sued upon contained the following clause: 
“The contract shall be incontestable after one year from its date of. is- 
sue, except for nonpayment of premium; but, in case of suicide, whether 
sane or insane, within one year from the date of this policy, the liability 
of the company shall be limited to the amount of the premium paid here- 
on,” The jury were abundantly authorized to find that within less than 
one year from the date of the policy the death of the defendant was 
caused by suicide. This being true, under the provision of the policy 
the jury properly rendered a verdict against the insurance company for 
only the premium which had been paid by the insured. 

(For other cases, see Insurance, Dec. Dig. § 515.) 


36——-Vol. LIX, 





554 Insurance Law Journal, Vol. 59. [ June, 1922 


Error from City Court of Dawson; M. C. Edwards, Judge. 

Action by A. R. Martin against the Penn Mutual Life Insurance 
Company. Judgment for plaintiff for an insufficient amount, and he 
brings error. Affirmed. 


R. R. Jones, of Dawson, for plaintiff in error. 
Yeomans & Wilkinson, of Dawson, and Madison Richardson, of At- 
lanta, for defendant in error. 


Luke, J. Judgment affirmed. 
Broyles, C. J., and Bloodworth, J., concur. 


COLUMBIAN CIRCLE vy. AUSLANDER et at. (No. 14374.) 
(Supreme Court of Illinois. April 19, 1922.) 
135 Northeastern Reporter, 53. 


1. INSURANCE—FRATERNAL BENEFIT CANNOT BE PAYABLE 
— NOT WITHIN CLASS SPECIFIED IN CHAR- 
TER. 

When the charter of a fraternal benefit society designates certain 
persons who may be made beneficiaries, a person not belonging to any of 
the classes so named is not entitled to the benefit, since the society has no 
authority to create a fund for such persons. 

(For other cases, see Insurance, Dec. Dig. § 793.) 


2. INSURANCE — BENEFICIARIES OF FRATERNAL CERTIFI- 
CATE MUST BE WITHIN PERMITTED CLASS AT MEM- 
BER’S DEATH. 

To enable a person to take as beneficiary under a fraternal benetit 
certificate, the person must be within one of the designated classes of 
heneficiaries at the time of the death of insured. 

(For other cases, see Insurance, Dec. Dig. § 793.) 


3. INSURANCE—FRATERNAL BENEFIT CERTIFICATE SPEAKS 
FROM MEMBER’S DEATH. 
A certificate of fraternal benefit insurance speaks as of the date of 
the death of insured, not of the date of its issue, and prior to the death 
of insured no beneficiary has a vested right thereunder. 


(For other cases, see Insurance, Dec. Dig. § 793.) 


4. INSURANCE — FALSE DESIGNATION OF BENEFICIARY IS 
NOT FRAUD ON HEIRS OR MEMBERS OF THE CLASS 
WHO MIGHT HAVE BEEN DESIGNATED, AND, AS FRAUD 
ON SOCIETY, IS WAIVED BY SOCIETY’S PAYMENT OF 
FUND INTO COURT. 

To establish fraud in an act, some person must be injured thereby, 
so that the designation of a beneficiary, falsely stated to be the wife of 
insured, was not a fraud upon the heirs of insured or upon his legal 
wife, who might have been designated but who had no vested interest 
in the certificate prior to the member’s death, and the question whether 
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such certificate was void as a fraud upon the society did not arise, where 
it paid the fund into court, thereby waiving any question of fraud as to 
it. 

(For other cases, see Insurance, Dec. Dig. § 777.) 


5. INSURANCE — BENEFICIARY FALSELY DESIGNATED AS 
WIFE WHO MARRIED MEMBER AFTER ISSUANCE OF 
CERTIFICATE TAKES PROCEEDS IN ABSENCE OF VALID 
DESIGNATION. 


Where a member of a fraternal benefit society designated as bene- 
ficiary a woman whom he falsely stated to be his wife, and thereafter 
he married that woman on the death of his first wife, the designated bene- 
ficiary was entitled to the benefit under a by-law of the society, provid- 
ing that, in the absence of designation of beneficiaries, the wife should 
teceive the benefit, even if it should be held that the designation of the 
wife was void. 


(For other cases, see Insurance, Dec. Dig. § 793.) 


Appeal from First Branch Appellate Court, First District, on Ap- 
peal from Superior Court, Cook County; Denis E. Sullivan, Judge. 

Interpleader by the Columbian Circle against Margaret Auslander, 
Estelle B. Schramm, and others, to determine the right to the benefit 
under a fraternal beneficiary certificate. A decree awarding the fund to 
Estelle B. Schramm and others, the children of insured, was affirmed by 
the Appellate Court, and Margaret Auslander, the widow of insured, ap- 
peals. Reversed and remanded, with directions. 


Henry F. Antes, of Chicago, for appellant. 
Cavender & Kaiser, of Chicago, for appellees. 


HANCOCK v. NATIONAL COUNCIL OF THE KNIGHTS AND 
LADIES OF SECURITY. (No. 14394.) 


(Supreme Court of Illinois. April 19, 1922.) 
135 Northeastern Reporter, 33. 


3. INSURANCE — TEST WHETHER STATEMENTS IN APPLI- 
CATION MADE AS INDUCEMENT TO CONTRACT ARE 
“MATERIAL” STATED. 


Whether statements of an application as an inducement to a contract 
are material is determined by the question whether reasonably careful 
and intelligent men would have regarded the fact stated as substantially 
increasing the chances of the event insured against, so as to cause a re- 
jection of the application or different conditions. 


(For other cases, see Insurance, Dec. Dig. § 255.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Material.) 


4. INSURANCE—STATEMENT BY APPLICANT RELATING TO 
RISK AND DECLARED BY POLICY TO BE A CONDITION 
IS A “WARRANTY.” 


Any statement made by an applicant which relates to the risk, and 
is declared by the policy, or other instrument incorporated with it, to be 
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a condition of the insurance, is a warranty, which must be literally true 
to create any liability. 

(For other cases, see Insurance, Dec. Dig. § 264[1].) 

(For other definitions, see Words and Phrases, First and Second 
Series, Warranty.) 


5. INSURANCE — APPLICANT’S “MISREPRESENTATION” DE- 
FINED. 


A misrepresentation is a statement of something as a fact which is 
untrue and material to the risk, and which the insured states, knowing it 
to be untrue, in an attempt to deceive, or which he states positively is 
true without knowing it to be true, and which has a tendency to mislead. 

(For other cases, see Insurance, Dec. Dig. § 253.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Misrepresentation. ) 


6. INSURANCE — AMBIGUITY IN CONTRACT CONSTRUED 
AGAINST COMPANY. 


In construing a contract, if there is ambiguity or doubt, it is re- 
solved against the company, because the language of the contract is 
chosen by it. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


7. INSURANCE—NO RECOVERY IF MATERIAL STATEMENTS 
La MADE PART OF THE CONTRACT ARE 
FALSE. 

Where an application for life insurance is a part of a contract, and 
the statements therein are warranted to be true, such statements are 
deemed material, whether they are so or not and if shown to be false 
there can be no recovery, however innocently the statements were made. 


(For other cases, see Insurance, Dec. Dig. § 266.) 


8. INSURANCE—ANSWERS IN APPLICATION AS TO HEALTH 
AND FAMILY HISTORY HELD TO RELATE TO FACTS 
AND TO BE WARRANTIES. 


Where the benefit certificate, the application for membership, and 
the constitution and by-laws of the society constituted the contract of 
insurance, and the application declared the statements of the applicant to 
be warranties, statements as to his family history and previous health 
record related not to matters of opinion or judgment but to matters of 
fact, and were warranties. 


(For other cases, see Insurance, Dec. Dig. § 723[5].) 


Error to Appellate Court, First District, on Appeal from Municipal 
Court of Chicago; Edward K. jarecki, Judge. 

Action by Nellie Hancock against the National Council of the 
Knights and Ladies of Security. From judgment of the Appellate Court, 
affirming a judgment for plaintiff, defendant, by leave, brings certiorari. 
Reversed and remanded. 


A, W. Fulton, John V. McCormick, and S. J. Fulton, all of Chicago, 
for plaintiff in error. 

Gustav E. Beerly and John R. McCabe, both of Chicago (Ellis S. 
Chesbrough, of Chicago, of counsel), for defendant in error. 
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STATE LIFE INS. CO. vy. PLETCHER. (No. 11270.) 
(Appellate Court of Indiana, Division No. 2. March 31, 1922.) 
134 Northeastern Reporter, 876. 


8. INSURANCE—TENDER OF RETURN OF PREMIUMS NECES- 
aan DEFENSE FOR FALSE STATEMENTS IN APPLI- 
CATION. 


An insurance company cannot defend an action to recover on a life 
insurance policy on the ground of false representations by insured as to 
the condition of his health, where it fails to prove a proper legal tender 
of return of the premiums paid by insured. 


(For other cases, see Insurance, Dec. Dig. § 615.) 


Appeal from Superior Court, Elkhart County; Wm. B. Hite, Judge 
Action by Ada Pletcher against the State Life Insurance Company 
Judgment for plaintiff, and defendant appeals. Affirmed. 


Robert E. Proctor, of Elkhart, for appellant. 
Harman & Jay, of Elkhart, for appellee. 


Nicuots, J. Action by appellee against appellant upon an insurance 
policy in which she was named as the beneficiary. The complaint was 
answered in three paragraphs; the first a denial, and the second and 
third involving false and fraudulent answers in the application for in- 
surance. A demurrer to the appellee’s second paragraph of reply, which 
paragraph involves the question of estoppel, was overruled. 

The cause was submitted to a jury for trial, and, at the close of the 
evidence, appellee filed her motion to instruct the jury to return a ver- 
dict for $5,000 in her favor, which motion was sustained by the court. 
Appellant presents two errors, to wit: Error of the court in overruling 
its demurrer to the second paragraph of reply, and in overruling its 
motion for a new trial. 

It appears by the uncontradicted evidence that appellant, for the 
purpose of showing tender of the return of the premium, offered in evi- 
dence a voucher issued by it in the sum of $193.82, in favor.of appellee, 
dated October 5, 1920. Appellee offered in evidence a letter of the same 
date wherein appellant denied liability on account of the false statements 
as to the physical condition of the insured, and stated that the premium 
of $186.55, with interest thereon from date of application to December 
12, 1920, was returned to appellee. Appellee also offered in evidence a 
letter dated December 10, 1920, to Messrs. Harmon & Jay attorneys, Elk- 
hart, Ind., which letter was from the vice president of appellant com- 
pany, and called attention to the letter of October 5th, in which the com- 
pany denied liability, and to the fact that a check for $186.55 in repay- 
ment of the premium on the policy was forwarded to appellee, and that 
appellee had returned the check to appellant company, where it was 
held subject to order. 

[1, 2] This evidence, which is wholly uncontradicted, is all of the 
evidence pertaining to any tender by way of repayment of the premium 
which the insured had paid, and clearly it does not appear therefrom that 
there was any legal tender of the premium sought to be returned to 
appellee, nor does the record show a payment or bringing into court by 
appellant of the returned premium. A tender of money, to be available, 
must first be offered the party entitled to receive it, or to some one au- 
thorized to receive it for him, and, if refused, the money must then be 
paid into court for his use and benefit. Grand Lodge v. Clark, 189 Ind. 
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oe 127 N. E. 280; Phoenix Ins. Co. v. Overman, 21 Ind. App. 516, 52 

E. 771. In the instant case there was no tender of the money, but 
: ‘mailing to appellee of a personal check of appellant, and thereafter 
there was a failure to pay into court. This does not amount to an avail- 
~~ tender. U. S., etc., Ins. Co. v. Clark, 41 Ind. App. 345, 83 N. 


[3] Appellant having failed to prove a legal tender for repayment 
of the premium, the court did not err in instructing the jury to return a 
verdict for appellee. Having reached. this conclusion, we do not need 
to discuss the alleged error with reference to the ruling of the court om 
the demurrer to the reply. 

The judgment is affirmed. 


NATIONAL LIFE INS. CO. OF MONTPELIER, VERMONT, v. 
WATSON. 


(Court of Appeals of Kentucky. March 24, 1922.) 
239 Southwestern Reporter, 35. 


1. INSURANCE—UNDER POLICY EXEMPTING FROM LIABIL- 
ITY FOR SUICIDE WHILE INSANE, INSURER IS LIABLE 
ONLY IF INSURED WAS SO DEVOID OF MIND THAT HE 
DID _ INTEND TO COMMIT ACT RESULTING IN. 
DEATH. 


Parties to a life insurance contract may agree that liability will not 
attach if death is produced by suicide while insane, in which case the: 
company in the event of suicide is not liable unless insured was so de- 
void of mind that he did not know what he was doing, and did not intend 
to commit the act which resulted in his death, and the mere fact that 
it was committed as a result of an irresistible impulse or an insane im- 
pulse is not sufficient to render the company liable. 


(For other cases, see Insurance, Dec. Dig. § 446.) - 


Appeal from Circuit Court, Fayette County. 

Action by Inez Wall Watson, executrix of W. G. Watson, against. 
the National Life Insurance Company of Montpelier, Vt. Judgment for 
plaintiff, and defendant appeals. Reversed, with directions to grant a 
new trial. 


William Marshall Bullitt and Bruce & Bullitt, all of Louisville, and. 
Hunt & Bush, of Lexington, for appellant. 

Hager & Stewart, of Ashland, and Allen & Duncan, of Lexington, 
for appellee. 


Tuomas, J. On April 3, 1914, the appellant and defendant below,. 
National Life Insurance Company, of Montpelier, Vt., issued upon the 
life of Dr. W. G. Watson of Huntington, W. Va., two policies, one for 
$2,000 and the other for $3,000, and each was made payable to his es- 
tate. In the applications which the insured signed to procure the policies. 
and which were attached to them there was this stipulation: 

“If, within one year from the date of the policy, I shall suicide or 
destroy myself, sane or insane, the policy shall be null and void and the- 
company discharged from liability except for the premium paid.” 
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On the morning of December 26, 1914, less than nine months after 
the date of the policies, the insured died from a self-administered hypo- 
dermic injection of morphine. He had executed his will, in which his 
wife and plaintiff below, Inez Wall Watson, was appointed as executrix, 
and she qualified after the will was probated and took the necessary 
steps to collect the policies, but the company declined to pay any part of 
either of them, except the premiums paid, upon the ground that the 
quoted clause from the applications relieved it therefrom. 

At the trial there was a verdict and judgment in favor of the plain- 
tiff for the full amount sued for, and this appeal seeks a reversal thereof, 
chiefly upon the ground that the court misinstructed the jury by attaching 
to instruction No. 1 this clause: ‘ 

“Or if the jury believe from the evidence that the said decedent was 
so insane that at the time of his act he was unable to govern his actions 
A reason of some insane impulse, the jury should find for the plain- 
tiff.” 

The first part of that instruction told the jury that— 

If they believed the insured “came to his death from the effects of 
an overdose of morphine injected into his arm by himself, without 
suicidal intent; or if his death was so caused and the jury believe at the 
time he so injected morphine into his arm he was so insane that he did 
not know he was taking his life or that his act in so doing would proba- 
bly result in his death, * * * the jury should find for the plaintiff. 

There was sufficient evidence in the case to support the instruction 
as last quoted, and the question presented is whether the court erred in 
incorporating in it the “insane impulse” clause. Our opinion is that it 
was error to do so, which we will now proceed to demonstrate. 

The history of the defense of suicide by the insured under a life 
policy is (a) that if the act is committed while the insured is sane it will 
be a defense to a recovery on the policy, although there is no stipulation 
in it against suicide. Mooney v. Ancient Order United Workmen’s etc., 
114 Ky. 950, 72 S. W\ 288, 24 Ky. Law Rep. 1787; Hunziker v. Supreme 
Lodge, etc., 117 Ky. 418, 78 S. W. 201, 25 Ky. Law Rep. 1510, and Rit- 
ter v. Mutual Life Insurance Co.,. 169 U. S. 139, 18 Sup. Ct. 300, 42 L. 
Ed. 693. If, however, the self-destruction was inflicted when the insured 
was insane, the defense of suicide would not prevail. Notwithstanding 
that condition of the law, insurance companies began to insert in their 
policies (b) a stipulation against suicide without the qualifying words 
“sane or insane” which, it was held, did not substantially change the 
rights of the parties, since the act of self-destruction without a stipula- 
tion containing those words would constitute a defense only when the in- 
sured was sane, and that the stipulation against suicide simpliciter re- 
ferred only to the act of a sane mind. St. Louis Mutual Life Insurance 
Co. v. Graves, 6 Bush, 268; Mutual Benefit Life Insurance Co. v. Da- 
viess’ Executrix, 87 Ky. 541, 9 S. W. 812, 10 Ky. Law. Rep. 577; Man- 
hattan Life Insurance Co. v. Beard, 112 Ky. 455, 66 S. W. 35, 23 Ky. 
Law Rep. 1747; Connecticut Life Insurance Co. v. Akens, 150 U. S. 468, 
14 Sup. Ct, 155, 37 L. Ed. 1148; and 14 R. C. L. pages 1228-1231, in- 
clusive. 

In order to avoid the construction of the courts in classifications (a) 
and (b) above, insurance companies began to insert in their policies 
stipulations against “suicide, sane or insane,” and many courts, including 
this one, have construed such clauses to mean that the company is ex- 
cused from payment where the insured takes his life in all cases, except 
where he was so devoid of mind at the time that he did ndt realize or 
contemplate the nature of his act and the physical consequences thereof. 
In other words, that he was so devoid of mind that he did not know what 
he was doing, and did not intend to commit the act which resulted in his 
death, and with the exception of some dictum (hereafter to be noted) 
the above has been the consistent holding of this court from the time the 
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“sane or insane” clause was first presented for consideration, as will be 
seen from the Daviees and Beard Cases, supra, and those of Masonic Life 
Ass’n v. Pollard, 121 Ky. 349, 89 S. W. 219, 28 Ky. Law Rep. 301, 123 
Am. St. Rep. 198; Metropolitan Life Insurance Co. v. Thomas (Ky.) 
106 S. W. 1175, 32 me Law Rep. 770; Modern Woodmen of the World 
v. Neeley (Ky.) 111 S. W. 28, 33 Ky. Law Rep. 758; Inter-Southern 
Life Insurance Co. v. Boyd (Ky.) 124 S. W. 333 (not elsewhere re- 
ported); Bankers’ Fraternal Union, etc., v. Donahue (Ky.) 109 S. W. 
878, 33 Ky. Law Rep. 196; Vicars v. ZEtna Life Insurance Co., 158 Ky. 
1, 164 S. W. 106; Sovereign Camp, Woodmen of the World, v. Land- 
rum, 158 Ky. 841, 166 S. W. 598; Sovereign Camp, Woodmen of the 
World, v. Valentine, 173 Ky. 182, 190 S. W. 712; Security Life Insurance 
Co. of America v. Duncan, 184 Ky. 443, 211 S. W. 758; and Columbian 
National Life Insurance Co. v. Wood, 193 Ky. 395, 236 S. W. 562. 

In the last-cited case the identical question raised by this appeal was 
before this court. The court therein instructed the jury to find for plain- 
tiff if it believed from the evidence-that— 


At the time the insured shot himself, if he did so, “he was so insane 
that he did not know that he was taking his life, or if the jury should 
believe from the evidence that his act of self-destruction was the result 
of an irresistible impulse over which his will had no control, and that such 
act of selfsdestruction was not an act of his wolttion.” 

On appeal the company insisted that the italicized portion of the in- 
struction was erroneous, and in reply thereto the opinion quoted it and 
said: 

“This much of the instruction must be conceded to be erroneous. The 
trial court should not have so instructed the jury, and, had the quoted 
words been omitted from instruction No. 1, the instruction would not 
have been subject to more than passing criticism.” 

But, it is insisted by appellee’s counsel that this court in the cases 
of Sovereign Camp, Woodmen of the World v. Ethridge, 166 Ky. 795, 
179 S. W. 1022, and Fidelity Mutual Life Insurance Co. v. Cochran, 187 
Ky. 430, 219 S. W. 172, approved the above italicized clause as embody- 
ing the correct rule in such cases, and that under those opinions the stipu- 
lation against a suicide “sane or insane” is no defense if the act of self- 
destruction was the result of an irresistible impulse produced by insanity, 
though an intention to commit it existed. It must be admitted that those 
opinions, on their face, possess the comprehensiveness contended for, but 
we have examined the record in each of them, and find that the statements 
therein enlarging the rule, as claimed by appellee’s counsel, were en- 
tirely unauthorized, and are pure dictum. 

The instruction complained of in the Ethridge Case was somewhat 
confused, but it was qualified with the statement that— 

The company was liable if the insured, at the time of taking his 
life, ‘‘did not have sufficient will power to govern his actions by reason 
of some insane impulse, the result of mental unsoundness, that caused 
him to take his life and rendered him incapable of realising the conse- 
quences of his act.” 

It might have been held that the italicized portion of the instruction 
relieved the preceding objectionable features of the quotation frem it, 
and thus rendered it unnecessary for the broad statement contained in 
the opinion upon which counsel for appellee relies, since the mental un- 
soundness was required to be such as “rendered him [insured] incapable 
of realizing the consequences of his act.” But, whether so or not, that 
opinion, as expressed on its face, is out of line with all preceding cases 
from this court, as well as succeeding ones, except the Cochran Case, 
which itself has been succeeded by others, especially the Wood Case, 
repudiating the contention now made. 

The Cochran Case followed the Ethridge opinion, and an examina- 
tion of the record shows that neither in the evidence nor in the. insturc- 
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tions was the question raised as to the liability of the company if the 
insured committed suicide under the influence of an irresistible impulse. 
None of the witnesses was asked any such question, nor did the single 
instruction given in the case contain any such submission, and the state- 
ments in the opinion upon which reliance is now made were the result 
of an oversight, and are likewise dictum. 


In the case of Jefferson v. New York Life Insurance Co., 151 Ky. 
609, 152 S. W. 780, it is said that— 


“There is nothing peculiarly sacred about a contract of insurance, 


which places it upon a plane above, or different from, that upon which 
other contracts rest.” 


This is but saying that parties to an insurance contract may insert 
therein any valid stipulation that may be agreed upon and it will be en- 
forced by the courts, although it is the rule to construe them, when ambi- 
guous, most strongly against the insurer. 


[1] It is therefore competent for the parties to such a contract to 
agree that liability wil] not attach if death is produced by suicide, al- 
though the insured be insane when it is committed. The theory upon 
which the plaintiff may recover, if the insured did not know at the time 
the physical consequences of his act, as held in the cases supra from 
this court, rests upon the idea that he did not in law commit it. If the 
further circumscribing rule is adopted, as contended for, and as the trial 
court did in this case, there could be no act of the insured which would 
relieve the company from payment when death was: produced by suicide 
resulting from insanity, since a self-destruction committed when it was 
not intended and one committed under an irresistible impulse together 
include all the elements and cover the entire field of insanity, and the 
stipulation against’ such suicides would be reduced to nothing, and, as 
heretofore shown, the company would occupy no better attitude than if 
no stipulation with reference to suicide had been made; for, as we have 
seen, suicide while sane is a defense to a recovery on the policy, though 
it is entirely silent on the subject. We do not feel that we should extend 
the doctrine any further than is contained in the cases supra, and the 
dictum in the Ethridge and Cochran Cases should not be followed. Upon 
another trial the complained of portion of instruction No. 1 should be 
omitted therefrom, and another instruction should be given, embodying 
the idea contained in No. 6, offered by defendant. 


[2] Complaint is also made of the refusal of the court to permit F. 
H. Yates, a witness introduced by defendant, to detail a certain conver- 
sation with the deceased upon which the opinion of the witness as to his 
mental condition was partially based. We do not think the court erred 
jn its ruling for two reasons: (1) The witness was introduced by de- 
fendant, and he showed sufficient acquaintance from association with the 
deceased to form a correct opinion without detailing the facts upon which 
his opinion was based; and (2) the conversation related to delicate fam- 
ily affairs, and defendant was not compelled to inquire into it in order 
to obtain the opinion of the witness. 


For the reasons indicated, the judgment is reversed, with directions 
to grant a new trial and for proceedings consistent herewith. 
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FERRAND er aL, v. FRATERNAL RESERVE ASS’N. (No. 38.) 
(Supreme Court of Michigan. March 30, 1922.) 
187 Northwestern Reporter, 347. 


2. INSURANCE — EVIDENCE HELD SUFFICIENT TO SHOW 
ASSESSMENTS TIMELY PAID. 


In an action on a fraternal benefit certificate, testimony of insured’s 
mother held sufficient to show that payments of assessments were timely 
made. 


(For other cases, see Master and Servant, Dec. Dig. § 819[2].) 


3. INSURANCE—PROVISION OF BY-LAWS THAT LOCAL OF- 
FICERS ARE INSURED’S AGENTS NO DEFENSE WHERE 
SECRETARY TO WHOM DUES WERE PAID FAILED TO 
REMIT IN TIME REQUIRED. 


That the by-laws of a benefit association provided that the officers 
of subordinate councils were agents of the members in the collection and 
transmission of moneys due the Supreme Council and that the association 
should not be liable for failure to transmit assessments paid to it is no 
defense to an action on a certificate, where insured’s dues and assessments 
were timely paid to the local secretary, who negligently failed to remit 
them within the time prescribed by the by-laws. 


(For other cases, see Master and Servant, Dec. Dig. § 753[2].) 


4. INSURANCE—BENEFIT ASSOCIATION HELD ESTOPPED TO 
CLAIM ASSESSMENTS WERE RECEIVED IN IGNORANCE 
OF INSURED’S DISAPPEARANCE. 

A fraternal benefit association which accepted payment of insured’s 
dues and assessments and certified that he was in good standing after 
its aid had been invoked by insured’s mother in an effort to find him 
after his disappearance was estopped from claiming that it received 
payment of the assessments in ignorance of his disappearance. 


(For other cases, see Master and Servant, Dec. Dig. § 755[3].) 


Error to Circuit Court, Kent County; William B. Brown, Judge. 
Action by Charles L. Ferrand and another against the Fraternal 


Reserve Association. Judgment for plaintiffs, and defendant appeals. 
Affirmed. 


Argued before Fellows, C. J., and Wiest, Stone, Clark, Bird, Sharpe, 
Moore, and Steere, JJ. 


Samuel H. Rhoads, of Lansing (E. R. Hicks, of Oshkosh, Wis., of 
counsel), for appellant. 
Elvin Swarthout, of Grand Rapids, for appellees. 
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DARBY v. NORTHWESTERN MUT. LIFE INS. CO. (No. 22498.) 
(Supreme Court of Missouri, Division No. 1. March 14, 1922.) 
239 Southwestern Reporter, 68. 


1. INSURANCE—WHERE POLICY PROVISION MADE TIME ES- 
SENCE OF CONTRACT, DEFAULT IN PAYMENT OF PRE- 
MIUM WORKED FORFEITURE. 


Where a policy provided that “upon default in the payment of any 
premium this policy shall cease * * * except as hereinafter provided, 
time became the essence of the contract, and a failure to pay a premium 
when due worked a forfeiture subject to the exception of a period of 31 
days’ grace and a right of reinstatement. 


(For other cases, see Master and Servant, Dec. Dig. § 349[1].) 


2. INSURANCE — ACCEPTANCE OF OTHER NOTES NOT 
SHOWN AS GIVEN AFTER DEFAULT INADMISSIBLE TO 
re WAIVER OF DEFAULT IN PAYMENT OF PRE- 
MIUM. 


On an issue whether a note taken by a local agent amounted to a 
payment of defaulted premium and was a waiver of policy conditions, 
evidence that local agent previously took three notes for other policies, 
there being no evidence that the notes were given after default in pay- 
ment of premiums, was inadmissible. 


(For other cases, see Master and Servant, Dec. Dig. § 664.) 


3. INSURANCE — INSURED GIVING NOTE FOR DEFAULTED 
PREMIUM, BUT NOT EXAMINED FOR REINSTATEMENT, 
EVIDENCE THAT HE SEEMED IN PERFECT HEALTH 
PREJUDICIAL TO COMPANY. 


In an action on a policy, lapsed for nonpayment of premium, where 
the issue was whether receipt of a note amounted to payment of de- 
faulted premium and waived a reexamination, insured not having pre- 
sented himself for reinstatement, examination evidence of the widow and 
a doctor as to insured’s appearance for 2 or 3 days after the note was 
given was irrelevant and prejudicial. 


(For other cases, see Master and Servant, Dec, Dig. § 648[2].) 


Appeal from Circuit Court, Stoddard County; W. S. C. Walker, 
Judge. 

Action by Charles M. Darby, administrator of the estate of Samuel 
E. Darby, deceased, against the Northwestern Mutual Life Insurance 
Company. From judgment for plaintiff, defendant appeals: Reversed 
and remanded for new trial. 


Nagel & Kirby, of St. Louis, for appellant. 
Wammack & Welborn, of Bloomfield, for respondent. 


Etper, J. This is an action upon a policy of insurance for $10,000.00, 
issued by defendant on the life of Samuel E. Darby, payable to the estate 
of said Darby. Suit was brought by plaintiff as administrator of the 
said estate. On a trial before a jury a verdict was returned in favor of 
plaintiff for the sum of $10,600.00. From a judgment rendered thereon 
defendant has appealed. 

The petition is conventional, alleging the execution and delivery of 
the policy on April 27, 1918; the payment by the insured of the pre- 
miums accrued and due; the death of the insured from influenza and 
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pneumonia; the request for blank forms for making proof of death and 
the refusal of defendant to furnish same; the denial by defendant of lia- 
bility; and the non-payment of the amount of the policy. 

The answer, after admitting the execution and delivery of the policy, 
denies that at the time of the death of Samuel E. Darby it was in force 
and effect, but avers that the semi-annual premium of $133.10 due on 
October 27, 1918, was not paid by the insured, or anyone in his behalf, 
on that date, or at any time thereafter, and that by reason thereof the 
said policy lapsed 31 days thereafter, and that by reason thereof the said 
policy that 31 days thereafter, to-wit, on November 27, 1918, and 
remained null and void at all times thereafter. The answer further de- 
nies each and every allegation of the petition. 

The reply admits that the semi-annual premium due October 27, 
1918, was not paid when due, or within 31 days thereafter; denies that 
the policy thereby lapsed and became null and void; and avers that on 
January 3, 1919, pursuant to an arrangement then and there made be- 
tween one A. V. Bayley, Jr., as the agent and representative of defend- 
ant, and Samuel E. Darby, the insured, the said Darby executed and deli- 
vered to the said Bayley, as the agent and representative of defendant, 
his promissory note for $70.20 to cover the payment of a quarterly pre- 
mium on said policy and certain other charges of defendant, and to re- 
new and continue in force the said policy until January 27, 1919, and 31 
days thereafter. The reply further alleges that said Samuel E. Darby, 
at the request of the said Bayley, went with the said Bayley on January 
3, 1919, to the office of defendant’s medical examiner at Essex, Mo., to 
submit to a medical examination, but that the said doctor was not at his 
office and the examination could not be had that day, and thereupon the 
said Bayley retained said note and went away from Essex without hav- 
ing obtained such examination; that on said day the insured was in good 
health, but that on January 6, 1919, he was seized with an actue attack 
of influenza and pneumonia and died on January 12, 1919, leaving suf- 
ficient property to pay all demands against the estate; that said 
Bayley turned the note aforesaid over to defendant in payment of the 
quarterly premium, and that defendant retained possession of said note 
and was in possession thereof at the time of the death of the insured; 
that plaintiff has offered, and now renews his offer, to pay the amount 
of said note, but that defendant has refused to accept payment thereof; 
that by the acts of defendant, and by the giving of said note, defendant 
waived the prompt payment of the semi-annual premium aforesaid, and 
the said policy was thereby renewed and continued in full force and ef- 
fect, and was in force and effect at the time of the death of the insured. 

The policy, which was filed with the petition, provides that premiums 
may be paid semi-annually or quarterly, in advance; that no premium 
after the first will be considered paid (except it be charged as a pre- 
mium loan) unless a receipt, signed by the president or secretary of the 
company, and countersigned by an agent authorized to receive such pre- 
mium, shall have been given therefor; that “upon default in the payment 
of any premium this policy shall cease and determine except as herein- 
after provided”; that a grace of 31 days shall be allowed for the pay- 
ment of every premium except the first; and that the policy “may be re- 
instated at any time within five years succeeding default in premium pay- 
ment, upon evidence satisfactory to the canipany of the insurability of 
the insured and payment of all premium arrears with interest at the rate 
of 5 per cent per annum.” (Italics ours.) 

Iva E. Darby, widow of Samuel E. Darby, testified that she‘ re- 
membered the circumstances of her husband taking out the policy sued 
on; that A, V. Bayley, Jr., represented defendant when the policy was 
written; that on January 3, 1919, Mr. Bayley “came there to get my hus- 
band to renew his insurance”; that on that day her husband gave Bayley 
a note which was returned to her after her husband’s death; that on 
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January 3, 1919, her husband’s health was good; that on January 4th he 
went to Bloomfield where he spent most of the day and on January 5th 
he was at home until in the afternoon and that during that day he left 
the house for the purpose of going to Dr. Brandon’s office to see the doc- 
tor; that her husband had no dealings with any one except Mr. Bayley 
about the insurance in question; and ‘that she did not know the scope of 
Bayley’s powers. 

Dr. J. P. Brandon testified on behalf of plaintiff that in January, 
1919, and for several years prior thereto he was the medical examiner 
of defendant at Essex, Mo.; that he had been the family physician of 
Samuel E. Darby, the deceased; that along about the Ist or 2d of Janu- 
ary A. V. Bayley, Jr., came into his office alone, bringing a short form 
examination blank, and asked him if he would examine Mr. Darby; that 
it was late in the afternoon and Mr. Bayley “seemed: to be in a hurry and 
wanted to get away on the train, [| suppose”; that witness never made a 
medical examination of Mr. Darby after that time and never saw him at 
his office, but was called on the morning of January 6th to attend him 
in his last illness; that after Bayley had requested him to examine Darby, 
witness met the latter on the street on Saturday at noon and Darby said: 
“I’m coming up to have that blank filled out”; that witness told him to 
come up the next morning, which was Sunday, and that witness was in 
his office at 9 o’clock that day and most of the day thereafter; that on 
Saturday when witness saw Darby he seemed to be in perfect health. 
On cross-examination witness stated that on the first or second day that 
Darby was sick “he was asking me what about the insurance, and I told 
him, ‘We can’t do anything with that now because you have got to be 
in sound health.’ ” 

Plaintiff then offered in evidence a note signed by Samuel E. Darby, 
dated Essex, Mo., January 3, 1919, due February 1, 1919, for the sum of 
$70.20 payable to the order of -A. V. Bayley, Jr., at the office of the 
Farmers’ Bank of Essex, Mo., with interest from date at the rate of 6 
per cent. per annum. 

Plaintift alsc offered in evidence a letter dated St. Louis, Mo, 
January 21, 1919, addressed to Mrs. Samuel E. Darby, and signed by W. 
J. Fischer, general agent of defendant, returning the note in question 
and stating in part: 

“This note is doubtless what Mr. Bayley referred to in his letter of 
January 10th to Dr. Brandon, urging the execution of the medical certi- 
ficate which was necessary for the reinstatement. I found this note at- 
tached to copies of two letters, one addressed to Dr. Brandon, above ref- 
erred to, and another addressed to Mr. Darby under date of January 10th, 
both dictated from this office, doubtless because Mr. Bayley was disap- 
pointed that the examiner’s certificate had not reached this office. Mr. 
Bayley left this office (without leaving any specific address), for the 
Pacific Coast, to be gone a month or six weeks, and I am sure that he 
will regret that his attempt to be of service to you and your family in 
this instance failed in its purpose.” 


Over the objection of counsel for defendant Charles M. Darby, the 
plaintiff testified that the deceased was apparently in good health on 
January 3d, 4th and 5th; that he “left plenty of assets to have paid this 
note,” and that witness had authorized the payment of the note if de- 
fendant would pay the policy. The witness also testified that he had 
made out proofs of death and sent them to defendant, and that he knew 
nothing of the scope of Mr. Bayley’s authority as agent of defendant. 

On behalf of plaintiff there was further offered in evidence a letter 
to S. E. Darby, dated St. Louis, Mo., Nov. 22, 1918, signed by W. J. 
Fischer, general agent, advising that the period of grace allowed for the 
payment of the semi-annnual premium of $133.10 due on the policy 
would expire November 27th and “if the premium is not paid within the 
grace period, it will be necessary to furnish a short form medical ex- 
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amination at your expense to reinstate the policy.” There was also in- 
troduced a note for $60.00, dated St. Louis, Mo., April 27, 1918, signed 
by S. E. Darby, and payable to the order of A. V. Bayley, Jr. 

On behalf of defendant A. V. Bayley, Jr., testified that in 1918 he 

was district agent for defendant in Southeast Missouri; that in 1916 he 
sold Mr. Darby a policy which lapsed and was reinstated once or twice, 
and that on these reinstatements the usual short form for medical ex- 
amination was gone through; that in April, 1918, he sold Mr. Darby the 
policy sued on and at that time the premium was paid for six months; 
that the next semi-annual premium was not paid when due; that he was 
not authorized to receive any notes on behalf of the company except a 
special form of premium note that is issuable after 2 years, when the 
policy has a loan value; that in taking the note of January 3, 1919, 
“I did not accept that on behalf of the company. After I got that note 
I took it to my office and held it among other notes that I owned until 
I went West on a trip. I then took the mote to St. Louis to the St. 
Louis effice and placed it in the hands of a stenographer there with cer- 
tain instructions. I never transferred, sold or indorsed this note. It was 
my property at all times. The company had no interest in this note at 
all, * * * When the agent accepts a note from an applicant he is re- 
sponsible to the company for the premium, regardless of the kind of set- 
tlement he makes with the applicant. I take the note and receipt to the 
company in cash, either carrying the note myself or having some bank 
assist me in carrying it.” 

The witness further testified that in case of a reinstatement of the 
policy no agent of the company is authorized to waive a medical examina- 
tion. 

William J. Fischer testified that for 15 years he had been general 

agent for defendant in Eastern Missouri, having 52 counties under his 
jurisdiction, including Stoddard county; that defendant never receives 
payment of pemiums in notes other than on policies more than 2 years 
old; that neither he nor his office is authorized to waive any provisions 
of a policy regarding reinstatement and that no provision was waived 
with respect to the policy sued on; that when notes are taken from sub- 
agents— 
“T accept the notes as cash where the policy has been issued, and some- 
times discount them at the bank and sometimes carry them in my office 
if I can. If the notes are not paid I charge them to the agents account 
after maturity, and I remit net to the home office in cash. In doing that 
I act as an individual and not as, an agent of the company. * * * I 
did not carry for Mr. Bayley the two premium notes in connection with 
the policy sued on in this action. I never saw the note taken in payment 
of the payment of the first semi-annual premium. As to the note taken 
for the reinstatement, Mr. Bayley was en route to San Francisco and he 
wrote two letters, one to Dr. Brandon and one to Mr. Darby from my 
office, and left the note attached to these letters so that when the short 
form of examination was received and passed upon by the home office 
the note would become effective at that time and I would have charged 
it to his account. The short form for medical examination was never 
received in my office.” 

A. S. Hathaway, secretary of the defendant company, testified that 
as secretary he has charge of the issuance of policies, collection of pre- 
miums, payment of dividends and commissions and the reinstatement of 
lapsed policies; that the medical director, or medical department, passes 
on the evidence of insurability for reinstatement; that the company does 
not authorize general agents or others to take notes for premiums; that 
if agents do accept notes they do so entirely at their own risk and are 
obliged to report the premium to the company just as though collected 
in cash; that where a policy lapsed for non-payment of premium, if pay- 
ment was not made within the 31 day period of grace, the insurance— 
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“would go wholly out of force, and it could thereafter be reinstated only 
by payment within 5 years from the date of default of the amount of all 
past due premiums, with interest, and subject to evidence of insurability 
satisfactory to the medical department of the home office. Before rein- 
statement of the policy in suit, the evidence of insurability and medical 
examination would have to be passed on in behalf of the company by 
the medical department at the home office. The premium due October 
27, 1918, was not paid on the date due or within the grace period there- 
after, and there is no evidence whatever of the receipt by the company 
on account of this policy of any payment, either from the insured or any 
agent, subsequent to the initial semi-annual premium.” 

Dr. J. W. Fischer, medical director of defendant, stated that in or- 
der to reinstate the policy sued on it was necessary “for a medical ex- 
amination to be made by one of our appointed examiners, showing in- 
surability and approval by the medical director or one of his assistants 
at the home office”; that “no evidence of medical examination or physical 
examination or of the insurability of the policy holder, Samuel E. Darby, 
was received by the company at any time after the policy in question was 
issued”; that in order to determine the insurability of Mr. Darby for 
reinstatement it would have been necessary for him to have presented 
himself to Dr. Brandon, the local examiner, and for the doctor to have 
made an examination, and for Mr. Darby to have signed the “statement 
for restoration”; that in order to pass upon the insurability for reinstate- 
ment, “we require a record of the rate and quality of applicant’s pulse, 
as to whether there is any degeneration of the blood vessels, as to whether 
his heart is normal, his lungs, his actual weight, whether he has a hernia, 
if so whether it was retained by a well-fitting truss, an examination of 
the urine and his blood pressure, and a statement from the applicant as 
to whether he has had any illness or constitutional diseases or injury or 
has been contined to his house by illness since his policy lapsed, a state- 
ment in regard to his habits and the use of stimulants, the cause of death 
of members of his immediate family since the policy was issued, and 
whether he had consulted a physician for any reason since the policy ° 
had lapsed.” The witness also stated “we had no medical examiner at 
Essex, Mo., other than Dr. J. P. Brandon between the date of this pol- 
icy and January 12, 1919, who was authorized to examine Mr. Samuel 
E. Darby for reinstatement of his policy.” 

Defendant then offered in evidence a blank form of the “Statement 
for Restoration” referred to by Dr. Fischer. After setting forth several 
questions to be answered by the insured, the statement closes with the 
following declaration to be signed by the insured. 


“Said policy having lapsed, I desire to have the same reinstated, and 
herewith pay the past due premiums and interest, with the understanding 
that no liability exists on the part of the company until said company, 
at its home office in Milwaukee, shall have assented to the reinstatement 
of said policy, nor shall said policy be deemed to be in force, unless 
upon the date of its reinstatement by the company aforesaid, I shall be 
alive and in good health.” 

George E. Copeland, superintendent of agencies for defendant, tes- 
tified in part as follows: 


“The company does not authorize general agents or other agents to 
take notes for premiums on policies in the company. If Mr. Bayley took 
a note from Samuel E. Darby for an amount equal to a premium on ac- 
count of a proposed reinstatement of Mr. Darby’s policy, he was not 
authorized by the company to do so. A general agent or other agent has 
no authority whatever to reinstate or make any agreement for reinstate- 
ment of a lapsed policy. The power of an agent of the company in con- 
nection with a proposition for reinstatement of a lapsed policy is limited 
to accepting the premium with the proper medical certificate, and for- 
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warding it to the company for its action, giving a conditional receipt 
therefor.” 

The foregoing fairly and somewhat fully outlines the case made. At 
the close of plaintiff’s case and again at the close of the entire case de- 
fendant requested an instruction in the nature of a demurrer to the evi- 
dence, which instruction was refused. On behalf of plaintiff the court 
gave but one instruction, not necessary to be noted here. Further mat- 
ters essential to a consideration of the errors assigned will be noted in 
the course of the opinion. 


I. Defendant contends that the court erred “in admitting evidence 
incompetent, immaterial and irrelevant to any issue in the case and pre- 
judicial to appellant.” 

[1] Before proceeding to a consideration of the error assigned, it 
might be well to determine the issues actually involved. The policy sued 
on provides that “upon default in the payment of any premium this pol- 
icy shall cease and determine except as hereinafter provided.” The ex- 
ceptions referred to are a period of 31 days grace and a right of rein- 
statement after default. The dates when the semi-annual premiums be- 
came due were April 27th and October 27th of each year. Under the 
decisions time became the essence of the contract and the failure to pay 
a premium when due worked a forfeiture of the policy, subject to the 
exceptions above mentioned, Ashbrook v, Phoenix Mut. Life Ins. Co., 94 
Mo. 72, 6 S. W. 462; Suess v. Imperial Life Ins. Co., 193 Mo. 564, 91 
S. W. 1041; Gaterman v. American Life Ins. Co., 1 Mo. App. 300; Sick 
v. Insurance Co., 79 Mo. App. 609. By the reply of plaintiff it is ad- 
mitted that the semi-annual premium due October 27, 1918, was not paid 
by the insured at the time the same was due or within 31 days there- 
after. Such being the case, the policy was, according to its terms, termi- 
nated by the default, subject only to the right of the insured to be rein- 
stated. The terms of reinstatement were, that “evidence satisfactory to 
the company of the insurability of the insured” should be furnished, and 
that all premium arrears should be paid with interest, One of the 
requirements incident to furnishing evidence of insurability was for the 
insured to undergo a medical examination. There was no proof of the 
insured having been so examined. To the contrary there was evidence 
that he had not been examined. The principal issue made by the plead- 
ings and evidence therefore was, whether or not the defendant had 
waived the medical examination. The remaining issue presented was 
whether or not the receipt by th agent Bayley, of the note dated January 
3, 1919, amounted to a payment of the defaulted premium with interest 
and constituted a waiver of the conditions of the policy. With these is- 
sues in mind we approach the claim of error urged. 


[2] On behalf of plaintiff the court admitted in evidence, over the 
objection of defendant, three notes signed by S. E. Darby, for $45.00, 
$65.00 and $126.25, respectively, dated August 12, March 10, and March 
23, 1916, respectively, one thereof being payable to A. V. Bayley, Jr. and 
two being payable to Ira S. Rice and A. V.Bayley, Jr., together with 
three letters signed by Wm. J. Fischer, general agent, addressed to S. E. 
Darby, calling attention to ithe maturity of said notes and requesting pay- 
ment thereof. According to the record there is no testimony tending to 
show the purpose for which the said notes were given. From the briefs, 
however, we gather that they were given in connection with the payment 
of premiums on two previous policies for $5,000.00 each, taken out by 
Darby in the year 1916, which policies had also lapseg. There was no 
proof that the notes were given or received after default in the payment 
of premiums on the said prior policies. Manifestly they were not admis- 
sible to show a waiver of any condition or provision of the policy sued on 
or of any forfeiture thereunder. Nor were they admissible to show a 
course of dealing on the part of defendant which might amount to a 
waiver. Suess v. Imperial Life Ins. Co., 193 Mo. 564, 91 S. W. 1041. 
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[3] Over the objection of defendant the court also permitted the 
widow of Mr. Darby to testify as to the state of his health on January 
3d. Similarly, the court allowed Dr. Brandon to testify that when he 
saw Darby on the street on Saturday, January 4th, he seemed to be in 
perfect health. Again, the court permitted the plaintiff to testify as to 
the apparent good health of Darby on January 3d, 4th and 5th and that 
there was an epidemic of flu in the community and that “doctors were 
in great demand,” ; 

None of the above mentioned evidence was relevant to the questions 
at issue and all thereof was prejudicial to defendant. The notes intro- 
duced had nothing whatever to do with the policy sued on and were mis- 
leading to the jury. The statements as to Darby’s good health just prior 
to his death, as to the prevalence of influenza and as to the busyness of 
doctors were offered solely to show the lack of necessity of a medical ex- 
amination or in excuse for the failure of Darby to complete the examina- 
tion required. They shed no light, however, upon the question of waiver 
of the examination. All of the evidence was incompetent on any theory 
applicable to the case and should have been excluded. 

[4] II. Defendant urges that the court erred in excluding competent, 
relevant and material evidence offered by defendant. 

The evidence excluded was testimony of the witness A. V. Bayley, 
Jr., adduced upon direct examination, as follows: 

“Q. At the time you took this note from Mr. Darby on January 3, 
1919, did you explain to him that before the policy was reinstated he 
would have to go through the regular short form examination? A. I did. 

“Mr. Wammack: [| object to that, your honor, on the ground that 
this witness is incompetent to testify to any contract or arrangement 
made with Mr. Darby on the 3d day of January, 1919, at the time this 
note was given because Mr. Darby is dead and is not here to téstify in 
the case. 

“The Court: Sustained. (To which ruling of the court defendant 
duly excepted and still excepts.)” 

A question almost identical with that before us has recently been 
passed upon by the St. Louis Court of Appeals in Prindle v. Fidelity 
& Casualty Co. (Me. App.) 223 S. W. 252. There it was urged that the 
death of one Mrs. Henshaw, the insured, did not render the casualty 
company’s soliciting agent, Manker, incompetent to testify to conversa- 
tions or transactions between himself and the deceased. The court held 
such insistence to be cerrect, saying, loc. cit. 255: : 


“Mr. Manker, as appellant’s agent, not being a real party in inter- 
est, was not disqualified from testifying to conversations with Mrs. 
Arla A. Henshaw by reason of her death.” 

To the same effect have been the rulings of this court in Wagner v. 
Binder (Mo. Sup.) 187 S. W. 1128; Clark v. Thias, 173 Mo. 628, 73 
S. W. 616; and Allen v. Jessup (Mo. Sup.) 192 S. W. 720. 

Plaintiff contends, however, that as the answer remained in the rec- 
ord there is nothing of which defendant can complain. If it be true that 
the witness’ answer was not in effect stricken out by the sustaining of 
the objection, then plaintiff's claim that a medical examination was 
waived, which claim is stressed throughout the brief, is flatly contra- 
dicted. However, the sustaining of the objection had the effect of hold- 
ing the witness incompetent to testify as to any conversations had by 
Bayley with the deceased. That being the case it was useless for de- 
fendant to proceed further with any interrogation along that line. The 
error consisted in holding the witness incompetent, which clearly under 
the decisions he was not. Defendant’s contentions must therefore be 
sustained. 

III. Other errors, including an alleged error in the instruction given 
on behalf ‘of plaintiff, are assigned. However, in view of our rulings 
under paragraphs I and II above, it will be necessary that the cause be 
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retried, when any further errors, if error exists, can be corrected. Our 
order is that the judgment of the circuit court be reversed and the cause 
be remanded for a new trial, to be had in accordance with the views herein 
expressed. 
All concur, 
‘Aint 


BRAY v. AMERICAN NAT. ASSUR. CO. (No. 2918.) 


(Springfield Court of Appeals. Missouri. March 11, 1922. Rehearing 
Denied April 12, 1922.) 


238 Southwestern ‘Reporter, 1093. 


1. INSURANCE — ISSUE OF MISREPRESENTATIONS AS TO 
HEALTH HELD FOR JURY. 


In an action on a life policy, whether insured’s condition had been 
misrepresented at the time of the application held for the jury. 


(For other cases, see Master and Servant, Dec. Dig. § 668[7].) 


Appeal from Circuit Court, Dunlin County; W. S. C. Walker, Judge. 

Action by W. G. Bray, administrator of the estate of Robert E. Step- 
hens, deceased, against the American National Assurance Company. 
From judgment for plaintiff, defendant appeals. Affirmed on condition of 
remittitur. 


Orville Zimmerman, of Kennett, and Jones, Hocker, Sullivan & 
Angert, of St. Louis, for appellant. 
W. G. Bray, of Senath, in pro per. 


Brab_ey, J. Plaintiff, as the administrator of the estate of Robert 
E, Stephens, deceased, sued to recover on a $1,000 old line life insurance 
policy issued by defendant upon the life of Stephens, and payable at his 
death to his administrator, executor, or assigns. The cause was tried 
before the court and a jury, and plaintiff obtained judgment for $1,000 
on the policy, and $75 for attorney’s fee for vexatious delay. Defend- 
ant filed its motion for a new trial, but was overruled, and hence this ap- 
peal. 

The petition is in the usual form. The answer admits the issuance 
of the policy, the death of the insured, and the refusal of defendant to 
pay, and denies liability on the ground of alleged misrepresentations by 
the insured in the application; that the insured in the application repre- 
sented that he was then in good health; that he had not consulted any 
physician during the three preceding years; that he had never suffered 
from frequent attacks of intestinal colic, and that he had never had any 
ailment or disease of the kidneys or bladder. It is further charged in the 
answer that at the time of the applicaticn and prior thereto the insured 
had chronic inflammation of the gall bladder; that he had had frequent 
attacks of intestinal colic; that he had consulted and been treated by a 
physician within the three years prior to the date of the application. It 
is further charged that the matters so misrepresented contributed to and 
caused the death of the insured. The reply was a general denial. 

Defendant makes two assignments: First, that the court erred in 
refusing its instruction in the nature of a demurrer at the close of the 
whole case; and, second, that the court erred in submitting the issue of 
vexatious delay. : 
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Application for the policy was made on October 13, 1919; the policy 
was issued November 10, 1919; and insured died March 28, 1920. There 
is no claim that any disease or ailment alleged to have been misrepresented 
contributed to the death of the insured except the alleged diseased condi- 
tion of the gall bladder. Defendant contends that the evidence conclu- 
sively established that the insured died from chronic inflammation of the 
gall bladder, and that this chronic condition existed at the time of the 
application and issuance of the policy, and that the court should have 
directed a verdict for it. ‘Plaintiff introduced the policy and rested. 

Defendant’s evidence: 


Dr. C. G. Fisher testified that some two or three years prior to in- 
sured’s death he was called to see insured at Monette, Ark., and that 
from the history then given by insured, he diagnosed the trouble as chronic 
inflammation of the gall bladder; that his experience was that in such 
severe cases as he found in insured that without surgical relief there is 
usually a pus formation which sooner or later breaks itself or empties 
into the abdominal cavity thereby causing peritonitis. 


Dr. Krauss, of Memphis, Tenn., testified that h@ made an autopsy on 
the body of the deceased at Plantersville, Miss., some time in March, 
1920; that he found a diseased condition of the gall bladder and surround- 
ings indicating a chronic inflammation of the gall bladder; that he found 
a perforation in the lower part of the small intestine which in his opin- 
ion permitted the escape of the contents of the bowels into the peri- 
toneal cavity, and resulted in peritonitis; that the underlying cause of the 
perforation found was the chronic inflammation around the gall blad- 
der; that this inflammation was the underlying cause of death and was 
responsible for the constriction or spasm in the bowel that forced the 
perforation; that the immediate cause of death was peritonitis caused by 
the escape of the bowel content into the peritoneal cavity from the per- 
foration; that the underlying or superinducing cause was the chronic 
inflammation of the gall bladder. This witness testified that he gave 
particular attention to the perforation and observed around it in his opin- 
ion unmistakable evidence of nature’s repair work, which convinced the 
witness that the perfcration was made before death. He stated. also, 
that the condition he found with respect to the gall bladder must have 
existed for at least a year prior to death, and perhaps longer. 

Dr. Matlock, of Caruth, Mo., testified that he treated insured in August, 
1918, visited him three or four times; that in his opinion insured was 
then suffering from some trouble with the gall bladder. Dr. Martin, 
of Senath, Mo., where insured died, ‘testified that he was called to see 
insured in the evening prior to the day of his death; that he made no 
diagnosis because insured was suffering so severely he could get no his- 
tory of the case; that insured was suffering from intense pain in the 
towels, especially in the upper right hand region known as the ‘epigastric 
region; that pain in that region is usually caused from gall bladder or 
liver disturbances. Dr. Tipton, of Senath, testified that he was called to 
see insured about two days before his death; that he found insured on 
the floor of a restaurant suffering intensely with abdominal pains; that 
insured’s abdomen was so distended he could ascertain nothing by feel- 
ing and that on account of insured’s suffering he did not try to get a 
history of the case. The physicians mentioned, supra, were given the 
condition of the gall bladder and surroundings which Dr. Krauss says 
he found at the autopsy, and each gave it as his opinion that if those 
‘conditions existed insured was suffering from gall bladder trouble. De- 
fendant introduced several lay witnesses who had known insured for 
varying lengths of time and these witnesses gave evidence of insured’s 
“spells” and general sickness which evidence tended to support defend- 
-ant’s contention that insured at the time of the application and issuance 
‘of the policy was suffering from gall bladder trouble. 
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In rebuttal plaintiff offered evidence as follows: Dr. Spidel, of 
Senath, testified that he treated insured in August, 1918, the same sick- 
ness mentioned by Dr. Matlock; that he diagnosed the trouble as a 
bilious attack; that the liver, gall bladder and spleen were enlarged, indi- 
cating malaria trouble; that he was called to treat insured during his last 
illness; that he saw insured the day he died, that the trouble was general 
peritonitis; that at first peritonitis seemed localized in the lower left hand 
region somewhat removed from the gall bladder; that an escape of the 
contents of the bowels would cause the condition he found; that peri- 
tonitis was the immediate cause of death; that he had never seen a case 
of peritonitis follow a case of gall stone colic. This witness testified 
that the perforation in the intestine could have been caused from an ulcer 
as well as from gall bladder trouble; that a perforation might be caused 
in the small intestine by a emittent fever. Given the condition alleged 
to have been found by Dr. Krauss, this witness said that, if those con- 
ditions existed, insured was suffering with gall bladder trouble. Dr. 
Buckley, of Senath, examined insured for the policy. He testified that 
he found him in perfect health so far as he could find; that he made the 
usual test of kidney and urine trouble. Dr. Cantrell, of Plantersville, 
Miss., testified that he was present at the autopsy and wrote down the 
findings of Dr. Krauss; that Dr. Krauss when he found the perforation 
stated that it was due to chronic tuberculosis of the intestines; that this 
statement was made before the examination of the gall bladder was made. 
Plaintiff introduced lay witnesses who gave evidence tending to show 
that insured was a fairly healthy man, and that they had no knowledge 
of, nor had they heard insured complain of or say that he was suffering 
from gall bladder trouble. Mr. Abernathy, of Senath, embalmed the 
body. He testified that in doing so he pierced the stomach and bowels 
with a long instrument, that he inserted the instrument about twelve 
inches, and that the intestines would be perforated by the instrument he 
inserted. 

[1] When the evidence in this record is measured by the well- 
known rule applicable when a demurrer is interposed, we are of the opin- 
ion that the question at issue was for the jury. Lafferty v. Casualty 
Co. (Mo. Sup.) 229 S. W. 750; Foster v. Metropolitan Life Ins. Co. 
(Mo. App.) 233 S. W. 499; Burgess v. Ins. Co. (Mo. App.) 211 S. W. 
114; Id. (Mo. Sup.) 230 S. W. 315; Dye v. Ins. Co. (Mo. App.) 227 S. 
W. 1062. 

In the Lafferty Case, supra, there was nothing to take the case to the 
jury, as we read it, except the presumption that the premium had been 
paid, and this presumption springs from the fact that the policy was de- 
livered. The evidence by the defendant that the premium had not been 
paid was uncontradicted, yet it was ruled that the trial court could not 
direct a verdict. There the Supreme Court said: 

“The old familiar rule that the jury is the judge of the credibility of 
witnesses should not be overlooked, which must not be controlled or 
interfered with by the court. This is true whether the witnesses are in- 
troduced by the plaintiff in support-of the allegations of the petition or 
by the defendant in suppot of the allegations of the answer, In other 
words, the rule mentioned absolutely bars the right of the court to in- 
struct the jury to find for the plaintiff, even though hundreds of the 
most reputable witnesses of the community should testify to the facts 
stated in the petition; even though their testimony should be uncontra- 
dicted, the jury must still be the judge of the credibility of the witnesses 
and. the weight to be given to their testimony, and the same would be 
true as to the testimony of as many other witnesses should they testify 
to the facts charged in the answer, for the jury alone must be the judge 
of their credibility and the weight to be given to their testimony, and in 
either case the court has absolutely no legal authority to interfere with 
that absolute prerogative of the jury. Gannon v. Laclede Gaslight Co., 
145 Mo. 502, 46 S. W. 968, 47 S. W. 907, 43 L. R. A. 505.” 
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In Foster v. Metropolitan Life Ins. Co., supra, the St. Louis Court 
of Appeals, following the Lafferty Case, held that although defendant’s 
evidence of failure to pay the premium was uncontested the question was 
stilt for the jury. In view of these holdings, there is no support in the 
law for defendant’s contention that its peremptory request should have 
been given. 

[2] There was no evidence that the refusal to pay was vexatious, 
and that issue should not have been submitted. If within ten days from 
the filing of this opinion plaintiff will file a remittitur of $75, the amount 
of the judgment for vexatious delay, the judgment on the policy will be 
affirmed ; otherwise the cause will be reversed and remanded. 


Cox, P. J., and Farrington, J., concur. 


LEE v. MISSOURI STATE LIFE INS. CO. (No. 16919.) 
(St. Louis Court of Appeals. Missouri. March 7, 1922.) 
238 Southwestern Reporter, 858. 


1. INSURANCE—CONTROLLING REQUISITE OF ASSESSMENT 
PLAN IS PAYMENT DEPENDENT ON COLLECTIONS. 


Under Rev. St. 1919, § 6155, defining a contract of insurance upon 
the assessment plan, the controlling requisite of such a contract is that 
payment of the benefit must depend in some part upon the collection of 
an assessment from the other members holding similar contracts. 


(For other cases, see Insurance, Dec. Dig. § 124.) 


2. INSURANCE — ARTICLES AND BY-LAWS OF COMPANY 
NOT CONSIDERED UNLESS MADE PART OF POLICY. 


In detemining whether an insurance contract is one on the asses- 
sment plan, the articles of incorporation and the by-laws of the company 
are not to be considered unless they are made a part of the policy. 


(For other cases, see Insurance, Dec. Dig. § 152[1].) 


3. INSURANCE — POLICY HELD OLD-LINE CONTRACT, AND 
NOT ASSESSMENT, SO THAT COMPANY COULD NOT IN- 
CREASE ASSESSMENT. 

An insurance certificate requiring the insured to make fixed quarterly 
payments for the first five years, and thereafter payments proportioned 
to the amount necessary to pay annually five death benefits to 1,000 
members, and requiring the indemnity to be paid from the benefit fund 
which consists of money paid by members not previously transferred to 
the safety fund, and to be paid from the safety fund if there is not 
sufficient money in the benefit fund, does not make the payment dependent 
upon the collection of assessments from the members, and is an old- 
line policy, and not an assessment plan policy, so that the insurer could 
not thereafter increase the amount of the assessment. 


(For other cases, see Insurance, Dec. Dig. §§ 124, 191.) 


4. INSURANCE — REFERENCE IN APPLICATION TO BY-LAW 
RELATING TO PAYMENT OF ASSESSMENTS DOES NOT 
INCORPORATE ALL BY-LAWS IN THE POLICY. 


Even if the application were part of the policy, an agreement therein 
to pay the assessment at the time and place required by the by-laws 
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would incorporate in the policy only the by-laws relating to such pay- 
ments, and not the other by-laws of the company. 


(For other cases, see Insurance, Dec. Dig. § 152[1].) 


5. INSURANCE — CERTIFICATE HELD NOT TO MAKE BY- 
LAWS A PART THEREOF. 


Where a certificate of insurance promised to pay the benefit therein 
specified upon the following conditions and subject to the provisions and 
requirements stated on the back of the certificate, which were made a 
part thereof, and which did not in any way refer to the by-laws, the by- 
laws cannot be considered a part of the policy. 


(For other cases, see Insurance, Dec. Dig. § 152[1].) 


6. INSURANCE — REFUSAL TO PAY EXCESSIVE ASSESS- 
MENT DOES NOT AUTHORIZE FORFEITURE. 


The refusal of a policy holder to pay an increased assessment on his 
policy does not forfeit his policy where the company had no authority 
to increase the assessment. 


(For other cases, see Insurance, .Dec. Dig. § 362.) 


7. INSURANCE—FAILURE TO GIVE NOTICE OF FUTURE AS- 
SESSMENTS AFTER COMPANY DECLARED FORFEITURE 
EXCUSES TENDER OF SUBSEQUENT ASSESSMENTS. 


Where an insurance company had declared a forfeiture of a policy 
for the refusal of insured to pay an increased assessment which the com- 
pany was not authorized to make, and thereafter the company failed to 
give required notice of future assessments, it was apparent that it re- 
garded the policy as no longer in force, and that tender of future asses- 
sments under the policy would have been ineffectual, so that failure to 
make such tender was excused. 


(For other cases, see Insurance, Dec. Dig. § 362.) 


Appeal from Circuit Court, Lincoln County; E. B. Woolfolk, Judge. 

“Not to be officially published.” 

Action by Leroy M. Lee, as administrator of the estate of Leroy M. 
Lee, deceased, against the Missouri State Life Insurance Company. 
Judgment for the plaintiff, and defendant appeals. Affirmed, and cause 
certified to the Supteme Court. 


Jourdan, Rassieur & Pierce, of St. Louis, for appellant. 
Derwood E. Williams, of Troy, Joseph R. Palmer, of Elsberry, and 
Abbott, Fauntleroy, Cullen & Edwards, of St. Louis, for respondent. 


MACKEY et aL. v. MISSOURI STATE LIFE INS. CO. (No. 16921.) 


(St. Louis Court of Appeals. Missouri. March 7, 1922. Rehearing 
Denied March 23, 1922.) 


238 Southwestern Reporter, 861. 


INSURANCE — POLICY HELD OLD-LINE ,AND NOT ASSESS- 
MENT PLAN, SO THAT COMPANY COULD NOT INCREASE 
ASSESSMENTS. 


A ‘certificate of insurance requiring the insured to make quarterly 


payments in a stated amount for the first five years of the policy, and 
thereafter to make payments based on the expense element and mortuary 
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requirements, but giving insured the option to continue the stipulated 
quarterly payments indefinitely and requiring the benefits to be paid from 
the benefit fund, which consisted of moneys paid by the members not 
previously transferred to the safety fund, and, if there was not sufficient 
money in the benefit fund, to be paid from the safety fund, was a policy 
of old-line insurance, and not one of assessment plan insurance, so that 
the company could not thereafter increase the quarterly payments. 


(For other cases, see Insurance, Dec. Dig. §§ 124, 191.) 


Appeal from Circuit Court, Lincoln County; E. B. Woolfolk, Judge. 

“Not to be officially published.” 

Action by Nannie Mackey and another against the Missouri State 
Life Insurance Company. Judgment for the plaintiffs, and defendant ap- 
peals. Affirmed. 


Jourdan, Rassieur & Pierce, of St. Louis, for appellant. 
Derwood E. Williams, of Troy, Joseph R. Palmer, of Elsberry, and 
Abbott, Fauntleroy, Cullen & Edwards, of St. Louis, for respondents. 


Bruere, C. This suit was instituted by the plaintiffs as beneficiaries 
in a policy of insurance issued on the life of Joe Block by the Safety 
Fund Life Association, which is now. the defendant. 

The cause was tried by the court without a jury, and the trial re- 
sulted in a judgment for the plaintiffs for the amount of the policy, less 
the amount of payments payable thereunder from January, 1903, to the 
date of the insured’s death on the 17th day of September, 1918. Un- 
availing in its motion for a new trial, the defendant appealed. 

The appellant attacks the judgment herein on two grounds: First, 
that the certificate lapsed for the nonpayment of the payment due in 
January, 1903; and, second, that the certificate was abandoned and for- 
feited by the assured. The decisive question in this case is whether 
the policy herein is an old-line policy or an assessment policy. 

: The policy is dated November 22, 1895, and its provisions are as fol- 
ows: 


“The Safety Fund Life Association of Monroe City, Missouri. 
“Amount $3,000. _ Aged 44 Years. 


“In consideration of the representations, agreements, and warranties 
made in the application herefor, the Safety Fund Life Association does 
hereby issue this certificate and policy 6f insurance and constitutes Joe 
Block, of the county of Lincoln, state of Missouri, a member of said as- 
sociation, and promises to pay at its home office to his daughters, Nannie 
and Josie Block, if living, if not living, then to the legal representatives 
of said member, three thousand dollars within ninety days after the ac- 
ceptance of satisfactory proofs at its home office of the death of the said 
member, upon the following conditions, and subject to the provisions and 
requirements stated on the back of this certificate, which are hereby 
referred to and made a part hereof: The quarterly payment of twelve 
and 75/100 dollars shall be made to the association at its home office 
within the months of January, April, July, and October of each and 
every year, until such quarterly payments have been made for a full 
term of five years, beginning with the month of January next; at the end 
of said term, the contributions to the safety’ fund shall cease; and there- 
after the payments shall be made to the association at the place and within 
the months aforesaid of each and every year during the continuance of 
this certificate of membership, but will be reduced to the expense element 
and mortuary requirements, provided that the total payments made in 
aay one year shall be not less than $25.50, and provided further that in the 
event that the total payments required in any one year exceed $51.00, 
the safety fund shall be used to pay such excess.” 
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The provision and requirements stated on the back of the policy 
touching the question before us are as follows: 


““May Continue at Same Rate. 

“(1) At the expiration of the term of five years specified om the 
face of this certificate, the member who is the holder shall have the op- 
tion, having previously given sixty days’ notice, in writing, to the assoc- 
iation, to continue to make payments equal to those required to be made 
during the said term of five years, for an indefinite time, and the excess 
of such payments over and above the minimum amounts required to be 
paid after the expiration of the said term of five years shall become a 
surplus fund. 

“Time of Payments. 


“(2) If the holder of this certificate fails to make any quarterly 
payment within the time at the time herein required, or shall engage in 
military or naval service, the membership shall thereupon cease and all 
former payments made hereunder shall ipso facto be forfeited to the as- 
sociation, except as provided in provision No. 1 hereof. 


“What Constitutes Notice. 


(3) The association will cause to be mailed within the months of 
January, April, July and October of each year to the last post office ad- 
dress of the insured hereunder, or to the person designated by the’ in- 
sured, as shown by the books of the association, notice of the quarterly 
payments herein required. 

“Benefits. 


“(4) The indemnity under this certificate shall be paid from the 
benefit fund, which consists of all moneys paid by the members not pre- 
viously transferred to the safety fund, except the regular expense ele- 
ment of seventy-five cents per quarter on each one thousand dollars in- 
surance carried, and such part of the first three quarterly payments as 
shall be necessary for contingent expenses. In the event that there is not 
sufficient money in the benefit fund, then all or any part thereof shall 
be paid from the safety fund.” 


“Incontestability. 


“(6) When this certificate shall have been in continuous force for 
three years from its date, it shall be incontestable, except for fraud, de- 
fault in payments as and when herein provided.” 

The application referred to in the policy contains that— 


“If I shall omit, neglect, or refuse to make any of the quarterly pay- 
ments at the place and within the times in which they are required to be 
made by the certificate of membership to be issued hereon and the by- 
laws of this association, then and in either event the said contract and 
certificate of membership shall be null and void, whether so declared by 
the association or not, and all moneys which have been paid shall be for- 
feited to said association.” 

The assured paid all quarterly payments due under the policy up. to 
January, 1903. On said date the defendant raised the quarter-annual 
rate specified in the policy and demanded of the assured the : quarter- 
annual payment of $16.11, which he failed to pay. The assured duly 
tendered the amount of the fixed quarterly payment specified in the pol- 
icy, but the defendant refused to accept the same and canceled the pol- 
icy on its records for the nonpayment of the said sum demanded. 

The case of Leroy M. Lee, Adm’r, etc., v. Missouri State Life In- 
surance Co., 238 S. W. 858, decided at this term of court, involved the 
same issues raised in the case at bar. The contract of insurance in the 
Lee Case was very much similar to the policy in question. The distin- 
guishing feature between the two cases is that in this case provision No. 
1, contained in the policy in the Lee Case, is eliminated from the poli- 
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cy, and in lieu thereof there is written therein a provision giving the 
assured the option to continue to make the fixed payments specified in 
the policy for an indefinite time. 

The contract before us, therefore, contains more elements of an 
old-line policy than the Lee Case. There is absolutely nothing in the 
policy before us to indicate that the benefit is in any manner or degree 
dependent upon the collection of an assessment upon persons holding 
similar contracts. : 

This identical policy was before the Kansas City Court of Appeals 
in the case of Elliott v. Safety Fund Life Association, 76 Mo. App. 562, 
and it was there held that the policy, by its terms, was one of general 
life insurance. The Elliott Case was discussed and approved by the Kan- 
sas City Court of Appeals in the case of Ficklin v. Missouri State Life 
Ins. Co., 205 Mo. App. 452, 225 S. W. 102. 

The facts in this case bring it within the ruling of the Lee Case, 
supra, and the cases therein cited. It is therefore unnecessary to fur- 
ther discuss the points involved. 

The judgment of the circuit court of Lincoln county should be af- 
firmed. 


Per CurtamM. The opinion of Bruere, C.; is adopted as the opinion 
of the court. 

The judgment of the circuit court of Lincoln county is accordingly 
affirmed. 

Allen, P. J., and Becker and Daues, JJ., concur. 


HOWARD v. MISSOURI STATE LIFE INS. CO. (No. 16920.) 


(St. Louis Court of Appeals. Missouri. March 7, 1922. Rehearing 
Denied March 23, 1922.) 


238 Southwestern Reporter, 863. 


1, INSURANCE—REFERENCE IN APPLICATION TO BY-LAWS 
REGARDING TIME AND PLACE OF PAYMENTS DOES NOT 
INCORPORATE ALL BY-LAWS. 


Where the policy made warranties and agreements in the applica- 
tion a part of the contract, an agreement in the application to pay the 
quarterly assessments at the time and place specified in the by-laws did 
not incorporate into the policy all of the provisions of the by-laws. 


(For other cases, see Insurance, Dec. Dig. § 152{[1].) 


2. INSURANCE—POLICY HELD ONE FOR OLD-LINE AND NOT 
“ASSESSMENT PLAN” CONTRACT. 


Where a policy required the benefits to be paid from the benefit 
funds consisting of payments by the members with certain exceptions 
and, in the event the benefit fund was insufficient, to be paid from the 
safety fund, provided that it should not be construed to limit the liability 
of the member or to reduce the reserve or safety fund below the require- 
ments of the laws, the proviso does not make the policy an assessment 
plan policy, under Rev. St. 1919, § 6155, requiring a contract of insurance 
on the assessment plan to provide that the benefit must be in some 
manner dependent upon the collection of an assessment on holders of 
similar policies. 

(For other cases, see Insurance, Dec. Dig. § 124.) 
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Appeal from Circuit Court, Lincoln County; E. B. Woolfolk, Judge. 
“Not to be officialy published.” 


Action by Alice Howard against the Missouri State Life Insurance 
Company. Judgment for the plaintiff, and defendant appeals. Affirmed. 

Jourdan, Rassieur & Pierce, of St. Louis, for appellant. 

Derwood E. Williams, of Troy, Joseph R. Palmer, of Elsberry, and 
Abbott, Fauntleroy, Cullen & Edwards, of St. Louis, for respondents. 


BruerE, C. The plaintiff, Alice Howard, is the beneficiary in a pol- 
icy of insurance issued on the life of John L. Howard by the Safety 
Fund Life Association, which is now the defendant. 


John L. Howard diel on the 11th day of October, 1917, and this 
suit is brought on said policy. Plaintiff had judgment below, and the de- 
fendant appealed. 

This case involves the same issues as the case of Mackey against 
this same defendant and which was decided by this court on this day. 
The facts are the same, with this exception : In the policy before us 
the agreements and warranties made in the application therefor are made 
a part of the contract. Again, among the provisions and requirements 
stated on the back of the certificate, and which are made a part thereof, 
the following clause appears: 


“Safety Fund Applied. 

“(2) The indemnity under this certificate shall be paid from the 
benefit fund. In the event there is not sufficient money in the benefit 
fund, then all or any part thereof shall be paid from the safety fund; 
provided, however, that nothing herein contained shall be construed or 
shall operate to limit the liability of the member or reduce the reserve 
or safety fund below the requirements of the laws of any state in which 
the association may be doing business.” 

The words in italics are not contained in the Mackey Case. 

[1] Appellant contends that because of the above reference, contained 
fn the application, the by-laws of the company must be read into the 
policy. This question was before us in the case of Leroy M. Lee v. 
Same Defendant, 238 S. W. 858, decided at this term of court, and we 
there held that the application referred to those by-laws only which re- 
lated to the time and place for the making of the fixed quarterly pay- 
ments. The ruling will be the same in this case. 

[2] Coming now to the above provision, relating to the Safety Fund, 
we do not think that this provision complies with section 5860, Mo. R. S. 
1889, now section 6155, R. S. 1919. That section provides that the pol- 
icy, in,order to be deemed a contract of insurance upon the assessment 
plan, must provide that the benefit specified in the policy must in some 
manner or degree be dependent upon the collection of an assessment upon 
persons holding similar contracts. 

n Aloe v. Fidelity Mutual Life Association, 164 Mo. 675, 55 S. W. 
993, the Supreme Court determined the character of a policy which con- 
tained the following clause: 

“Any deficiency in the mortality fund due to the advantage of the 
member shall be made good out of the equation fund. 


“Equation Fund. 


“Ninth. The member shall pay into the equation fund (which shall 
be deemed and regarded as a surplus of the association) an amount suf- 
ficient to cover his share of the increasing mortality cost due to advanc- 
ing age, and if the amount specified in the body of this policy for said 
purpose, based on the tabulated experience of life insurance companies, 
shall be found by the actuary to be insufficient, or if the mortality 
among the members of the state in which the insured resides exceed that 
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of the American Table of Mortality experience, thus causing a deficiency 
in his contributions to the mortality fund, said members being liable fer 
such excess, or if the state in which the member resides shall impose any 
tax or license not contemplated in the construction of the association’s 
rates, then, in either event, the actuary shall determine the amount of 
deficiency properly chargeable to the member, which amount, in either 
event, the member shall pay to the treasurer of the association within 
thirty days from the date of notice thereof.” 

The court held that this clause did not make the policy one upon 
the assessment plan. 

By the terms of this policy the insured had the option of continuing 
to the end the premium fixed in the policy. In the case of Elliott v. 
Safety Fund Life Association, 76 Mo. App. 562, it was held this right 
given the insured made the policy an old-line policy of life insurance. 

This policy lacks the essential elements of a contract of” insurance 
on the assessment plan. It nowhere gives the assured the right to have 
the benefit collected in whole or in part by an assessment upon persons 
holding similar contracts. Lacking this element, it cannot be classed as 
an assessment policy, but must be held to be an old-line policy. The 
other points urged by the appellant have been determined in the Lee and 
Mackey Cases,supra. On the authority of those cases and the cases 
therein cited, the judgment herein should be affirmed. The Commissioner 
so recommends. 


Per CurtAM. The opinion of Bruere, C., is adopted as the opinion 
of the court. 

The judgment of the circuit court of Lincoln county is accordingly 
affirmed. 

Allen, P. J., and Becker and Daues, JJ., concur. 


MAYFIELD v. MONTANA LIFE INS. CO. er at. (No. 4675.) 
(Supreme Court of Montana. March 20, 1922.) 
205 Pacific Reporter, 669. 


INSURANCE—AGENT HELD TO HAVE WAIVED CONDITION 
OF RECEIPT AS TO TAKING EFFECT OF INSURANCE. 


Where general agent of insurance company who had done consider- 
able profitable business for the company, and who made it a practice to 
represent to prospective patrons that insurance taken out through him 
would be binding on the company from the date of the first year’s pre- 
mium, and the passing of a satisfactory medical examination, told an 
applicant who was particularly desirous of having his life insured at the 
time of the application by reason of a contemplated journey that the in- 
surance would take effect from the payment of premium and the passing 
of a satisfactory medical examination, the conditions of the receipt is- 
sued providing that the insurance should not take effect until approval of 
application at the company’s home office were waived. 


(For other cases, see Insurance, Dec. Dig. § 130[2].) 


Commissioner’s Opinion. 

Appeal from District Court, Fallon County; C. J. Dousman, Judge. 

Action by Mabel A. Mayfield against the Montana Life Insurance 
Company and another. Judgment of dismissal, and plaintiff appeals. 
Reversed and remanded, with directions. 
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Goble & Goble, of Baker, for appellant. 
H. Sol. Hepner, of Helena, for respondents. 


Stark, C. C. The complaint, is substance, alleges: 

That the defendant Montana Life Insurance Company was at the 
times mentioned, and still is, a corporation under the laws of Montana, 
and that George M. Gutch was the general agent of said company. That 
Gutch was engaged in soliciting business for his company, and while do- 
ing so it was his general practice and custom as such general agent to 
represent to prospective and actual patrons of his company that the in- 
surance contemplated was binding from the date the first year’s pre- 
mium was paid, provided the medical examination by the company’s ex- 
aminer was favorable and showed the applicant to be a good risk, and 
that in the course of such business he had procured many profitable con- 
tracts of insurance for said life insurance company in this state. That 
on the 10th day of September, 1918, Gutch, as such general agent of the 
defendant insurance company, insured the life of Horace B. Mayfield 
in the sum of $1,000, payable to his wife, the plaintiff, by a contract 
which was partly written and partly verbal. That Mayfield paid the first 
year’s premium on said contract, and thereupon the insurance company 
executed and delivered to him its binding receipt, as follows: 

“No. 4677. Sept. 10th, 1918. Received this day from Horace B. 
Mayfield the sum of forty-five and °/1 ($45.05) dollars in cash, in full 
payment of the first annual premium of $45.05 on a life insurance policy 
of one thousand dollars applied from the Montana Life Insurance Com- 
pany, of Helena, Mont. This receipt is issued by the company subject 
to the terms and conflitions printed on the other side hereof. [Signed] 
Montana Life Insurance Company, by J. M. Miller, Secretary. Not 
valid unless signed by George M. Gutch, agent. Signed this —— day 
of , 191—. [Signed] George M. Gutch, Agent.” 

That on the back of the said receipt is printed in small type the fol- 
lowing words, to wit: 

“Terms and Conditions. (1) The applicant agrees to be promptly 
examined by a regular appointed medical examiner of the company. If 
the applicant fails to present himself for such examination with a period 
of 60 days from the date of this receipt, the amount paid by the appli- 
cant shall, at the option of the company, be forfeited to the company. 
(2) The insurance applied for by the terms of this receipt shall take 
effect upon the date of approval of same at the home office of the com- 
pany, after the full premium thereof has been paid in cash, otherwise 
said insurance shall not take effect until the unpaid balance of the pre- 
mium has been paid to the company or its agent. (3) If the insurance 
as hereby applied for is not approved by the company within 60 days of 
the receipt of the completed application therefor at the Home Office, the 
amount paid hereunder will be retunred to the applicant.” 

That in making this contract said Gutch followed his general cus- 
tom and represented to Mayfield that said contract was in force from 
that date. 

It is further alleged that the above-mentioned “terms and conditions” 
numbered 1, 2, and 3 were not considered as a part of said insurance con- 
tract by either of the parties thereto, and that they were no part of said 
contract of insurance, that Gutch as such general agent agreed with May- 
field to have said insurance contract embodied into a written policy of 
insurance to be executed and delivered to him within a reasonable time, 
but that the insurance company has negligently and illegally refused to 
issue said policy. 

It is further alleged that on or about September 10, 1918, at the 
special request of Gutch, as general agent of the insurance company, 
Mayfield went to Dr. E. P. Colvin, an examining physician duly ap- 
pointed by and acting for said insurance company, and was duly ex- 
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amined in the manner required by the insurance company, which cx- 
amination was favorable and of such disclosures and nature as to warrant 
and justify the insurance as agreed upon and disclosed. that Mayfield 
was a good insurance risk at that time, as contemplated in said life insur- 
ance. contract, and thereupon and at that time the said Gutch again in- 
formed him that he was insured in the Montana Life Insurance Company 
in the sum of $1,000, and that, in case of his death, his wife would re- 
ceive from the Montana Life Insurance Company the sum of $1,000, and 
that said Montana Life Insurance Company would be obligated to pay 
said $1,000 from that date. . 

The complaint further alleges that Mayfield was especially desirous 
of having his life insured at that particular time for the reason that he 
then contemplated a trip from his ranch in Carter county, Mont., to St. 
Louis, Mo., with several carloads of horses, and for the further reason 
that at that time there was an epidemic of influenza prevalent among the 
people in his locality, and that be believed in and relied upon the state- 
ments made to him by Gutch and otherwise would not have paid his 
money or have taken the physical examination, or have had anything to 
do with the defendants, but would have arranged for insurance with 
some other company. 

It is further alleged that on or about said 10th day of September, 
1918, Mayfield started on his trip with said horses; that he contracted 
the influenza, and as a result thereof died at St. Louis, Mo., on October 
20, 1918; that on the 3lst day of October, 1918, the plaintiff, wife of the 
deceased Mayfleld, and beneficiary under the alleged contract of insur- 
ance, furnished the insurance company with notice and proof of the 
death of Mayfield, and in all respcts has performed the conditions of the 
insurance contract on her part; but that the insurance company has re- 
fused to pay her said $1,000, and (lenies any liability on said contract. 
The complaint further shows that the insurance company retained the 
$45.05 premium paid by Mayfield until some time in the month of Decem- 
ber, 1918, when a check for the amount thereof was delivered to the 
plaintiff by the company, which she declined to accept and afterwards 
returned to the company. 

To this complaint the defendants interposed a general demurrer, 
which was sustained by the court. The plaintiff elected to stand upon 
her complaint, and judgment was entered against her, dismissing the 
complaint, from which judgment she has appealed to this court. 


The authorities are agreed that, in the absence of a statute to the 
contrary, an oral contract of insurance which contains all of the essen- 
tials to a contract is valid. 14 R. C. L. 880; 1 Cooley’s Briefs on the 
Law of Ins., 364; Kerr on Ins. § 29. 


It is to be observed that the entire transaction between the appli- 
cant, Mayfield, ang the defendant insurance company was carried on 
through George M. Gutch, alleged to be a general agent of the company, 
and all of his acts, statements, and declarations with reference to the 
contract under consideration are to be viewed in the light of this rela- 
tion. 

In the case of Fraser v. Home Life Ins. Co., 71 Vit. 482, 45 Atl. 1046, 
the question was presented whether an extension of time for payment 
of a premium on a life insurance policy had been made so as to bind the 
company. The policy contained a provision to the effect that— 

“No agent has power on behalf of the company * * * to extend 
the time for paying a premium.” 

The extension had been granted by a general agent, and the court, 
in holding that the company was bound, said: 

“*A general agent, in absence of preof to the contrary, is presumed 
to possess authority to transact the business of the company generally,” 
certainly such business as related to the procurement and continuance 
of risks. He was the company‘s alter ego.” 
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In 3 Cooley’s Briefs on the Law of Insurance, p. 2478, speaking of 
the authority of agents to waive conditions and forfeitures, it is said: 


“The extent of an agent’s power to waive conditions and forfeitures 
is, of course, dependent on the extent of his authority to act for the in- 
surer. If he is a general agent, his power to waive conditions and for- 
feitures is, according to the weight of authority, coextensive with that 
of the insurance company itself.” 


And in support of the text the author cites a long line of authorities. 

While some of the authorities cited are cases involving fire insur- 
ance contracts, so far as the question involved in this case is concerned, 
that is immaterial, for in the authority last referred to, at page 2479, it 
is said: 

“With reference to waiver, no distinction seems to be made between 
the power of a general agent of a life insurance company and that of a 
fire insurance company.” 

In the case of Halle v. New York Life Ins. Co. (Ky.) 58 S. W. 822, 
it appeared that— 


“Joseph Halle was a citizen of the city of Manaos, Brazil, South 
America, and on September 21, 1892, at the solicitation of one Garcia, 
general agent for the appellee company, applied to that company for an 
insurance on his life in the sum of 20,000 milreis, Brazilian currency, or 
about $10,920. The required medical examination was made, the appli- 
cation duly forwarded, and the first semiannual premium paid to the fi- 
nancial agents of the company. The following ‘condition! receipt’ was 
then delivered to the assured: ‘Conditional Receipt. No. Z17,285. Age 
40 years. Amount, reis 20,000,000, 3,000. Table A. Insurance, ordinary 
tontine. Premium, 459,000rs. 462,000. Payable half yearly. Manaos, 
Sept. 21, 1892. Received from Mr, Joseph Halle the sum of four hun- 
dred and sixty milreis, Brazilian money of the United States, to be ap- 
plied to the first half-yearly premium on an insurance of twenty thou- 
sand milreis, Brazilian dollars, on the life of the same, for which a 
formal application is made to the New York Life Insurance Company, 
provided that said application be accepted by said company, and that a 
policy be issued by virtue thereof. If said insurance is issued, it should 
begin on September 21, 1892, subject to the conditions and clauses of the 
policies of the said company. It is further understood and agreed that, 
if the company does not issue the policy consistently with said formal 
application, the above-mentioned sum will be refunded to the bearer of 
this receipt, and in exchange for it. No one except the president, vice 
president, second vice president, or actuary is authorized to make, alter, 
or cancel contracts or waive forfeitures. This receipt will become null 
am void if any amendment or erasure is made in the printed form. 
[Stamp.] The company returns, in case of declining the risk, the amount 
in reis received, without interest, but without reduction. [Signed] New 
York Life Insurance Company, Subdepartment of Brazil. C. C. Simmons, 
Manager. M. Storch, Accountant. Ccuntersigned by Bernardo Bockris 
& Co., Bankers.’” 

This application reached New York on November 22, 1892, but the 
company neither accepted nor rejected it. Instead, it made out two poli- 
cies on a different plan, which were forwarded to the company’s bankers 
to be submitted to the appilcant. In March, 1893, Halle called on these 
bankers to make the second payment on his policy, and then first learned 
of the proposed change in his insurance. He immediately wrote the com- 
pany, declining to accept the policies, but before any answer to his com- 
unication was received he died. 

The company declined to pay the death claim upon the theory that 
no insurance had been effected as the minds of the contracting parties 
had never met, whereupon suit was brought by the widow and children 
of Halle. At the trial, to quote the language of the court: 
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“It is shown, by satisfactory and uncontradicted proof, that it was 
agreed between the agent and appellant (applicant) that his insurance 
should begin on the date of the receipt when the first premium was paid.” 

The defendant company prevailed in the lower court, but on appeal 
the decision was reversed, and it was held that the plaintiffs were en- 
titled to recover the insurance money in dispute. 

In commenting upon the fact that the receipt issued at the time the 
application was made provided in effect that the insurance should only 
become effective on September 21, 1892, if the application was accepted 
by the company, the court said: 

“To the contention that the applicant agreed otherwise in the appli- 
cation, and that no officer or agent other than the president, vice presi- 
dent, etc., could make special contracts, it is sufficient to say that the 
agent Garcia was the general agent of the company, and so signed his 
name in the application of Halle which was considered by the company 
This agent does not testify, and the disinterested witnesses present when 
the transaction with Halle occurred leave no room to doubt the terms 
of ‘the contract. It was pressed on the applicant that he stood insured 
from the very time he paid his money, a consideration of no small 
moment in view of the great distance the parties were from the home of- 
fice, and the length of time which must elapse before permanent insur- 
ance could be obtained.” 

This language is particularly applicable to this case, where it ap~ 
pears from the allegations of the complaint that the applicant, Mayfield, 
was “especially desirous of having his life insured at this particular time” 
by reason of a contemplated journey from his home to St. Louis, Mo., 
and also because of the prevalence of an epidemic of influenza in his 
neighborhood and the positive statement of the general agent of the com- 
pany made to applicant at the close of the medical examination of the 
applicant, that he was then “insured in the Montana Life Insurance Com- 
pany in the sum of $1,000, and that in case of his death his wife, Mabel 
A. Mayfield, would recover from the Montana Life Insurance Company 
the sum of $1,000, and that the said Montana Life Insurance Company 
woukl be obligated to pay said $1,000 from that date.” 

The Halle Case is referred to and explained in Mohrstadt v. Mutual 
Life Insurance Company of New York, 115 Fed. 81, when, the court, 
referring to this case, said: 

“The court found that there was a complete oral agreement for tem- 
porary insurance, and that this contract continued in force pending a 
proposition by the company to make a different contract than the one 
applied for, or, in other words, until there had been a final termination 
of pending negotiations.” ; 

In a later Kentucky case, Northwestern Mutual Life Insurance Co. 
v. Neafus, 145 Ky. 563, 140 S. W. 1026, 36 L. R. A. (N. S.) 1211, the 
court made reference to the Halle Case, and, while disapproving it in 
part, did not criticize that portion to which we have made reference 
The court then said: 

“It will be observed that in this case it was agreed by and between 
Halle and the agent of the company having authority to speak for it, 
and to vary the terms of the application, that Halle stood insured from 
the date of the receipt, and from the language of the opinion it cannot 
be doubted that this parol contract, between Halle and the agent was in 
itself sufficient to authorize the court in holding that Halle was insured 
from the date of his application.” 

The same case is cited in 1 Cooley’s Brief on the Law of Insurance, 
p. 845, as sustaining the statement in the text that— 

“An agreement between the applicant and the agent that the insur- 
ance shall begin on payment of the first premium, and that, if the policy 
is not issued, the sum should be refunded may be maintained as an agree- 
ment for temporary insurance to continue until the application should be 
accepted or rejected.” 
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According to the allegations of the complaint in this case Gutch was 
was a general agent of the insurance company, and in the capacity, while 
transacting business for it, made it a general practice to represent to 
prospective patrons that the insurance taken out through him would be 
binding on the company from the date of the payment of the first year’s: 
premium and the passing of a satisfactory medical examination, and that 
the company had enjoyed a considerable amount of profitable business 
through the activities of this agent. The complaint further shows that 
these representations were made to Mayfield at the time he paid his first 
annual premium and took his medical examination and were believed in 
and relied upon by him. 

We hold that under these allegations the general agent, Gutch, was 
clothed, prima tacie, with the ostensible authority to, and did, waive the 
conditions of the receipt issued to Mayfield, and that his agreement that 
the insurance should be in force from the date of its issuance was bind- 
ing upon the company (section 7947 R. C. M. 1921), and therefore that 
the complaint states a cause of action. 

For the reasons above indicated, we recommend that the judgment 
be reversed, and the cause remanded to the district court, with directions 
to overrule the demurrer. 


_ _ Per Curtam. For the reasons given in the foregoing opinion, the 
judgment is reversed, and the cause remanded to the district court, with 
directions to overrule the demurrer. 


MUHLBACH v ILLINOIS LANKERS’ LIFE ASS’N OF MON- 
MOUTH, ILL. (No. 21960.) 


(Supreme Court of Nebraska. March 28, 1922.) 
187 Northwestern Reporter 787. 


(Syllabus by the Court.) 

1, INSURANCE—QUESTION IN APPLICATION HELD TO CALL 
FOR EXPRESSION OF OPINION, AND NOT STATEMENT 
OF FACT 
The question in the application, “Have you, either of your grandpar- 

ents, parents, uncles, aunts, brothers or sisters, wife or children, been af- 

flicted with consumption, insanity or mental derangement, scrofula, or any 
hereditary disease?” calls for an expression of opinion, judgment and be- 
lief, and not for a statement of fact based on personal knowledge. 

(For other cases, see Insurance, Dec. Dig. § 293.) ° 


2. INSURANCE — UNTRUE REPRESENTATION IN ANSWERING 
QUESTION CALLING FOR OPINION MUST BE KNOWINGLY 
MADE TO DFFRAUD IN ORDER TO AVOID POLICY. 

An untrue representation made by the insured in his application, where 
the question eliciting such statement calls for matters of opinion, judgment 
or belief, will not avoid a policy issued thereon, unless it is shown that the 
misrepresentation was knowingly made with intent to deceive. 


(For other cases, see Instirance, Dec. Dig. § 256[2].) 
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3. INSURANCE— WHETHER REPRESENTATION IN APPLICA- 
TION WAS MADE WITH INTENT TO DECEIVE HELD JURY 
QUESTION. 

Evidence examined, and held that whether the answer to the question 
in the application was knowingly made with the intention to deceive the 
company was a question for the jury to determine. 


(For other cases, see Insurance, Dec. Dig. § 668[6].) 


4. INSURANCE—STATUTE HELD NOT TO PREVENT COMPANY 
FROM DEFENDING FOR FRAUDULENT REPRESENTA‘ 
TIONS IN APPLICATION FOR LIFE INSURANCE. 


Section 3187, Rev. St. 1913, does not prevent an insurance company 
from defending, in an action brought to recover ‘upon a policy, on the 
ground that fraudulent representations were made by the insured in his 
application for the insurance, where such representations related to matters 
material to the risk, and where if a true answer had been made no contract 
of insurance would have been entered into. In such case, the right of such 
defense is not defeated by a showing that the false statement did not con- 
tribute to the loss. 


(For other cases see Insurance, Dec. Dig. § 253.) 


Appeal from District Court, Douglas County, Sears, Judge. 

Action by Fred Muhlbach against the Illinois Bankers’ Life Association 
of Monmouth, Ill. Judgment for plaintiff, and defendant appeals. Re- 
versed and remanded for further proceedings. 


F. B. Baylor and A. Moore Berry, both of Lincoln, for appellant. 
Thomas [.ynch, of Omaha, for appellee. 


Heard before Letton, Dean, and Day, JJ., and Blackledge and Tewell, 
BD: Jy. 


WHITE v. SOVEREIGN CAMP, W. O. W. (No. 22031.) 
(Supreme Court of Nebraska. March 28, 1922.) 
187 Northwestern Reporter, 815. 


(Syllabus by the Court.) 
1. INSURANCE — STATUTES — STATUTES CONSTRUED AC 
CORDING TO LEGISLATIVE INTENT; BY-LAWS CON- 


STRUED ACCORDING TO INTENT BENEFIT SOCIETY 
ADOPTING THEM. 


The fundamental principle and rule in the construction of a statute 
or by-law is to ascertain the intent of the body by which it was en- 
acted or passed; and, if such intent is plainly and clearly expressed 
therein, there is no necessity or room, for construction or interpretation. 


(For other cases, see Insurance, Dec. Dig. § 726; also Statutes, Dec. 
Dig. § 181'[1].) 


3. INSURANCE — AMENDMENT TO BY-LAW OF FRATERNAL 
BENEFICIARY SOCIETY HELD NOT TO EXEMPT MEM- 
BER WHO CHANGED TO MORE HAZARDOUS OCCUPA- 
TION FROM OBLIGATION TO PAY INCREASED RATE. — 


The by-law set out in the opinion examined, and held that the amend- 
ment of 1917 thereto does not in any manner exempt a member who en- 


38 ‘Vol. LIX. 
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gages in the hazardous occupation of a brakeman on a railway freight 
train from paying the additional premium required by the original by- 
law, nor release him from the penalty, therein provided, for a failure to 
give notice of such change of occupation or to pay such additional pre- 
mium. 


(For other cases, see Insurance, Dec. Dig. § 748.) 


Appeal from District Court, Jefferson County; Pemberton, Judge. 


Action by Goldie M. White, formerly Goldie M. Powell against the 
Sovereign Camp of Woodmen of the World. Judgment for defendant, 
and plaintiff appeals. Affirmed. 


E. A. Wunder, of Fairburg, for appellant. 


Heasty & Barnes, of Fairburg, and, De E. Bradshaw, of Omaha, for 
appellee. 


Heard before Letton, Dean, and Day, JJ., and E. J. Clements and 
Welch, District Judges. 


E. J Ciements, D. J. This is an action on a beneficiary certificate. 
The petition is in the usual form. The defense pleaded in the answer is 
that assured changed his occupation to a more hazardous one without 
notice and without paying the additional premium required, and that 
thereby he was suspended and his certificate was null and void at the 
time of his death. The case was tried to the court without a jury, and 
a judgment rendered for the defendant. Plaintiff appeals. 


The certificate sued on was, in 1913, issued by. defendant to plain- 
tiff’s then husband, D. Webster Powell, who was at that time 22 years 
old and engaged in farming. The rate required and agreed to be paid 
for said insurance was 80 cents a month, which assured did pay until 
his death, which occurred on October 31, 1918. On August 7 next pre- 
ceding kis demise, he entered the employ of a railroad company as a 
freight train brakeman and continued in said employment to the time of 
his death. No notice was given defendant of this change of occupation, 
nor was any additional premium paid because of the greater hazard re- 
sulting therefrom, 


Section 43 of the defendant by-laws, in force at the time said certi- 
ficate was issued, is as follows: 


“Sec. 43. Persons engaged in the following occupations, to wit: (a) 
Marine divers, structural iron workers, conductors and brakemen on 
railway freight trains, locomotive engineers and firemen, switchmen, 
hostlers and other similar railway or steamship employees, excepting 
agents, office men and those engaged in employment not more hazardous; 
those employed in mines not otherwise prohibited; sailors on seas, elec- 
tric linemen, employees in electric current generating plants and enlisted 
men in the army and navy during war, may be admitted to membership if 
accepted by the sovereign physician, but their certificates shall not ex- 
ceed two thousand dollars each and their rate of assessment shall be 
thirty cents for each one thousand dollars of their beneficiary certificate 
in addition to the regular rate while so engaged in such hazardous occu- 
pations. (B) If a member engages in any of the occupations or busi- 
ness mentioned in this section he shall within thirty days notify the clerk 
of his camp of such change of occupation, and while so engaged in such 
occupation shall pay on each assessment thirty cents for each one thou- 
sand dollars of his beneficiary certificate in addition to the regular rate. 
Any such member failing to notify the clerk and to make such payments 
as above provided shall stand suspended, and his beneficiary certificate 
shall be null and void.” 
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In 1917 said section 43 was amended. Such section after being so 
amended was practically the same as the original section, with the fol- 
lowing added thereto: 

“Provided, that all members, officers and enlisted men, now in good 
standing in the society, enlisted in the army or navy in defense of the 
United States shall be exempt from the additional premium herein re- 
quired, and provided, further the sovereign executive council is hereby 
authorized and empowered to ascertain and put into effect a rate of in- 
surance which: it may deem adequate and which shall apply only to mem- 
bers, officers and enlisted men of the army or navy, and to adjust and 
and readjust same from time to time during the continuance of war in 
which the United States is engaged: Provided, such rate shall apply 
‘only to persons who hereafter join the Woodmen of the World, or to 
certificate of increase of insurance, or for reinstatement; and provided, 
further, that this provision shall take effect immediately upon its pas- 
sage.” 

By the provisions of this section before it was amended, which be- 
came and were a part of the contract between said Powell and the de- 
fendant, his failure to notify the defendant of his change of occupation 
and to pay the additional premium provided for caused him te stand 
suspended and his beneficiary certificate to be null and void at the time 
of his death. 

[3] To avoid this seemingly inevitable result, which would effectually 
prevert a recovery in this action, counsel for plaintiff contends that, by 
the 1917 amendment of said section, Powell was relieved of the payment 
of the additional premium required by said original section and therefore 
was not suspended or his certificate annulled for failure to comply with 
said provisions. He argues that said amended section should be con- 
strued so as to make the next to the last proviso of the amendment apply 
to the provisions of the original section, and to make the words “such 
rate,” therein found, refer to the rate of assessment fixed in the first 
paragraph of said section to be paid by parties engaging in the hazardous 
eccupations therein specified. After careful consideration we have un- 
hesitatingly reached the conclusion that said by-law is not susceptible of 
the construction sought to be placed upon it by counsel. 


{1, 2] “In construing by-laws, the courts make use of the same gen- 
eral rules as in construing statutes.” Boisot, By-Laws, § 87. “To as- 
certain the intent of the legislature is the cardinal rule in the construc- 
tion of statutes.” People v. Weston, 3 Neb. 312. ‘The fundamental 
principle of statutory construction is ascertainment of the intent of the 
legislature. State v. School District, 99 Neb. 338, 156 N. W. 641. If the 
intention is plain there is no room for construction or interpretation. 
Shellenberger v. Ransom, 41 Neb. 631, 59 N. W. 935, 25 L. R. A. 564. 
“A proviso should be construed as referring to what immediately pre- 
cedes it only, unless a different intention is apparent from the act it- 
self.” School District v. Coleman, 39 Neb. 391, 58 N. W. 146. 2 Suther- 
land (Lewis Statutory Construction (2d Ed.) § 352. 

The first clause of said amendment, which is in the form of a pro- 
viso, provides that then existing members of the society in good stand- 
ing then enlisted in the army and navy of the United States shall be ex- 
empt from the additional premium required by the original section to be- 
paid by members engaged in the hazardous occupations therein specified, 
among which were “enlisted men in the army and navy during the war.” 
Members engaged in the other specified hazardous occupations are not: 
referred to nor in any manner exempted from the additional premium. 
required, 

The secormd clause of the amendment provides that the executive 
council of the defendant shall ascertain and put into effect a rate of in-. 
surance which it may deem adequate and which shall apply only to mem-. 
bers who are officers and enlisted men of the army or navy. Then fol- 
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lows the proviso relied upon by plaintiff, which is in the following words: 

“Provided, such rate shall apply only to persons who hereafter join 
the Woodmen of the World, or to certificates of increase of insurance, 
or for reinstatement.” , 

If we apply the general rules of construction that a relative word or 
clause will be construed as referring to its nearest antecedent, and that 
a proviso should be construed as referring to what immediately precedes 
it only, unless a different interpretation is apparent from the act itself, 
it clearly appears that the proviso in question and the words “such rate” 
therein refer only to the rate of premium to be ascertained and put in 
effect for members enlisted in the army and navy, and has nothing what- 
ever to do with the additional rate required of members engaged in any 
other occupation. 

But we think that the language of said amendment is so plain and 
unambiguous and the purpose and intent of the defendant to thereby 
exempt its members then enlisted in the army and navy from the addi- 
tional premium required by the original section, and not to in any man- 
ner relieve a member engaged in any of the other specified hazardous 
occupations from the payment of such premium, that it requires no con- 
struction or interpretation. 

By the express terms of said by-law the failure of Powell to notify 
the defendant of his engaging in the hazardous occupation of a brake- 
man on a railway freight train, or to pay the additional premium re- 
quired, caused his suspension and his certificate to become null and void. 
The judgment of the trial court was therefore right, and is 

Affirmed. 


ECKERT v STAF OF ELIZABETH COUNCIL, NO. 37, DAUGH- 
TERS OF AMERICA, ELIZABETH, N. J. 


(Court of Errors and Appeals of New Jersey. Nov. 15, 1920.) 
116 Atlantic Reporter 708. 


1. INSURANCE—HUSBAND HELD TO BE A “NEAREST RELA- 
TIVE” OF WIFE W!THIN TERMS OF BY-LAWS OF ASSO- 
CIATION. e 
Where the by-laws of a beneficial association of which a wife was a 

member provided for payment of insurance to the “nearest relative” of a 

member, her surviving husband was entitled to the insurance as the “near- 

est relative,’ which was « term used to point out the person entitled to take 
personal property under the statutes of distribution or jure mariti. 

(For other cases, see Insurance, Dec. Dig. § 773.) 

(For other definitions, see Words and Phrases, First and Second 

Series, Nearest Relation.) 


2. INSURANCE—BENEFIT CERTIFICATE NOT FORFEITED FOR 

FAILURE TO FAY DUES. 

Though the by-laws of a beneficial association provided that on fail- 
ure of a member to pay dues for 13 weeks, on mailing notice to the mem- 
ber and declaration of suspension in open council, he should forfeit benefits 
until the dues were paid and 4 weeks afterwards, the good standing of a 
member was not forfeited by failure tc pay dues for 13 weeks, in absence 
of suspension by the council. 

(For other cases. see Insurance. Dec. Dig. § 756[1].) 
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Appeal from Supreme Court. 

Action by Paul J. Eckert against the Star of Elizabeth Council, No. 
37, Daughters of America, Elizabeth, N. J. From judgment for plaintiff, 
defendant appeals. Affirmed. 


Per CurtAM. The judgment under review herein is affirmed by a 
equally divided court. 


EVANS v JUNIOR ORDER UNITED AMERICAN MECHANICS 
er AL. (No. 394.) 


(Supreme Court of North Carolina. April 19, 1922.) 
111 Southeastern Reporter 526. 


1, INSURANCE— NATIONAL COUNCIL HELD PROPER PARTY 

DEFENDANT IN ACTION FOR FUNERAL BENEFITS. 

Where the only provision ir the constitution of a lodge relating to 
pavment of funeral benefits empowered the National Council to establish 
and maintain a department for such purpose. and the laws of the National 
Council required the subordinate councils to adopt a by-law providing for 
funeral benefits, and to hold their property in trust for the National Coun- 
cil, a local council was merely the agent of the Natiqnal Council in pro- 
curing applications for funeral henefits, colleqting the assessments, and re- 
miiting the proceeds to the National Council, so that an action for such 
benefits was properly brought against the National Council, notwithstand- 
ing a provision that the officers of the subordinate council should be agents 
of that council, and not of the National Council. 


(For other cases, see Insurance. Dec. Dig. § 813.) 


Appeal from Superior Court, Guilford County; Long, Judge. 

Action by Daisy Evans against the Junior Order United American 
Mechanics and others. Judgment for plaintiff, and defendants appeal. No 
error. 

This is an action by the beneficiary to recover upon an insurance, 
funeral or death benefit policy in the funeral benefit department of the de- 
fendant, the National Council of Junior Order U. A. M. The defendant 
is a corporation, with its principal place of business at Pittsburgh, Pa., 
and maintains and conducts a funeral benefit department for the purpose 
of paying funeral benefits to its members. Buffalo Council No. 202 is a 
subordinate council of the defendant, and is, and has been continuously, 
enrolled in the funeral benefit department thereof since before the plain- 
tiff’s intestate, H. Norwood Evans, became a member of said local coun- 
cil. He became a member of said subordinate council several months be- 
fore his death, which occurred about February 23, 1920. His dues and as- 
sessments for funeral benefits were paid up until the time of his death. 
He was enrolled in the funeral benefit department of the defendant, and 
Daisy Evans, the plaintiff in this case, is his widow, and also his de- 
pendent, and therefore his beneficiary. From the verdict and judgment 
in favor of the plaintiff, the defendants appealed. 


Douglass & Douglass and Murray Allen. all of Raleigh, for appellants. 
R. C. Strudwick and N. L. Eure, both of Greensboro, for appellee, 
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SOVEREIGN CAMP, W. O. W., v. O’NEIL. (No. 11807.) 
(Supreme Court of Oklahoma. Feb. 21, 1922. Rehearing Denied April 
922.) 


205 Pacific Reporter, 755. 


(Syllabus by the Court.) 
1. INSURANCE — FRATERNAL CERTIFICATE INCORPORAT- 
' ING BY-LAW’ PROVISION THAT IT SHOULD BE INCON- 

TESTABLE WITH ONE EXCEPTION HELD VALID AND TO 

PRECLUDE OTHER DEFENSES. 

A fraternal insurance certificate, which provides it is subject to the 
provisions of the by-laws and constitution of the fraternal society, and 
the constitution and by-laws provide that, after the policy had been in 
force for more than Fae immediately prior to the death of the in- 
sured, the same shall be incontestable for any reason except death by 
the hands of the beneficiary named therein, and if it is clearly shown that 
the same was not an accident. Held, that such provision is a valid and 
binding provision, and precludes other defenses. 


(For other cases, see Insurance, Dec. Dig. § 722.) 


2. INSURANCE—WHERE AMBIGUOUS RULES AND BY-LAWS 
ARE SUBJECT TO CONSTRUCTIONS, THE ONE WHICH 
WILL GIVE THE POLICY EFFECT SHOULD BE ADOPTED. 
A fraternal insurance policy which provides that the same shall be 

subject to all the rules and regulations and constitutions and by-laws 
of the society, and the constitution or by-laws are ambiguous and sub- 
ject to two constructions, one of which will give the policy effect, the 
other render it void, that construction should be adopted which will make 
the policy effective. 


(For other cases, see Insurance, Dec. Dig. § 726.) 


3. INSURANCE—TERMS OF CONTRACT BETWEEN BENEFIT 
SOCIETY AND MEMBERS ARE TO BE DETERMINED BY 
CONSTITUTION AND BY-LAWS AT BEGINNING OF MEM- 
BERSHIP AND AS SINCE LAWFULLY AMENDED. 

The terms of a contract between a fraternal benefit society and its 
members are to be determined by the constitution and laws of the society 
as they exist at the beginning of the membership, and as they may be 
lawfully amended from time to time thereafter, and by agreement made 
pursuant thereto between the incoming members and the society. 


(For other cases, see Insurance, Dec. Dig. § 719[1].) 


4. INSURANCE—BENEFIT SOCIETY MAY ALTER OR REPEAL 
ITS CONSTITUTION, BY-LAWS, AND RULES IN ACCORD- 
ANCE WITH ITS MEMBERSHIP AGREEMENT. 

The power accorded to such a society in its charter to alter and re- 
peal its constitution, by-laws, rules, and regulations enters into and forms 
part of the contract of insurance between the society and its members, 
when the latter, as applicants for membership, promise not only to con- 
form to and abide by the constitution ang laws of the society as they then 
exist, but also as they may thereafter be altered or amended. 


(For other cases, see Insurance, Dec. Dig. § 719[1].) 


5. INSURANCE — BENEFIT SOCIETY MAY NOT ADOPT BY- 
LAW DIVESTING, IMPAIRING, OR DISTURBING MEM- 

‘ BERS’ VESTED RIGHT. 
Such reserve power of amendment and repeal does not, however, 
give the society any right to adopt a by-law which will divest, impair, 
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or disturb the rights once vested in its members, for such a by-law 
would be unreasonable. 


(For other cases, see Insurance, Dec. Dig. § 719{1].) 


6. INSURANCE — CHANGE OF RULE OF BENEFIT SOCIETY 
HELD NOT RETROSPECTIVE SO AS TO DEPRIVE IN- 
SURED OF A VESTED RIGHT. 

Where after a benefit certificate which was declared subject to the 
provisions of the constitution and by-laws was issued, the constitution 
and by-laws provided that, after the policy had been in force for more 
than 5 years immediately prior to the death of the insured, the same 
shall be incontestable for any reason except certain enumerated reasons, 
and after the policy had been in effect for.a period of 11 years, the con- 
stitution was amended to include “engaging in a hazardous occupation,” 
and it appears that the deceased had engaged in such hazardous occupa- 
tion, and had been so engaged for more than 6 years, although he had 
not paid the increased premium, but the premiums tendered had been 
accepted by the company, held, that the provision, “or engaged in a haz- 
ardous occupation, did not expressly declare that it shoukd be retro- 
spective, and it should not be given that construction to deprive the in- 
sured of a vested right, and apply to a certificate already issued, and does 
not apply to the certificate under the facts in the case at bar. 


(For other cases, see Insurance, Dec. Dig, § 719[5].) 


Appeal from District Court, Canadian County; James I. Phelps, 
Judge. 


Suit by Katie O’Neil against the Sovereign Camp, Woodmen of the 
World, to recover upon a policy on the life of plaintiff’s deceased hus- 
band, J. P. O’Neil. Judgment for plaintiff, and the defendant appeals. 
Affirmed. 


Ledbetter, Stuart, Bell & Ledbetter, of Oklahoma City, for plain- 
tiff in error. 
A. G. Morrison, of El Reno, for defendant in error. 


GREAT SOUTHERN LIFE 1NS. CO. v. DOLAN. (No. 1264.) 


(Court of Civil Appeals of Texas. El Paso. Jan. 19, 1922. Rehearing 
Denied March 30, 1922.) 


239 Southwestern Reporter 236. 


1. INSURANCE— ACCEPTANCE OF APPLICATION WITHOUT 
ISSUANCE OF POLICY COMPLETES CONTRACT. 


Though the mere application for insurance is not a contract, but mere- 
ly a proposition for a contract, the acceptance thereof by the company 
makes the contract complete ‘vithout the issuance of the policy, unless the 
application provides otherwise. 


(For other cases, see Insurance, Dec. Dig. § 130[6].) 


2. INSURANCE—CONTRACT MAY BE BY PAROL. 
A contract of insurance may be by parol, in the absence of statutory 
requirement or other positive regulation to the contrary. 


(For other cases, see Insurance, Dec. Dig. § 131[1].) 
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3. INSURANCE—COLLECTION AND RETENTION OF PREMIUM 
WITHOUT NOTICE OF REJECTION JUSTIFIES ASSUMP- 
TION APPLICATION WAS ACCEPTED. 

When an applicant for insurance had paid the premium to the agent 
of the company authorized to receive it, and the company received its por- 
tion of the premium before acting on the application, and had assumed 
the duty of returning the premium on a rejection of the application. and 
the applicant had done everything required of him, and had received no 
notice of adverse action on his application or cause for it, he could assume 
after several months that the company had accepted his application, 


(For other cases, see Insurance, Dec. Dig. § 130[4].) 


4. INSURANCE—-COMPANY CHARGED WITH KNOWLEDGE 

PREMIUM HAD NOT BEEN RETURNED BY AGENT. 

An insurance company is charged with knowledge that its agent, who 
was authorized to collect the first premium on applications taken by him, 
had not returned to the applicant the premium paid him on an application 
which the company subsequently rejected. 


(For other cases, see Insurance, Dec. Dig. § 95.) 


5. INSURANCE—FACTS HELD TO TAKE TO THE JURY ISSUE 
OF COMPANY’S KNOWLEDGE THAT APPLICANT BE- 
LIEVED HIS APPLICATION WAS ACCEPTED. 

Knowlege by an insurance company that no formal notice of rejection 
had been sent to an applicant for insurance, and that the premium paid 
had not been returned to him, held sufticient to take to the jury the issue 
of the company’s knowledge that insured believed his application had been 
accepted. 


(For other cases, see Insurance, Dec. Dig. § 668[3].) 


7. INSURANCE—FACTS HELD TO TAKE TO THE JURY THE 
ISSUE OF ESTOPPEL TO DENY ACCEPTANCE OF APPLI- 
CATION. 

Proof of an application for insurance has been received by .the com- 
pany with a medica! examiner’s report approving the risk, that the first 
premium had been paid to the company’s agent and returned by him, and 
that no notice of rejection of the application had been sent to insured held 
sufficient to take to the jury the issue whether the insurance company was 
estopped after the death of the insured to deny that it had accepted the 
application, 


(For other cases, see Insurance. Dec. Dig. § 668[15].) 


10. INSURANCE—STATUTORY PENALTY APPLIES, THOUGH 
NO WRITTEN POLICY ISSUED. 


The statutory penalty for refusal to pay the amount of insurance ap- 
plies to refusal to pay a valid claim for such insurance, although no writ- 
ten policy had been issued and delivered. 


(For other cases, see Insurance, Dec. Dig. § 602.) 


INSURANCE —AGENT HELD AUTHORIZED TO PROMISE 
RETURN OF PREMIUM AFTER APPLICATION WAS NOT 
ACCEPTED. 

A soliciting agent of a life insurance company, who was expressly 
authorized to receive payment of the first premium and retain his commis- 
sion therefrom before remitting to company, had implied authority, in col- 
lecting the premium before the application was acted upon by the com- 
pany, to promise that the premium would ‘be returned if the application 
was rejected. 


(For other cases, see Insurance, Dec. Dig. § 129.) 
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12. INSURANCE—PLEADINGS HELD TO ALLEGE ESTOPPEL TO 
DENY ACCEPTANCE OF APPLICATION. 


Pleadings in an action on a contract for life insurance for which no 
policy was ever issued, alleging payment of the premium and retention 
thereof by the company without notice of rejdaction of the application, held 
to state acts and omissions relied upon as qonstituting equitable estoppel to 
deny accptance of the application. 


(For other cases, see Insurance, Dec. Dig. § 629[1].) 


17. INSURANCE—TESTIMONY OF MEDICAL EXAMINERS HELD 
ADMISSIBLE AGAINST COMPANY ON ISSUE OF ESTOP- 
PEL, , 


In an action on a iife insurance contract involving the issue of estop- 
pel of the company to deny acceptance of the application of the insured, 
testimony by company’s medical examiners that they had unqualifiedly 
recommended the risk, which merely confirmed the report they made to 
‘the company, was admissible as tending to show that the applicant was led 
to believe his application had been accepted. 


(For other cases. see Insurance, Dec. Dig. § 664.) 


Appeal from District Court, El Paso County; W. D. Howe, Judge. 


Action by Lura Lee Dolan against the Great Southern Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 


Jno. L. Dyer, Gowan Jones, and C. W. Croom, all of El Paso, for 
appellant. 

Brown & Whittaker and Lea, McGrady, Thomason & Edwards, all of 
El! Paso, for appellee. 


WALTHALL, J. Appellee, Lura Lee Dolan, individually and as survivor 
of the community estate of herself and her deceased husband, Hays Pat 
Dolan, brought this suit against Great Southern Life Insurance Company 
and Lee Glasscock to recover $15,000 insurance on the life of her deceased 
husband, Hays Pat Dolan, together with statutory penalty and attorney 
fees. 

The pleadings on the part. of appellee, summarized, present, substan- 
tially, the following facts: 

On March 27, 1918, appellant insurance company, acting through its 
agent, Lee Glasscock, made a contract with H. P. Dolan for a valuable 
consideration, the substance of which was that the company from said date 
insured the life of said Dolan, and promised to pay her, as beneficiary in 
said contract, the sum of $15,000, upon proof to it of the death of said 
Dolan, on condition that he, said Dolan, should comply with his part of 
the contract, which was that said Dolan would pay the company or its 
agent annua! premiums each in the sum of $390.45, or approximately that 
amount, during the life cf said Dolan, and while said contract was in force, 
and that said Dolan did, at the time of making said contract, pay the com- 
pany through Lee Glasscock said sum of $390.45 as the first annual pre- 
mium, and did answer in writing all questions propounded to him upon 
the printed forms furnished by the company for that purpose, and sub- 
mitted to the usual medical examination before a physician or medical 
examiner as demanded by the company; that it was agreed between Dolan 
and the company, acting through Lee Glasscock, that said contract of in- 
surance should become binding on the company and in full force and effect 
from the said payment of the premium, and that the company in due course 
of time would issue to Dolan a more formal life insurance policy in the 
sum as above. with her as beneficiary, but that through some fault or neg- 
lect on the part of the company, its agents and employées, the company 
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never issued such policy, or, if they did, same was not received by said 
Dolan; that the only other requirement on the part of the company was 
the annual payment of the premium; that the said contract was in part 
verbal, the full details of which she does not know, but the company, its 
agents and employees do know and refuse to acquaint her with same; that 
Dolan signed and delivered to the company, through Glasscock, a written 
application, setting out some additional details of said contract, which 
application is now in the possession of the company, and was accepted by 
it, and was never returned to said Dolan or any further notice given to him 
with reference to it, and that after such application was made by Dolan 
the company, for value, waived all requirements therein imposed upon 
Dolan other than such of its stipulations as Dolan complied with. 

It was turther alleged that, if it should appear that Glasscock did not 
have authority from the company to make such a contract with Dolan as 
stated, the company held him out as having such authority, and he had 
apparent authority so to do, and said Dolan was not advised of any limi- 
tation upon the authority of Glasscock; that after Glasscock made said 
contract with Dolan the company was informed of same, ratified it, ac- 
cepted said application, received and appropriated said first premium, and 
failed to give to Dolan any notice of the company’s action on said applica- 
tion, and failed to require of Dolan any further or additional information, 
and led Dolan and appellee to believe that the company had insured Do- 
lan's life for $15,000, and thereby prevented Dolan from seqauring life in- 
surance in some other company, which he would have done, and allowed 
Dolan to die helieving that his life was so insured, and that by reason of 
said acts and conduct of the company it is estopped to deny such contract, 
and that Glasscock had authority to make same. The petition alleges the 
death of Hays Pat Dolan on December 1, 1918, the making of the proofs 
of his death, denial by the company of liability; demand of payment and 
refusal to pay: that the company stil! retains and appropriates said first 
premium of $390.45, its refusal to pay same, the company’s liability for 
said first premium in the event it is not liable for the amount of the insur- 
ance. The court having adjudged that appellee take nothing as against 
Lee Glasscock, and appellee having taken no exception or presented a 
cross-assignment of error as to him, we need not state appellee’s pleadings 
as to Glasscock’ 

The insurance company, in substance, pleaded misjoinder of parties 
defendant and causes of action; general demurrer, and special exceptions ; 
general denial; pleaded the application of Hays Pat Dolan referrd to by 
appellee in her petition for life insurance and the terms of said application ; 
alleged that Lee Glasscock was only the scliciting agent of the company, 
and had no authority, either verbally or in writing, to bind the company; 
alleged that said application for insurance was received, disapproved, re- 
jected, and not accepted, but declined, and that no policy of insurance was 
issued on the application or by reason thereof; alleged that it is true that 
Glasscock did receive from Dolan the sum of $390.45, and tenders into 
court for the use and benefit of appellee said sum and interest; alleges 
that Glasscock has kept and retained said $390.45, and that it is entitled to 
recover from him said sum and interest, for which it prays judgment. 

Lee Glasscock filed answer ,but as he has not appealed from the judg- 
ment we need not state his pleading. 

By her first supplemental petition appellee pleaded general denial of 
the affirmative matters contained in appellant’s pleading as above, alleged 
that appellant had full knolwedge of the faats, and waived all of the pro- 
visions pleaded by it as contained in the application made by Hays Pat 
Dolan, and after receipt of said application, and with full knowledge of 
the contract made by its agent, Lee Glasscock, appellant ratified and ap- 
proved said contract made by said Glasscock on its behalf, accepted the 
benefits thereunder, accepted the offer made by Dolan in said application, 
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and that if Glasscock had no authority to bind the company he had ap- 
parent authority to do so, and that appellant held him out as having full 
authority; that Dolan relied on such apparent authority in dealing with 
Glasscock as appellant’s agent; alleged that appellant received Dolan’s 
application and never rejected same, failed to give Dolan notice of the 
company’s action on said application, failed to require of Dolan any fur- 
ther or additional information, and led Dolan to believe that the company 
had insured his life for $15,000, and to retain such belief continuously for 
a period of about nine months and until his death, in December, 1918, and 
that by reason of said acts and conduct appellant is estopped to deny that 
it made the alleged contract with Dolan through Glasscock, and to deny 
that Glasscock had authority to make such contract, and to deny that Glass- 
cock had authority to waive any or all of the provisions in the application 
pleaded by appellant. 7 

Appellant by its first supplemental petition answered by general de- | 
murrer, special exceptions pointing out the matters excepted to, and gen- 
eral denial. Appellee by her first trial amendment pleaded a waiver by 
appellant of the provisions pleaded by it in the application made by Dolan, 
in that it had notice that Glasscock had agreed with Dolan that his con- 
tract with Dolan should be in force from the date of the application, and 
repleaded other matters not necessary to state. Appellant by its first trial 
amendment pleaded gencral demurrer, special exqeption, and general denial. 


lindings of Fact. 

In view of the many issues, both of fact and law, presented in this 
appeal, we have concluded to make findings of fact, including those pre- 
sented to and found by the jury ,and to dispose of the case upon what we 
think are the material and controlling isswes of fact and law. 

Without reproducing the evidence at length the record discloses, sub- 
stantially, the following: 

A short time prior to the solicitation for insurange giving rise to this 
suit, Hays Pat Dolan had taken out a policy of insurance for $10,000 with 
the Wichita Southern Life Insurance Company through Lee Glasscock, 
its agent; that this company and the policy were taken over by appellant 
shortly but prior to the solicitation of Hays Pat Dolan for insurance in- 
volved in this suit. I.ee Glasscock was the agent of appellant in soliciting 
life insurance, and solicited Hlays Pat Dolan to make application to ap- 
pellant for $15,000 life insurance. In soliciting Dolan for insurance for 
appellant. Glasscock mentioned to Dolan the health certificate and exami- 
nation in the Wichita Southern Life Insurance Company, and expressed 
himself to Dolan as being satisfied that his health certificate would be all 
right. 

On March 12, 1918, the president of the appellant company addressed a 
letter to Dolan, assuring him that appellant had reinsured and taken over 
all insurance policies of the Wichita Southern in force on that date, and 
inclosing to Delan a certificate by which appellant by letter and certificate 
formally assured Dolan’s policy in the Wichita Southern, and guaranteed 
it according to its terms, and assured Dolan that appellant was glad to 
have him as a policy holder. On the 27th of March, 1918, on the solicita- 
tion of Lee Glasscock, Dolan made application to appellant for life insur- 
ance in the sum of $15,000. The application was made in connection with 
Statements and answers referred to in the application. The application 
is as follows: 

“Application. 

“T hereby apply to Great Southern Life Insurance Company, Houston, 
Texas, for a policy on my life on the conditions set forth herein. [Then 
follow questions and answers] I represent that all of the foregoing and 
following statements and answers are true, full and complete as contained 
in this application, whether written by my own hand or not, and are of- 
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fered to Great Southern Life Insurance Company as a consideration, for 
and as a basis of the contract with said company under any policy that may 
be issued upon this application. That no statements, promises, or informa- 
tion made or given by or to the person soliciting or taking this application 
other than those written and contained herein shall have any binding force 
or in any way affect the rights of the company. That this application and 
the pulicy which may be issued hereon is to be construed under and by 
virtue of the laws ot the state of Texas. Dated at Sierra Blanca, Texas, 
this 27th day of Mch., 1918. Any special requests? [Signed] Hays Pat 
Dolan, Applicant’s Signature. Lee Glasscock, Soliaiting Agent.” 

The first premium on the $15,000 insurance applied for, $390.45, was 
paid by Hays Pat Dolan to Lee Glasscock on March 30. 1918. At some 
time during the solicitation for the above insurance Glasscock said to Dolan 
that “he would he insured from the time he paid the money !premium] 
from the date of the application;” that he was insured from the date of 
that payment of the first premium until the company either accepted or 
rejected the application; “that he would have to be examined, and that the 
application, together with the medical report, would be sent in to the com- 
pany, and if the company accepted the application he would be insured for 
a year from the date of the application.” He further said to Dolan that 
if the company turned down his application the premium would be re- 
turned About the 17th of April, 1918, Dolan was physically examined by 
Dr. Fuller and Dr. Church, selected by the company as its medical exami- 
ners, and Dolan’s answers to the questions and to the medical examinings 
were taken down, and the result of the examinations sent to the medical 
director of the company. Each of the medical examiners unqualifiedly 
recommended Dolan as an insurable risk. A few days after April 24, 
1918. Dr. Church, at the request of the company, sent in another specimen 
of Dolan’s urine. It was sent in the manner suggested by the company. 
The company’s medical director, whose duty it was to pass on applidations 
for insurance on finai disposition. testified that the second specimen never 
reached the company. On May 29th, 1918, the application of Hays Pat 
Dolan was “marked off.” No policy of insurance was issued on the appli- 
cation. It usually takes less than 10 days for the company to act on an 
application for insurance after receiving all desired information. The 
medical director of the company gave no notice to Dolan of his action in 
“marking off” the application. The explanation given by the medical di- 
rector for the delay in acting upon the application is the failure to receive 
the second specimen of urine. 

At the time the first premium was paid by Dolan, Glasscock sent to 
t company its nortion of it. Neither Glasscock nor the company ever 
notified Dolan that the company had not accepted his application for insur- 
ance, nor did either Glasscock or the company ever return to Dolan or ap- 
pellee any portion of the premum paid. The written agreement between 
the company and Glasscock in force at the time of the matters involved 
here is quite lengthy, but on the matters pertinent to the issues presented 
are, substantially: The company appoints Glasscock one of its agents sub- 
ject to the limitations made in the agreement, for the purpose of canvass- 
ing for and soliciting applications for insurance on the lives of individuals, 
and of forwarding the same to the company for action, and for collecting 
at the time of taking application for insurange, or on delivery of policies 
of insurance. the premium due for the first year, and for no other purpose 
whatsoever. The agent was “not authorized to make, alter or discharge 
contracts” for the company, “nor to waive forfeitures. grant permits, name 
an extra rate for special risks or bind the first party (company) in any 
way,” and the powers of the agent are only such as are expressly con- 
ferred in the agreement. All applications for insurance secured by the 
agent shall be tendered to the company whether reported on favorably by 
the medical examiner or not, The agreement then provides for commis- 
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sions of the agent. The agent is not to use any money collected on any 
premiums until! after the policy has been delivered to the applicant, and 
that he will return the money paid in all cases where applications are de- 
clined or for any reason policies are not delivered. The agent may deduct 
his commission due at the time of payment of first year premium, remitting 
remainder to the company. The company pays all medical examination 
fees. The agent agrees to observe and be bound by the rules and regu- 
lations of the company. A portion of the company’s book of instructions 
to representatives was in evidence. It reads: 


“11. 4uthority of Representatives. (1) To procure from men and 
women of good character and health and forward to the company appli- 
cations for life insurance. (2) To collect and forward promptly to the 
company the first premium in accordance with the terms of their contracts. 
Among those things which agents are not authorized to do are the follow- 
ing: (1) To make. alter or annul any policy or other contract. (2) To 
waive forfeitures. (3) To name extra rates. (4) To collect renewal pre- 
miums. (5) To appoint medical examiners, or to promise such appoint- 
ments. 


Dolan died on December 1, 1918, of pneumonia developed from influ- 
enza. Appellee, Mrs Lura Lee Dolan, was made the beneficiary in the 
application for insurance. After Hays Pat Dolan’s death she made formal 
demand on the company for payment of the $15,000 insurance. The com- 
pany refused payment 


The case seems to have been pleaded and the evidence submitted upon 
two theories: First, an acceptance as a fact, by the company of the appli- 
cation for insurance; second, that by reason of the acts and conduct of 
the company. and those of its agent, Lee Glasscock, made and done by him 
within the scope of his authority under his contract with the company, the 
company is estopped to deny an acceptance by it of the application for in- 
surance. 

The case was tried with a jury upon special issues. Upon the jury's 
findings the court rendered judgment in favor of appellee and against the 
appeliant company for the sum of $21,137.50 with interest from the date of 
the judgment, said amount being for the $15,000 insurance, $2,500 allowed 
as reasonable attorney fees, $1,800 being the 12 per cent statutory damages, 
and $1,837.50 as interest on the amount of the insurance up to the date of 
the judgment. The court further adjudged that appellee take nothing 
against lee Glasscock. The court further rendered judgment in favor of 
appellant and against Lee Glasscock for $48.12, with interest thereon from 
June 7, 191% 

The court submitted only the following two issues: 

“Question No. 1. Do you believe from the preponderance of the evi- 
dence that Pat Dolan was in the exercise of ordinary care, led to be- 
lieve, and did believe, from the acts and conduct of the defendant com- 
pany, if any, and those of its agent, Lee Glasscock, if any, made and done 
within the scope of his authority, as shown by the written contract be- 
tween said Glasscock and said defendant company, that defendant company 
has accepted his (Dolan’s) application for insurance and that he was in- 
sured in accordance therewith? If you should answer Yes to question 
No. 1, then answer this question: 

“Question No. 2: Do you believe from the preponderance of the evi- 
dence that the defendant company knew, or had good reason to believe, 
that Pat Dolan believed the company had accepted his application for in- 
surance in accordance therewith?” 


The jury answered, “Yes,” to both questions. 


The insurance company appeals. Appellant presents 28 assignments of 
error. 
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The first assignment complains of the refusal of the court to give its 
requested charge directing a verdict in its favor. Appellant presents four 
propositions under this assignment. The first is that no contract of insur- 
ance resulted, even though no notice of rejection of the application was 
given the applicant, or the premium returned ‘until after his death. The 
second proposition is to the effect that no duty rested upon the company 
to accept or reject the application, and its failure to notiy the applicant of 
the rejection or its silence with reference to the application does not estop 
the company from denying the acceptance. The third proposition is that 
the suit is based upon an alleged verbal agreement to insure, of which there 
was no evidence and allegation of any fact constituting estoppel, and the 
proof did not correspond to the pleadings. The fourth proposition is that 
under the Jaws of this state there can be no verbal contract of insurance, 
and that before there can be insurance, a written policy must be issued. 

The issue joined in the pleadings as to the acceptance as a fact by the 
company of Doian’s application was not submitted to the jury. Both par- 
ties pleaded that a policy was not issued. The only issue submitted seems 
to be on the issue of estoppel; that is. that by reason of the facts pleaded 
and shown by the evidence the company is estopped from denyng accept- 
ance of the application. The court in submitting the two issues instructed 
the jury as follows: 

“You are instructed that any statements by the defendant, Lee Glass- 
cock, to the applicant, Hays Pat Dolan, variant from and differing from 
and not in accordance with the written application for insurance signed by 
said Dolan, and not in compliance with the book of instructions and writ- 
ten contract made at the time of the application for insurance by said Dolan 
or at the time he stood his medical examination, are not evidence against 
the defendant Great Southern |.ife Insurance Company, and are not to be 
considered for any purpose against said defendant, Great Southern Life 
Insurance Company.” 

The facts, submitted briefly, are: Was Dolan led to believe, and did 
he believe, that the company had accepted his application for insurance; 
and did the company know, or have good reason to believe, that Dolan 
believed the company had accepted his application, and that he was by 
such acceptance insured? The question is presented: Do the facts,’ as 
presented and as found by the jury, create an acceptance by estoppel? 

[1] The miere application for insurance is not a contract of insur- 
ance. When made out and forwarded it has then attained only to the 
degree and dignity of a proposition on the part of the applicant, and 
before it can become a contract for insurance it must be accepted like 
any other contract. When the application is accepted by the company the 
contract for insurance is then complete, without the issuance of the pol- 
icy, unless the application provides otherwise, which is not the case here, 
the policy not being the contract, but only the statement of the contract, 

We are referred by appellant to Modern Woadmen of America v. 
Owens, 60 Tex. Civ. App. 398, 130 S. W. 858; Life Insurance Co. v. 
Rudolph, 45 Tex. 457; Patton v. Rucker, 29 Tex. 408; Merchants’ & 
Bankers’ Fire Underwriters v. Parker (Tex. Civ. App.) 190 S. W. 525; 
and National Union Fire Ins. Co. v. Patrick (Tex. Civ. App.) 198 S. W. 
1050. Space forbids an extended review of each of these cases. 

The first case cited presents a discussion of express warranties. As 
said by the court, it is well settled that an express warranty must be 
literally complied with, without reference to the knowledge or ignorance, 
good faith, or bad faith, of the party making the same. In that case it 
was expressly stipulated that the benefit certificate should not take ef- 
fect until delivered. The case does not present the issue of acceptance 
by estoppel. 

The case of Life Ins. Co. v. Rudolph, as we construe it, was based 
upon the construction the court put upon a portion of the receipt issued 
by the agents of the company to the applicant, Richards. The consturc- 





Life] Great Southern Life Ins. Co. v. Dolan. 599 


tion placed upon the pleading of Rudolph was that the contract of in- 
surance had been completed by an acceptance in fact on the part of the 
company of the application. The court construed the terms of the re- 
ceipt given by the agents to the applicant that no insurance was attempted 
to be created until the application was accepted. The court said: , 


“We are unable to find in the evidence, the substance of which it 
has been attempted to state, any sufficient foundation for the conclusion 
that as a matter of fact the application of Richards was accepted.” 


In that case the application was returned for correction of appli- 
cant’s name, the court construing that fact and the memorandum made 
by the company asking an explanation as strongly indicating that the 
application had not then been accepted. The application was returned 
without correction. The receipt of the premium and the application for 
insurance was on the 11th of November, 1870; the application was re- 
ceived by the company on November 22d, and returned for correction on 
the 28th of November. Richards was wounded in a personal encounter 
on the 23d day of November and died within a few days. The court 
further said that: 


“Where it is evident that the company postpones definite action for 
the purpose of explanation, we are aware of no rule of law which would 
make such action tantamount to acceptance. Under the circumstances it 
does not appear that the failure of the company to direct a return of 
the premium at the time the application was returned could have misled 
the applicant, had he been still alive.” 


’ 


The court, in that case further said that it does not appear that the 
company have retained, or are now retaining, the premium under such 
circumstances as to estop them from denying the acceptance of the ap- 
plication. We think the case, from its issues and facts, and the court’s 
observations on the facts, presents more a discussion of what con- 
stitutes an acceptance in fact. The question of acceptance by estoppel 
was not pleaded nor discussed. The same might be said of the case of 
Patton v. Rucker, where the question was an acceptance in fact to sell 
real estate. 


In Merchants’ & Bankers’ Fire Underwriters Co. v. Parker, estop- 
pel was not pleaded. The jury found that the company did not act on 
-~ application and accept and approve it. The application provided 
that— 

“The association shall not: be bound by any act done, or statement 
or agreement made, or promise, or knowledge of any solicitor, * * * 
and no liability of the association shall attach until this application has 
been actually approved at the home office of the association.” 


The only point we see in this case that seems to have application is 
the observation made by the court that in some cases it has been held that 
where an application has been made and forwarded and retained by the 
company an unreasonable length of time, without action, and the appli- 
cant has relied on his protection to his loss, the company is liable, refer- 
ring to a number of cases, but holding that the cases so holding were 
in conflict with the trend of authority throughout this country, and 
referred to Life Ins. Co. v. Rudolph, supra. The case, however, was 
decided on the provision in the application above stated. 


[2] It seems to be well settled that a contract of insurance may be 
by parol in the absence of statutory requirement or other positive regu- 
lation to the contrary. We find nothing in our statute inhibiting a con- 
tract for insurance by parol. Manhattan Life Ins. Co. v.. Stubbs (Tex. 
Com. App.) 234 S. W. 1099; Ginners’ Mutual U. Ass’n v. Fisher (Tex. 
Civ. App.) 222 S. W. 285; State Mutual Fire Ins. Co. v. Taylor (Tex. 
Civ. App.) 157 S. W. 950; Austin Fire Ins. Co. v. Brown (Tex. Civ. 
App.) 160 S. W. 973. 
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Our Supreme Court in Cohen v. Insurance Co., 67 Tex. 325, 3 S. W. 
296, 60 Am. Rep. 24, held that a contract of insurance may be by parol. 
The court further held that where a policy of insurance had been for- 
feited for nonpayment of the premium then due, an acceptance of the 
premium restores responsibility for a loss; the insurance and the pre- 
mium being obligations mutually depending upon each other. See, also, 
Fidelity & Casualty Co. v. Ballard & Ballard, 105 Ky. 253, 48 S. W. 1074. 

[3] It seems to us that when the applicant has paid the premium 
to the agent of the company, authorized to demand and receive it, and 
the company had received from the agent its part of the premium in ad- 
vance of any disposition made of the application, and had assumed the 
duty of returning the premium on a rejection of the application; and, 
where Dolan had been assured by the agent on receiving the premium 
that the premium would be returned in case of a rejection of the appli- 
cation, only 10 days being required for action, and where the applicant 
had passed a satisfactory examination and had done everything required 
of him, and had no notice of an adverse action on his application or 
cause for it, he could well assume and believe after several months that 
the company had taken favorable action. 

{4, 5] The company is charged with knowledge of the fact that its 
agent had not returned the premium to Dolan. The company also knew 
that it had not otherwise notified Dolan of its action on his application. 
Dolan was evidently led to believe, and did believe up to the time of his 
death, that the company had accepted his application. There is no direct 
evidence that the company knew or believed that Dolan believed his ap- 
plication had been accepted, but the facts stated, we think, were suf- 
ficient to take the issue to the jury. 

We think the findings of the jury are sustained by evidence. We 
have found no case in this state which we consider an adjudication of 
the question presented, viz.: Do the undisputed facts and the facts 
found by the jury show a contract by estoppel? The question is a most 
difficult one, and the holdings in other jurisdictions are not uniform. In 
a number of cases in other jurisdictions it has been held that the reten- 
tion of the premium and failure to reject within a reasonable time may 
imply an acceptance. Joyce on the Law of Insurance (2d Ed.) vol. 1, p. 
240, and cases cited. See, also, Merchants’ & Bankers’ Fire Underwri- 
ters v. Parker (Tex. Civ. App.) 190 S. W. 525, and the cases there refer- 
red to. While the court in Fire Ins. Co. v. Parker, supra, case expressed 
the opinion that the holding in that class of cases is in conflict with the 
trend of authority throughout this country; it seems to us that the ques- 
tion involved in that case referred to was not before that court, as estop- 
pel had not been pleaded, and there was an express stipulation that no 
liability should attach until approved at the home office. It has also 
been held (same reference as above) that if the company agrees to notify 
the applicant of rejection of his application and receives the application 
and premium, but fails to give such notice for seven months, and the 
property is burned in the meantime, such delay renders the company 
liable. Such, however, would not be the rule where the application or 
other express stipulation provides that no liability shall attach until ap- 
proved by the company. Modern Wocdmen of America v. Owens, 60 
Tex. Civ. App. 398, 130 S. W. 858. 

[6] We understand the law to be that silence has the effect to estop 
a party where, under the circumstances, it is his duty to speak, and where 
that silence had the effect to mislead the other party to his injury. Bige- 
low on Estoppel, pp. 564, 575; Insurance Co. v. Unsell, 144 U. S. 439, 12 
Sup. Ct. 671, 36 L. Ed. 496; More v. Insurance Co., 130 N. Y. 545, 29 
N. E. 757; Insurance Co. v. Griffin, 59 Tex. 513; East Texas Fire Ins. 
Co. v. Perkey, 89 Tex. 604, 35 S. W. 1050. 

[7] We are of the opinion that under the above facts and findings 
of the jury, the court was not in error in refusing to give the requested 
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instruction, and that the pleadings are sufficient to justify the submission 
of the issues submitted. 

[8, 9] The court was not in error in not sustaining atiuati plea 
of misjoinder, as claimed under the second assignment. All of the mat- 
ters grew out of one and the same transaction. The rule forbidding 
misjoinder is a rule of convenience and expediency, and should be con- 
strued with the broader rule for avoidance of multiplicity of suits. Paul 
v. Sweeney (Tex. Civ. App.) 188 S. W. 525; Rowland v. Klepper (Tex. 
Civ. App.) 189 S. W. 1033; San Angelo Cotton Oil Co. v. Houston 
County Oil M. & Mfg. Co. (Tex. Civ. App.) 185 S. W. 887; Garner v. 
Jamison (Tex. Civ. App.) 162 S. W. 941; Adams v. First National 
Bank (Tex. Civ. App.) 178 S. W. 993. 


[10] Appellant assigns error in entering judgment for attorney fees 
and statutory penalty on the ground that no policy of insurance was is- 
sued. We have concluded that such liability is imposed by the statute 
for refusal to pay a valid claim, although no written policy was issued 
ee Manhattan Life Ins. Co. v. Stubbs (Tex. Com. App.) 234 


Error is assigned to the refusal of the court to instruct the jury to 
answer “No” to both questions submitted. The grounds assigned are 
that, no policy having been issued, the court was without power to render 
judgment for statutory damages, and that there is no evidence to support 
the court’s charge submitting the second issue. The evidence is contained 
in about 114 pages of the record, too voluminous to reproduce here. 
We have made a very careful review of the evidence, and have stated 
what facts the evidence seems to us to establish. There is but little con- 
troversy in the evidence as to any facts. We think the evidence estab- 
lishes the facts found, and supports the facts submitted to and found 
by the jury. 

[11] Appellant complains of the portion of the court’s charge read- 
ing as follows: 

“From the acts and conduct of the defendant company, if any, and 

those of Lee Glasscock, if any, made and done within the scope of his 
authority” 
—claiming that Glasscock had no express or implied authority to act for 
the company after he had received the application and remitted the pre- 
mium, We have stated above the portions of the court’s charge in ad- 
dition to the above extract from the charge. We have also stated the 
contract between the company and Glasscock. Glasscock was authorized 
to collect the premium, and we think had the authority to say to Dolan 
that the premium would be returned to him in the event the application 
was not accepted. We think the court’s charge limited and carefully 
protected all of the rights of the company. 

[12] It is insisted that the submission of question No. 1 and the 
matters therein contained are not based upon the pleadings. Question No. 
1, is based upon the theory of equitable estoppel. We have briefly 
stated the pleadings, and, to conserve space will not restate the facts 
pleaded, but are of the opinion that the pleadings fully and comprehen- 
sively state the acts and omissions relied on as constituting such estoppel. 

[13] Error is assigned to the submission of question No. 2, in that 
the answer thereto is predicated upon the jury’s answering question No. 1 
in the affirmative. There was no reversible error in the manner of 
presenting the issue. Had the jury found the first issue in the negative, 
there would have been no necessity for an answer to the second.. The 
affirmative findings on both issues seem to destroy the point sought to 
be made. 

We have stated our views in discussing the first assignment on the 
question of the sufficiency of the evidence to justify the submission of 
the two questions. 


Vol. LIX, 
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By assignments 11 and 12 complaint is made to the admission in evi- 
dence Of witness Schrock of a conversation between Glasscock and Dolan 
relative to Dolan’s taking out a policy of insurance with appellant. The 
conversation as stated by the witness was as follows: 

“Mr. Glasscock asked Mr. Dolan if he was ready to take the insur- 
ance, if he was ready to give him a check for the insurance, and Mr. 
Dolan said he did not have the money right then, and Mr. Dolan fur- 
ther told him that he expected to take the insurance, that he wanted to 
take it, but that he did not have the money right then, and he said some- 
thing to him about getting the policy for him and he would pay him for 
the policy when he got it, and Mr. Glasscock told him no, to give his 
check then, and told him further that his insurance would be in eficct 
from the day he gave him a check, and told him he had better give him 
a check then. Mr. Dolan said, ‘Well, I will have to try to get the money 
* * ™ The health certificate, the examination was spoken of, and Mr. 
Glasscock mentiened the fact that it had been but a short time since he 
had the other examination, and he was satisfied that the health certificate 
would be all right. The amount that was to be taken was $15,000.° Mr. 
Dolan said he did not have the money ito pay the premium, and would 
have t> borrow the money to pay it. * * * Glasscock said to him, 
abeui paying the premium that day, that the insurance would be in ef- 
fect from the time he gave him the check; that that was the advantage 
he would have in paying it that day. * * * He told him if he should 
die that night that the policy would be that the insurance would be in 
effect, and that his family would get the benefit of the money. Then 
after they concluded the conversation they both walked off towards the 
Sierra Blanca State Bank.” 


On cross-examination appellant elicited from the witness substantially 
the same as above. All of the statements were competent evidence against 
Glasscock. 

[14] We think the court’s charge in the portions quoted above were 
sufficient to exclude the objectionable portion of the conversation as to 
the company. Much of. the conversation detailed by Schrock was ad- 
missible against appellant. Glasscock was authorized to collect the pre- 
mium in advance of the acceptance of the application, and most of the 
conversation amounted only to an insistence by Glasscock that the pay- 
ment of the premium be then made, with the statement that the premium 
would be returned to Dolan, if the application was not accepted. That 
promise, we think he would make, as he was authorized to collect it. 

[15] We think there is no reversible error in permitting the witness 
Silliman to testify that Glasscock was “writing life insurance for the 
Wichita Life Insurance Company at first” and later for appellant, as 
appellant had taken over all of the assets and assumed the liabilities of 
the Wichita Life, and continued Glasscock as its agent. Glasscock’s 
agency for the two companies was not denied, and the evidence tended 
only to establish the fact that Glasscock acted as agent for the two com- 
panies in soliciting insurance, and in the consolidation of the Wichita 
Life with appellant. Glasscock had arranged through the bank, of which 
Silliman was cashier, to take care of his drafts with the stock attached, 
in buying up steck of the Wichita Life. We can see no prejudice to 
appellant from the evidence, admitting that portions of the evidence 
might be immaterial. 

[16] Nor can we see any prejudice to appellant in permitting to be 
introduced as evidence certain telegrams from E. P. Greenwood, vice 
president of appellant to the bank, stating the giving of the drafts by 
Glasscock and guaranteeing against loss. 

[17] There was no error in permitting Drs. Fuller and Church, ap- 
pellant’s medical examiners for Dolan, each to state that he unqualifiedly 
recommended the risk. The doctors had so stated in answer to the same 
question in Dolan’s application. The question was then asked: ‘Was 
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that true?” and the witness answered: “Yes, sir.” The doctors were 
each further permitted to state that he considered his (Dolan’s) condi- 
tion normal, and regarded Dolan as a good insurance risk. We can see 
no good reason why the doctors should not be permitted to verify the 
report each had made to the company, and to say that the report was a 
true report, as tending to show, with other facts, that Dolan was led 
to believe that his application had been accepted. 

Appellant presents other assignments complaining of the overruling 
of general demurrers, and special exceptions to the appellee’s supple- 
mental petition. We have carefully considered each assignment, and 
believe they present no reversible error. 

Believing, as we do, that under the findings of the jury, construed in 
the light of the evidence, the company is now estopped from denying an 
acceptance of the application for insurance, and finding no reversible er- 
ror committed upon the trial, the case is affirmed. 

On Motion for Rehearing and to Correct Findings of Fact. 

Under the first four assignments in the motion for rehearing appel- 
lant complains that the opinion is based on matters excluded from the 
jury by the trial court. There are some statements in the findings of 
‘ fact which should not have been included, and we now exclude them. 
They are as follows: 

“Glasscock mentioned to Dolan the health certificate and examination 
in the Wichita ‘Southern Life Insurance Company and expressed himself 
to Dolan as being satisfied that his health certificate would be all right.” 

We exclude the abeve on the ground that it seems to have been ex- 
cluded from the jury by the court’s charge, and received only as against 
Glasscock. We also, for the same reason, exclude from our findings of 
fact the following: 

“Glasscock said to Dolan that he would be insured from the time 
he paid the money [premium] frem the date of the application. * * * 
That he was insured from the date of that payment of the first premium 
until the company either accepted or rejected the application.” 

The above had application only as against Glasscock, but not as 
against appellant. . 

We exclude also from our findings of fact the following statement: 

“He [meaning Glasscock] further said to Dolan that if the company 
turned down his application the premium would be returned.” 

We also withdraw from the opinion the expression: 

“Where Dolan had been assured by the agent on receiving the pre- 
mium that the premium would be returned in case of a rejection of the 
application.” 

We were also in error in stating that on cross-examination of the 
witness Schrock appellant elicited from the witness (Schrock) sub- 
stantially the same as above. Appellant did not cross-examine the witness 
Schrock. 

The motion for rehearing is sustained to the extent of making the 
above corrections in the findings of fact, and the observations of this . 
court as above, and is overruled as to all other matters. 











604 Insurance Law Journal, Vol. 59. [ June, 1922 


WOODMEN OF THE WORLD vy. ALEXANDER. (No. 2505.) 
(Court of Civil Appeals of Texas. Texarkana. Feb. 9, 1922.) 
239 Southwestern Reporter, 343. 


2. INSURANCE—WHERE INSURER ADMITTED LIABILITY IF 
INSURED DID NOT DIE BY HIS OWN HANDS, THE JURY’S 
FINDING THAT HE DID NOT SO DIE WARRANTED JUDG- 
MENT AGAINST INSURER. 


In an action on a beneficiary certificate, where the defendant society 
admitted that plaintiff was entitled to recover if the assured did not die 
by his own hands or act, the finding of the jury that he did not die that 
way warranted a judgment against the defendant, notwithstanding the 
jury also found that assured’s death was not due to accident, and did 
not find its cause. 


(For other cases, see Insurance, Dec. Dig. § 827.) 


3. INSURANCE—EVIDENCE HELD NOT TO SUSTAIN FINDING 
THAT INSURED DID NOT DIE BY HIS OWN HANDS. 


In an action upon a life beneficiary certificate, evidence held not to 
sustain the jury’s finding that the insured did not come to his death as 
the result of his own hands or act. 


(For other cases, see Insurance, Dec. Dig. § 819[4].) 


5. INSURANCE — PRESUMPTION AGAINST SUICIDE WILL 
NOT ALONE SUSTAIN A FINDING THAT ASSURED DID 
NOT COMMIT SUICIDE. 


In an action on a beneficiary certificate, the presumption against 
suicide merely places on the party asserting it the burden of proof, but 
has of itself no probative force, and the finding of the jury that the 
assured did not commit suicide cannot be supported on the presumption 
the law indulges against it. 

(For other cases, see Insurance, Dec. Dig. §§ 817[3], 819[4].) 


Appeal from District Court, Camp County; C. E. Bryson, Special 
Judge. 

Suit by Cora Alexander against the Woodmen of the World. Judg- 
ment for plaintiff, and defendant appeals. Reversed and remanded for 
new trial. 


E. A. King and-M. M. Smith, both of Pittsburg, for appellant. 
J. D. Bass and J. D. Lawrence, both of Pittsburg, and T. C. Hutch- 
ings, of Mt. Pleasant, for appellee. 
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ARIZONA FIRE INS. CO. v. DILLINGHAM. (No. 1855.) 
(Supreme Court of Arizona. April 5, 1922.) 
205 Pacific Reporter, 589. 







1. INSURANCE — AGREEMENT FOR EXCHANGE HELD TO 
SHOW TITLE TO PROPERTY INSURED HAD PASSED BE- 
FORE FIRE. 

Agreement by owner of an insured stock of goods to exchange the 
stock and certain lands owned by him for other lands, he to give pos- 
session of thé stock immediately, the other party to apply proceeds from 
the sale thereof to the indebtedness assumed by him, shows that the change 
in title occurred on transfer of possession, which was before the fire de- 
stroying the goods, though no deeds for the conveyance of the lands ex- 
changed had then been executed, especially where the conduct of the 
parties was in accord with that construction. 


(For other cases, see Insurance, Dec. Dig. § 328[2].) 


4. INSURANCE — PROVISION IN FIRE POLICY AGAINST 

CHANGE OF INTEREST IS VALID. 

The provision in a fire insurance policy making it void if any change 
take place in the interest, title, or possession of the property without the 
consent of the insurer is part of the New York standard form which Civ. 
Code, 1913, par. 3440, requires every insurance company doing business 
within the state to use, and is reasonable and valid. 


(For other cases, see Insurance, Dec. Dig. § 328[1].) 


5. INSURANCE—INSURED CANNOT IGNORE PLAIN REQUIRE- 

MENTS OF POLICY. 

Though the courts universally strive to uphold the right of the in- 
sured to recover and place the burden upon the insurer to point out 
wherein the terms of the policy have been violated by indubitable and 
conclusive evidence, a company meeting such requirement is entitled to 
protection as much as any other litigant, and the insured cannot, with 
absolute immunity, ignore the agreements he made in the policy. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 
































: Appeal from Superior Court, Maricopa County; R. C. Stanford, 
Judge. 

Action by C. D. Dillingham against the Arizona Fire Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals from the judgment 
and from the order refusing a new trial. Reversed and remanded, with 


directions to dismiss the complaint. 













Ward & Griffith, of Phoenix, for appellant. 
Kibbey, Bennett, Gust & Smith and A. T. La Prade, all of Phoenix 
for appellee. 












Ross, C. J. This is a suit by the insured, C. D. Dillingham, to re- 
cover from the insurance company a fire loss. The policy, running 
for one year, was dated March 3, 1919, and covered a stock of general 
merchandise which was destroyed by fire on May 24, 1919. The insur- 
ance company refusing to pay the loss, suit was instituted for the full 
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amount of policy, $2,000, 15 per cent. penalty, and reasonable attorney's 
fees. The insurance company filed a general demurrer to the complaint. 
It also set forth in its answer that the insured, before the fire, had sold 
and delivered possession of the stock of merchandise to one J. E. Ander- 
son, who continued to carry on the business, selling and replenishing 
the stock of goods; that said sale and delivery of possession to Anderson 
was without the knowledge or consent of the insurer. It is alleged 
that such sale violated that clause of the contract of. insurance against 
any change in the interest, title, or possession of the property without the 
consent of insurer. There were other defensive matters in the answer, 
but this statement will present the vital questions at issue. The jury re- 
turned a verdict for the full amount of the insured’s claim. Whereupon 
the court enteréd judgment for $2,000 damages, and the statutory 15 per 
cent. penalty. The court, after taking proof, allowed attorney's fees in 
the sum of $400. The defendant, insurance company, appeals from the 
judgment, and from the order refusing a new trial. 

From the conclusion we have come to, it will be necessary for us 
to consider but one of the errors assigned. At the close of the case the 
appellant moved the court for an instructed verdict, and we think the 
court’s refusal to grant it was error. One of the conditions of the in- 
surance policy was: 

“This entire policy, unless otherwise provided by agreement indorsed 
hereon or added hereto, shall be void * * * if any change, other than 
by the death of an insured, take place in the interest, title, or possession 
of the subject of insurance (except change of occupants without in- 
crease of hazard) whether by legal Process or judgment or by voluntary 
act of the insured, or otherwise. * * 


It is not contended that the appellant consented to, or knew of, any 
change in the interest, title, or possession of the subject of insurance 
from appellee to any one else. 

The appellant attached to its answer as an exhibit, and also intro- 
duced in evidence to sustain its contention that the appellee had sold 
the stock of merchandise and delivered possession thereof to one J. E. 
Anderson, the following agreement: 


“An Agreement of Sale. 


“This agreement made and entered into this lst day of May, 1919, 
between C. D. Dillingham, hereinafter designated the ‘first party,’ and J. 
E. Anderson, hereinafter designated the ‘second party’ * * * witnes- 
seth: That, 

“Whereas, the first party the owner of a stock of mixed merchandise 
consisting of groceries, hardware, dry goods and drugs, situated three 
miles north from Tolleson, Maricopa County, Arizona, in the store build- 
ing known as ‘West End Store’ and now occupied by first party under 
a lease on said building; and said first party being also the owner of .the’ 
following described land, to wit, E. E. % of Sec. 6, Tp. 12 N., range 26 
W. Ind. M., in the state of Oklahoma, and the county cf Rodger Mills, 
and consisting of 160 acres. Second party is the owner of 160 acres of 
land in Beckham county, state of Oklahoma and described as N. E. % 
of Sec. 26, Tp. 11 N. R. 22 W. of Ind. M.: 


“Therefore, said first party contracts to sell unto the second party 
for the consideration hereinafter stated, the stock of merchandise herein- 
before described, and to give second party immediate possession thereof. 
The said second party agrees to assume indebtedness of first party for 
scales, oil tank, one ton truck and stock of merchandise herein described 
to the amount of twelve hundred fifty ($1,250) dollars. It being under- 
stood that if first party should elect to retain the scales referred to, that 
the amount of indebtedness.assumed by second ‘party shall be eleven hun- 
dred fifty ($1,150) dollars and no more. That the first party’ assumes 
all other indebtedness that may be against said stock of merchandise. 
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“First party further agrees that as soon as he can conveniently ob- 
tain his abstract of title to the lands hereinbefore described as belonging 
to him, and which abstract shall show a complete title in him, to deed 
the same to second party by good and sufficient deed therefor, free from 
all incumbrances of whatsoever nature. And in consideration of the fore- 
going covenants by the first party hereto, the second party hereto agrees 
to make a good and sufficient deed to first party to the lands herein- 
before described as belonging to second party, said deed to show the 
lands so deeded to be free from all incumbrances except a mortgage 
thereon in the sum of fifteen hundred ($1,500) dollars which said in- 
cumbrance the first party hereto agrees to assume. 

“It is mutually understood between both parties hereto, that the ab- 
stracts of title to said land shall be obtained in a reasonable time from 
this date, and, should any latent defects in the title of either of said 
two tracts of land be found, then said party that now holds the title, to 
said tract, and who is hereby contracting and selling the same to the 
other party, shall have, and it shall be his dutty to remove said defects 
therefrom. It is further understood that by the taking possession im- 
mediately of the stock of merchandise hereinbefore described, the party 
of the second part shall apply all moneys received from sales thereof 
for the purpose of replenishing said stock of goods and liquidation of the 
said sum of twelve hundred fifty ($1,250) dollars until the said sum of 
twelve hundred fifty ($1,250) dollars is fully paid and discharged. 

“It is further understood and agreed that the lands that are hereby 
contracted to be exchanged between the parties hereto, each have crop 
tenants thereon for the year 1919, and that this contract carry the right 
of immediate possession to each of said tracts of land to each of the 
respective parties hereto upon the signing hereof, subject to the rights of 
said tenants. It is further understood that should the said indebtedness 
be less than $1,250, that second party will pay the difference between 
the sum of indebtedness and that of $1,250. 

“Witness our signatures hereto to the day above written. C. D. 
Dillingham, J. E. Anderson.” 


The day of the date of the above agreement Anderson took charge 
of the West End Store and stock of merchandise and continued in charge 
thereof until May 24th, when the building and contents were destroyed 
by fire. During that time the stock on hand was sold from day to day, 
and out of the receipts Anderson paid some $600 or $700 of the debts 
he had assumed. The stock was replenished in part with receipts from 
the business, and in part with goods.bought on credit and charged to 
Anderson. Appellee let it be generally known to his old customers that 
he had sold the store: to Anderson. He introduced Anderson to the 
wholesalers of Phoenix with whom he had been trading as his successor 
in the ownership of the West End Store, and advertised in a local paper 
that he had sold “his stock of goods at West End Store to J. E. Ander- 
son on the 8th day of May.” Anderson became the tenant of the store 
building and attorned to the landlord for the rent. Appellee did not quit 
the store, but remained there and employed himself in and .about the 
carrying on of the business in the capacity of an employee, according to 
the testimony of Anderson, and according to his own admissions and 
statements made before the fire. 

[1] After the fire, the deeds for the land mentioned. in the contract 
not having been exchanged, and the deal fully consummated, appellee 
took the position that there was no transfer of title, interest. or change 
of possession of the stock of merchandise. and actually testified at the 
trial that he remained in the store after Anderson took charge, not as 
an employee, but as owner. In other words, he testified in effect that 
there was no sale of the goods to Anderson and no delivery of posses- 
sion, and that none was intended until the exchange of the deeds for , 
the land. This position of appellee is in direct conflict with his written ° 
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agreement, for therein he contracted “to give second party (Anderson) 
immediate possession” of the stock of merchandise with the power and 
authority to sell and replenish the same as though he were the absolute 
and unconditional owner, and the following condition in the agreement 
of sale can mean nothing less: 


“It is further understood that by taking possession immediately of 
the stock of merchandise hereinbefore described the party of the second 
part (Anderson) shall apply all moneys received from sale thereof for 
the purpose of replenishing said stock of goods and liquidation of the 
ye sum of $1,250 until the said sum of $1,250 is fully paid and dis- 
charged.” 


The conduct of appellee and Anderson, until the fire, was in entire 
harmony and accord with the terms of the written contract. 


{2, 3] It is elementary where the parties have reduced their contract 
to writing, in the absence gf fraud or mistake, the writing, being clear 
and unambiguous, is the best evidence of the terms of the agreement, and 
its interpretation is for the court, and not for the parties thereto. 16 
R. C.L. 1016, §§ 208, 209. It is, however, too evident from the conduct 
of the parties that they interpreted their agreement as a present sale 
and delivery so far as the merchandise is concerned. 

The evidence is that some of the goods that were destroyed were 
bought by Anderson on his personal credit. Just what proportion is 
not shown. Other goods were bought by Anderson and paid fer out of 
receipts from the business, but the amount is not given. This would 
depend upon the daily turnover, and the evidence is silent on that point. 
Whatever the amount, and it might have been considerable, these goods 
by no juggling of the facts were appellee’s. He did not buy them, did 
not become personally responsible for them, did not own them, and, of 
course, could not claim indemnity for their loss. The contract of insur- 
ance was to cover appellee’s goods, and not some one else's. 

In Phoenix Insurance Co. v. Quinette, 36 Okl. 384, 128 Pac. 722, it 
appears the owner of a stock of merchandise, after securing a policy of 
insurance thereon in his favor, sold the stock to one Gray, conditioned 
upon the title not passing until full purchase price was paid. The con- 
tract of sale authorized Gray to carry on the business and to replenish 
the stock as absolutely necessary, and provided that any stock remaining 
on hand after full purchase price was paid should be Gray’s. The court 
said: 

“Tt scarcely seems necessary to cite authorities to show that when 
Gray was put in possession under the contract set out above there was 
a change in plaintiff's interest. Prior to that time he was the unqualified 
and unconditional owner. From that time the vendee was in possession. 
He could sell and make title to articles sold out of the store in the course 
of the ordinary retail business, and he could and did buy, in his own 
name, goods to place in the stock. If Gray performed his contract, plain- 
tiff could never regain the possession of the goods, and could have been 
compelled to make a further conveyance if necessary. It is not here 
decided whether a further conveyance would have been necessary if Gray 
had paid all the notes according to the contract. Gray had paid nearly 
one-third of the purchase price before the fire, and could have been com- 
pelled to pay the remainder, regardless of the loss.” 

The sale in the Quinette Case differed from the sale in the case at 
bar in that there the insured in the contract of sale retained title to 
goods until paid for, whereas in this contract of sale the buyer was given 
title and placed in possession of the stock of merchandise. It is too 
plain that Anderson could have been compelled to specifically perform 
his contract, or, failing to do so, to pay appellee for the stock of mer- 
chandise. Fire Ass’n of Philadelphia v. Perry (Tex. Civ. App.) 185 S. 
W. 374, is a case where the insured conditionally sold some billiard and 
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pool tables, the buyer taking possession and agreeing to pay therefor 
in monthly installments, and in a suit by the insured to recover on the 
policy the court held: 


““* * * That by the voluntary contract or agreement of the plain- 
tiffs there was a change, other than by the death of the insured, in the 
interest, title, and possession of the insured property, and in view of the 
fact that the policy of insurance provided that ‘if any change, other than 
by the death of an insured, take place in the interest, title, or possession 
of the subject of insurance, the entire policy shall become void,’ plaintiffs 
cannot recover in their suit upon said policy, and it therefore follows 
that the court erred in not rendering judgment for defendant, Fire As- 
sociation of Philadelphia.” 


[4] The provision in the policy claimed to have been violated by ap- 
pellee is a very common one. It is a part of the New York standard 
form which our statute (paragraph 3440, Civil Code) requires every 
insurance company doing business in Arizona to use. 


“These conditions against alienation or change of title or interest, 
whether appearing in the policy itself, or in the by-laws of a mutual 
company. have uniformly been upheld as reasonable and valid.” 26 C. 
J. 228, § 279. 


“A policy being only an agreement to indemnify insured and not 
an absolute agreement to pay a sum of money when property is destroyed, 
an insurable interest at the time of the loss is as absolutely necessary 
as it is in the inception of the contract.” Id. 


Whatever may be said about the unsold part of the goods appellee 
turned over to Anderson, it seems certain appellee had no insurable in- 
terest whatever in the replenishments made by Anderson. 


[5] We think the courts universally strive to uphold the right of the 
insured to recover, and, when the insurance company resists payment, 
place the burden upon it to point out wherein the terms of the policy 
have been violated, and this must be done with indubitable and conclusive 
evidence.’ When this requirement has been met by the company it is 
entitled to protection as much as any other litigant. While it must ob- 
serve the terms of its contract construed most favorably to protect the 
insured, the latter may not, with absolute immunity, ignore what he has 
agreed to. The appellee was familiar with all the facts, and if he mis- 
conceived the law, and failed to take steps necessary to protect his rights 
as by securing modification of his insurance policy, it was his fault. 
When the changed condition of the property took place the insurance 
company, under its agreement, was relieved from further responsibility. 

We cannot conceive how, under the state of the evidence, it would 
be possible for the appellee to recover, and it is accordingly ordered 
that the judgment of the lower court be reversed, and the cause re- 
manded, with directions to dismiss the complaint. 


McAlister and Flanigan, JJ., concur. 





Insurance Law Journal, Vol. 59. [ June, 1922 


BACK v. PEOPLE’S NAT. FIRE INS. CO. 
(Supreme Court of Errors of Connecticut. March 29, 1922.) 
116 Atlantic Reporter, 603. 


2. INSURANCE—AGENT’S KNOWLEDGE IMPUTABLE TO IN- 
SURER; POLICY ERRONEOUSLY INSURING BUILDING 
ONLY ON LAND OWNED IN FEE. WOULD BE REFORMED. 


Where plaintiff, seeking to insure his house. informed defendant in- 
surer’s agent that it stood on land not owned by him in fee simple, the 
agent's knowledge was imputable to defendant, so that insured, by agree- 
ing to issue a policy on plaintiff's house, agreed to insure the house 
although it stood on ground not owned by plaintiff; and, where the 
policy issued and supposed by plaintiff to conform to such agreement 
avoided the policy if the building was not on ground owned by plaintiff 
in fee simple, plaintiff could have it reformed to conform to the actual 
agreement. 

(For other cases, see Insurance, Dec. Dig. §§ 143i[5], 378[1].) 


5. INSURANCE—AS RESPECTS RIGHT TO REFORMATION, IN- 
SURED NOT GUILTY OF LACHES IN FAILING TO READ 
POLICY. 

Where the agent of an insurance company agreed to insure a house 
although it stood on land not owned by the insured, the company can- 
not urge, as defense to action to reform the policy to conform to such 
agreement, that insured was negligent in not reading the policy and in 
failing to discover that it was not as contracted for, and the fact that the 
insured's three previous policies, of which the present one was a renewal, 
had not been read by the insured, was not material. 


(For other cases, see Insurance, Dec. Dig. § 143[8].) 


6. INSURANCE — WHERE INSURANCE COMPANY REFUSED 
PAYMENT OF LOSS ON GROUND OF NONLIABILITY, IN- 
TEREST ALLOWABLE FROM DATE OF ACTION. 

Where the sole ground on which an insurance company detained 
money representing policy proceeds was on the theory of nonliability, 
the detention held wrongful, and interest was properly computed on the 
face of the policy from the date of the action. 

(For other cases, see Insurance, Dec. Dig. § 598.) 


Jud Appeal from Superior Court, Windham County; James H. Webb, 
udge. 

Action by Harry E. Back against the People’s National Fire Insur- 
ance Company for reformation of a policy of fire insurance and for dam- 
ages. Certain issues of fact submitted to the jury, other facts found by 
the court, and judgment rendered for the plaintiff, and defendant ap- 
peals. No error. 


The policy in suit insuretl the plaintiff from June 18, 1918, to June 
18, 1921, from loss by fire in the sum of $1,500, to a described dwelling 
house and in the sum of $300 to its contents. The policy is in the form 
prescribed by section 4075, G. S., and stipulates that— 

“This entire policy, unless otherwise provided by agreement indorsed 
hereon added hereto, shall be void if” (among many other contingencies ) 
“the subject of insurance be a building on ground not owned by the in- 
sured in fee simple.” 
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The house and contents were wholly destroyed by fire on May 2, 
1919, and the complaint, after the usual allegations of loss and proof of 
loss, alleges that the defendant denies résponsibility because the house 
was on ground not owned by the insured in fee simple. The fact that it 
was on ground not owned by the insured is admitted, but the complaint 
avers that the defendant’s agent through whom it issued the policy was 
so informed by the plaintiff at the time when the policy was arranged 
for, that until the company denied liability plaintiff supposed the policy 
was drawn to cover the house as he had described it; and that the de- 
fendant refuses to correct the policy and to make it conform to the 
actual agreement. Defendant’s answer denies all the allegations of the 
complaint on which the prayer for reformation is based. On the trial 
the court submitted the following issues of fact to the jury in the form 
of special interrogatories, which with their answers are as follows: 

(1) Before the issuance of the insurance policy in suit, plaintiff’s 
Exhibit A, did the plaintiff inform the defendant’s agent, Woodworth, 
that the building to be insured was on ground not owned by the plain- 
tiff in fee simple? The answer of the jury: Yes. 

(2) What was the fair value of the building immediately before 
the fire? The answer of the jury: $2,000. 

(3) What was the amount of loss or damage sustained by the plain- 
tiff by reason of the destruction of the building by fire? The answer of 
the jury: $2,000. 

(4) Was the value of the personal property owned by the plaintiff 
that was in the building destroyed by fire at least $300? The answer of 
the jury: Yes. 

(5) Did the plaintiff make due preof of loss as required by the 
policy? The answer of the jury: Yes. 

These special verdicts the court accepted and found the facts ac- 
cordingly. Other findings by the court are that in 1900 the People’s 
* Tramway Company leased certain lands in the town of Killingly for 10 
years with the option, afterwards exercised, of one renewal for a second 
term of 10 years. ‘The house in question, which stood on a part of this 
land, was transferred by the lessee to the plaintiff with an agreement 
made upon good consideration that plaintiff might maintain it and might 
use the land on which it stood and the land appurtenant to it so long as 
the lessee should continue to hold the premises. The court ruled that 
the defendant was obliged, if it issued any policy at all, to issue one that 
should not be void by reason of the building standing on land of which 
the plaintiff was not the owner in fee simple. That the plaintiff was not 
guilty of laches in failing to read or examine the policy of insurarice is- 
sued to him. That the defendant is estopped from claiming that the 
policy in question is void. That the policy be and is reformed and cor- 
rected, and that the damage to the plaintiff is in excess of $1,800, for 
which amount with interest from the date of the commencement of this 
action judgment was entered. ' 


Ralph O. Wells, of Hartford, for appellant. 
Charles E. Searls; of Putnam, for appellee. 


Beacu, J. (after stating the facts as above). [1] “To warrant. the 
reformation of a contract on the ground of mutual mistake, the mistake 
must have been common to both parties, and it must appear that by 
reason of it both have done. what neither intended, and the evidence 
should bé clear, substantial, and convincing as to both those facts.” 
Snelling v. Merritt, 85 Conn. 83, 100, 81 Atl. 1039, 1046. 

[2] One of the reasons of appeal is that in this action no antecedent 
variant agreement was alleged or proved. As to this point the’ complaint 
alleges, and the court has found, that the plaintiff in seeking to insure 
his house informed the defendant’s agent that it stood on ground not 
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owned by him in fee simple. The knowledge of the agent, thus ac- 
quired while he was acting within the scope of his authority and in the 
course of the particular transaction which the information affected, is in 
law the knowledge of the defendant. Trumbull v. Hewitt, 65 Conn. 60, 
74, 31 Atl. 492. The defendant cannot hide behind its agent’s negligence 
in failing, if he did fail to communicate that fact. Therefore the legal 
effect of the facts alleged and proved is that, when the defendant being 
so informed agreed to issue a policy of insurance on the plaintiff’s house, 
it agreed to insure the house, although it stood on ground not owned by 
the plaintiff. 

[3] Another reason of appeal is that the court erred in refusing to 
charge, as requested, that the plaintiff must establish the facts upon 
which he based his claim to a reformation of the policy “beyond a rea- 
sonable doubt”; and erred in charging the jury that the fact inquired 
about by the first interrogatory might be established by a fair prepon- 
derance of the evidence. In support of the rule of proof contended for, 
the defendant relies on statements often found in cases of this kind to 
the effect that the basic facts of mistake and of consequent failure to ef- 
fectuate the real intent of the parties must be established by “clear and 
convincing,” or “overwhelming” evidence; or by evidence such as to leave 
“no reasonable doubt,” or “no room for doubt.” Snelling v. Merritt, 
supra; Palmer v. Hartford Ins. Co., 54 Conn. 488, 9 Atl. 248; Park 
Bros. & Co. v. Blodgett & Clapp Co., 64 Conn. 28, 29 Atl. 133; Bishop v. 
Clay Ins. Co., 49 Conn. 167; Hearne v. Marine Ins, Co., 20 Wall. 490, 
22 L. Ed. 395. These authorities do not justify the claim of law made 
in the defendant’s request which assumes that the formula “beyond a 
reasonable doubt” is indispensable in charging the jury in actions for 
the reformations of written contracts. The cases cited do not adopt 
that formula, for they state the broad proposition that the proof must be 
convincing in a variety of ways. This makes it certain that the expres- 
sions relied on refer merely to the difficulty of overbalancing the pre- 
sumption that the writing expresses the real agreement of the parties. 
The evidence must be convincing, not because the rule of proof differs 
from that in other civil actions, but because the counterweight of the 
written contract cannot ordinarily be overbalanced by parol evidence 
which is not clear, or not convincing, or leaves room for doubt. No 
uniform standard of proof can be required by law in this class of cases, 
for the presumption in favor of the written evidence of the agreement 
varies according to the facts of the particular case. The plaintiff must, 
as in all civil cases, establish his affirmative allegations by a fair pre- 
ponderance of the evidence; and in this class of cases, as in those where 
fraud is alleged, the preponderance of evidence must be clear and con- 
vincing. In this case, for example, it turns out after the loss that the 
policy is wholly void on its face by reason of a fatally defective descrip- 
tion of the subject-matter of the insurance. Since the parties could not 
mutually, intentionally, and in good faith have agreed to misdescribe the 
subject of insurance in such a way as to make the policy self-destructive, 
the policy is in that particular inexplicable except on the theory of decep- 
tion, inadvertence, or mistake on the part of one or both parties. A con- 
tingency has happened on which it is provided in the writing itself that 
the policy shall be wholly void. In other words, that it shall not be 
treated as expressing the real agreement of the parties. And so the 
usual presumption that the writing expresses the real agreement is 
wholly overcome by the admitted fact that the house stood on ground 
not owned by the insured in fee simple. It is in fact a part of the de- 
fendant’s own case that the policy does not express the real agreement 
of the parties, and the question whether they made any other mutual 
agreement, and, if so, what that agreement was, are simple questions of 
fact unembarrassed by any presumption arising from the policy itself. 
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[4] The court properly instructed the jury that the actual fair value 
of the house at the time when it was destroyed by fire did not neces- 
sarily control their conclusion as to the amount of loss or damage sus- 
tained by the plaintiff; because the plaintiff might in the near future 
have been required, either to abandon the house to the owners of the 
land, or to go to the expense of moving it to some other location, or to 
sell it to a purchaser who would assume that expense. Nevertheless, the 
jury in answering the second interrogatory fixed the fair value of the 
building immediately before the fire at $2,000, and in answering the third 
interrogatory fixed “the amount of loss: or damage sustained by the 
plaintiff by reason of the destruction of the building by fire” at the same 
figure of $2,000. From the identity of these answers the defendant argues 
that the jury must have failed to grasp the distinction pointed out by 
the court, and hence that the court erred in denying the defendant’s mo- 
tion to set aside or disregard the answer to the third interrogatory. We 
think, however, that the real difficulty which the jury had arose from the 
form of the third interrogatory, which may easily be understood as asking 

‘for the amount of the loss sustained by the plaintiff by reason of the 
destruction of the building, including the admitted loss of $300 on its con- 
tents’ We are bound to read the answers to the interrogatories so as to 
make them consistent, if that can reasonably be done, and it can be done 
in this case. So understood, the finding of the jury is that the plaintiff's 
actual loss on the building alone was $1,700, of which only $1,500 was 
covered by the policy. 

[5] It is alleged that the court erred in ruling that the plaintiff 
was not guilty of laches in failing to read or examine the policy, and 
the attempt is made to distinguish this case from Palmer v. Hartford 
Ins. Co., supra. In that case the complaint alleged that the plaintiff ap- 
plied for a renewal of an expiring policy of fire insurance on the same 
terms as before, and that defendant promised to renew the insurance on 
the same terms; that plaintiffs, relying on this promise, did not read the 
policy and did not discover until after the loss that it contained a coin- 
surance clause which materially affected the amount of recovery. The 
prayer was for a correction of the policy and for recovery of the loss 
payable under the policy as corrected. On demurrer sustained and appeal 
from a judgment for the defendant, we reversed the judgment on the 
ground that defendant, having promised that the new policy should be on 
the same terms as the old, was not in a position to charge the plaintift 
with neglect in failing to discover that it was not so. The Palmer Case 
seems to be exactly in point. This defendant having agreed to. insure 
the plaintiff's house, although it stood on land not owned by the insured, 
is in no position to charge the plaintiff with negligence in failing to dis- 
cover that it did not do so. 

Upon this issue of plaintiff's negligence the defendant relies on find- 
ings that the plaintiff has carried insurance on his house since 1900, under 
successive three-year policies, none of which described it as standing on 
land not owned by him; and that the plaintiff never read any one of these 
former policies. We think, however, the transaction in suit stands by 
itself. The policy is referred to in the testimony as a “renewal”; but 
the essential fact is that the plaintiff at the time of applying for it in- 
formed the defendant’s agent that the house stood on land not owned by 
him. The transaction thus begun gave rise to a fresh set of legal rights 
and obligations. 

[6] The court did not err in computing interest on the face of the 
policy from the date of the action. The money sued for was not de- 
tained by the defendant, because the value of the plaintiff's interest in the 
house was uncertain and unliquidated. Besides, that would not justify 
the detention of the admitted loss of $300 on its contents. The sole 
ground on which the money was detained was that the defendant was 
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not liable at all, and the detention was therefore wrongful. Capitol City 
Lumber Co. v. Sudarsky, 95 Conn. 336, 341, 111 Atl. 349. 

There is no error. 

The other Judges concurred. 


MARTIN v. SUN: INS. OFFICE OF LONDON. 
(Supreme Court of Florida. March 3, 1922.) 
91 Southern Reporter, 363. 


(Syllabus by the Court.) 


1, INSURANCE— VALUED POLICY STATUTE HELD NOT UN- 
CONSTITUTIONAL. 


The valued policy statute of this state (section 4281, Revised General 
Statutes 1920) is not repugnant to the provisions of the Constitution of 
this state nor of the United States. 


(For other cases. see Insurance, Dec. Dig. § 4.) 


2. INSURANCE—WHERE SEVERAL CONCURRENT FIRE POLI- 
CIES WERE WRITTEN, THEIR AGGREGATE AMOUNT IS 
THE VALUE OF THE PROPERTY INSURED, NOTWITH- 
STANDING CLAUSES LIMITING LIABILITY. 


Where several concurrent policies of fire insurance are written upon 
buildings or structures with the knowledge or donsent of the several in- 
surers, the aggregate amount of all such policies is the value of the prop- 
erty insured, notwithstanding clauses in such policies purporting to limit 
liability of the insurer te a less amount. 


(For other cases. see Insurance, Dec. Dig. § 504.) 


3. INSURANCE—CONTRACT BETWEEN INSURER AND MORT- 
GAGEE UNDER STANDARD MORTGAGE CLAUSE IS NOT 
SUBJECT TO FORFEITURE FOR ACT OR OMISSION OF IN- 
SURED, 

The contract between an insurer of real estate and a mortgagee of the 
insured premises under the standard mortgage clause is independent of 
the principal contract of insurance contained in the poliay between the 
insurer and the assured owner of the premises, and is not subject to for- 
feiture by reason of any act or omission of the person originally insured. 


(For other cases, see Insurance, Dec. Dig. § 311[3].) 


4. INSURANCE—DOURTFUL TERMS OF POLICY SHOULD BE 
CONSTRUED IN FAVOR OF INSURED. 


Since the insurer usuatiy selects the language employed, doubtful terms 
in an insurance policy should he liberally construed in favor of the insured, 
so as not to defeat, without plain necessity, his indemnity, which in taking 
the insurance it was his object to secure. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


5. INSURANCE—MORTGAGEE NEED NOT ACCEPT LESS THAN 
AMOUNT OF POLICY, ALTHOUGH IT PROVIDED INSURER 
SHOULD BE LIABLE FOR NO GREATER PROPORTION OF 
THE LOSS THAN THE AMOUNT POLICY BORE TO ALL 
THE INSURANCE. 


Under a standard mortgage clause in a fire insurance policy upon 
real estate providing that the insurance as to the interest of the mort- 
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gagee shall not be invalidated by any act or neglect of the mortgagor or 
owner, the mortgagee is not required to accept, in settlement of his claim 
for total loss sustained, less than the amount of his policy, where, the 
owner, without his knowledge or consent, obtains additional insurance 
upon the mortgaged property, notwithstanding the mortgage clause con- 
tains a provision that the insurer shall not be liable under the policy for 
a greater preportion of any loss sustained thereunder than the amount 
of such insurance bears to the whole amount of insurance on the property. 


(For other cases. see Insurance, Dec, Dig. § 504.) 


Error to Circuit Court, Hillsborough County; F. M. Robles, Judge. 

Suit by W. T. Martin, administrator of the estate of Sam A. Moore, 
deceased, against the Sun Insurance Office of London. Judgment for 
plaintiff for less than the amount of the insurance policy sued on, and 
plaintiff brings error. Reversed. 


Guy A. Andrews, of Sebring, and Joseph E. Williams, of Tampa, 
for plaintiff in error. 


West, J. This suit was brought by plaintiff as representative of the 
deceased. mortgagee to recover from defendant, a fire insurance company, 
the amount of a policy of insurance issued by it covering a dwelling 
house in the city of Tampa.., Under a standard mortgage clause attached 
by the insurer to the policy, loss, if any sustained thereunder, was made 
payable to the deceased mortgagee. The amount of the indebtedness se- 
cured by the mortgage upon the building and land upon which it was situ- 
ated was in excess of $2,000. The policy, a New York standard form, 
was for $2,000. The building insured was subsequently destroyed by fire; 
the loss being total. At the time of its destructicn title to the property 
rested in Dalsedia Ross, the mortgagor. 

The declaration, which is in substantially the statutory form, alleges 
the issuance of the policy sued on for the consideration stated to the then 
owner of the property, insuring him against loss by fire to the amount 
of $2,000 for a term of three years from the date of the issuance of the 
policy; the transfer of the property insured to the holder of the legal 
title at the time of the loss; the execution of the mortgage by such owner 
to plaintiff's intestate on the building instred and the land upon which 
the same was situated for the sum of $2,000, covering said property; the 
destruction of the building by fire and loss thereby occasioned to. the 
amount of $3,700 under such circumstances as to come within the terms 
of the policy and to render liable the defendant insurer upon the policy 
to the amount of $2,000, of which loss defendant had notice within the 
time fixed in the contract. It further alleges that the policy contained a 
provision that loss or damage, if any sustained thereunder, should be 
payable to the deceased as first mortgagee as his interest should appear, 
and that said policy as to said mortgagee should not be invalidated by 
any act or neglect of the mortgagor or owner of said property; that 
said owner was indebted to the deceased mortgagee at the time of the 
destruction of the building in a sum exceeding the amount of said insur- 
ance on said building and in a sum in excess of the value of all securi- 
ties held by him; that although all conditions have been performed and 
fulfilled, and all events and things existed and happened, and all periods 
of time have elapsed to entitled the plaintiff to a performance by the 
defendant of said contract, and to entitle plaintiff to the said sum of 
$2.000, and nothing has occurred to prevent the plaintiff from maintaining 
this action, yet the said defendant has not paid or made good to said 
plaintiff said amount of the loss and damage aforesaid, or any part 
thereof, but refuses to do so. The death of the mortgagee and the ap- 
pointment and qualification of plaintiff as his administrator are alleged. 
The policy is attached to and made a part of the declaration. 
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To this declaration the defendant filed four pleas, two of which were 
— upon demurrer, but as to the other two the demurrer was over- 
ru 

By one of the latter pleas it is averred that, on or before the date 
of the alleged loss, there was other insurance issued to and held by the 
owner of the property to the amount of $1,325, and so it is that the de- 
fendant is not liable because of the policy of insurance sued upon in any 
sum in excess of *”/s3.5 of $2,000, the amount of the policy. 

By the other it is averred that defendant is liable to plaintiff only by 
virtue of the “mortgage clause” of said policy, which provides among other 
things, that “in case of any other insurance upon the within described 
property, this company shall not be liable under this policy for a greater 
proportion of any loss or damage sustained than the sum hereby insured 
bears to the whole amount of insurance on said property, issued to or 
held by any party or parties having an insurable interest therein, whether 
as owner, mortgagee or otherwise”; that there was other insurance upon 
said property issued to and held by a party having an insurable interest 
therein, namely, the said owner; that said other insurance was in the 
sum of $1,325; that the insurable value of the building was fixed in the 
contract sued on at $2,000, and therefore the loss or damage to said 
building sustained by reason of the fire did not exceed $2,000, and de- 
fendant is not liable under said contract for any sum in excess of 7/s325 
of $2,000, the amount of the policy sued on. 


Plaintiff filed replication to these pleas, which was demurred to by 
defendant. Upon a hearing this demurrer was sustained. Plaintiff there- 
upon refused to plead further, and judgment was entered by the court in 
favor of plaintiff and against defendant, but for an amount less than 
the full amount of the policy sued on. To review this judgment plaintiff 
took writ of error. 

By assignments of error two closely related questions are raised, 
both of which are argued and insisted upen in the brief filed in behalf 
of plaintiff. 

[1] The first presents the question of the effect of the valued policy 
statute in its application to the facts of this case. With respect to this 
question it is contended generally that, notwithstanding the policy provi- 
sions fixing the insurable value of the building destroyed at $2,000, per- 
mitting no concurrent insurance and providing that the insurer “shall not 
be liable under this policy for a greater proportion of any loss sustained 
than the sum hereby insured bears to the whole amount of insurance on 
said property issued to or held by any party or parties having an insura- 
ble interest therein,” still, under the provisions of the valued policy 
statute of this state (sections 4281, 4282, 2728, General Revised Statutes 
of Florida) and the facts as shown by the pleadings, the insurer was 
liable in the full amount of its policy, and the judgment entered against 
it in plaintiff's favor for less than this amount is error. The valued 
policy statute of this state has been held by this court (Hartford Fire 
Ins. Co. v. Redding, 47 Fla. 228, 37 South, 62, 67 L. R. A. 518, 110 Am. 
St. Rep. 118; L’Engle v. Scottish Union & National Fire Ins, Co., 48 
Fla. 82, 37 South. 462, 67 L. R. A. 581, 111 Am. St. Rep. 70, 5 Ann, Cas. 
748) to be valid. This being true, any provisions of the policy under 
consideration in conflict with provisions of this statute are devitalized 
by it. 

[2] The theory of plaintiff upon this branch of the case is that 
where several concurrent policies are written. upon real estate the ag- 
gregate amount of all such policies is the value of the property insured, 
notwithstanding clauses in such policies inconsistent with the provisions 
of the statute. This seems to be the general rule in jurisdictions where 
similar statutes have been enacted. 14 R. C. L. 1305; Oshkosh Gaslight 
Co. v. Germania Fire Insurance Co., 71 Wis. 454, 37 N. W. 819, 5 Am. 
St. Rep. 233; Havens v. Germania Fire Ins. Co., 123 Mo. 403, 27 S. W. 
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718, 26 L. R. A. 107, and note, 45 Am. St. Rep. 570; National Fire Insur- 
ance Co. v. Dennison, 93 Ohio St. 404, 113 N. E. 260, L. R. A. 1916F, 
992; Queen Ins. Co. v. Jefferson Ice Co., 64 Tex. 578. But it is subject 
to the important qualification that the several concurrent policies shall be 
with the knowledge or consent of the several insurers. This would 
seem to be necessary where nonconsent to additional insurance is ex- 
pressed in the policies, as was done in this case. Plaintiff’s pleas do not 
bring him within the provisions of this rule. He is therefore not in 
position to invoke it, and the first contention made cannot be sustained. 

The second question is whether, under the circumstances shown by 
the pleadings to exist, plaintiff was entitled to recover the full amount 
of the policy sued on, or only the proportion that this policy bore to the 
whole amount of insurance upon the building at the time of its destruc- 
tion. 

We have said that the insured in whose behalf plaintiff sues is a 
mortgagee of the premises and building covered by the policy which was 
destroyed by fire, and that he was indemnified against the loss of his 
security by a standard mortgage clause attached to the policy, by the 
terms of which loss, if any thereunder, was payable to him as mortgagee. 

[3] The contract between an insurer of real estate and a mortgagee 
of the insured premises under the standard mortgage clause is independ- 
ent of the principal contract of insurance contained in the policy between 
the insurer and the assured owner of the premises, and is not subject to 
forfeiture by reason of any act or omission of the person originally in- 
sured. Fire Association of Philadelphia v. Evansville Brewing Associa- 
tion, 73 Fla. 904, 75 South. 196; Glens Falls Ins. Co. v. Porter, 44 Fla. 
568, 33 South. 473; Ostrander on Fire Insurance, p. 502. 

By the mortgage clause, which of course must be conceded to be the 
basis of plaintiff’s claim, and in the absence of which he would have no 
standing, it is provided, as averred in the plea, that the insurer shall 
not be liable under the policy for a greater proportion of any loss sus- 
tained thereunder than the amount of such insurance bears to the whole 
amount of insurance on said property issued to or held by any party or 
parties having an insurable interest therein, but it is also provided in 
this clause of the policy that— 

“This insurance, as to the interest of the mortgagee or trustee, only 
therein, shall not be invalidated by any act or neglect of the mortgagor 
or owner of the property insured.” 

The plea does not aver that such additional insurance was obtained 
with the consent of the deceased mortgagee or with his knowledge. It 
is clear that the procuring of additional insurance by the owner upon the 
building without the consent of the mortgagee would be an act of the 
mortgagor invalidating pro tanto the interest of the mortgagee in the 
insurance payable to him if the provision limiting the liability of the in- 
sured to the proportion of any loss sustained which the amount of its 
insurance bears to the whole amount of insurance upon the property is 
applicable. If this provision is to apply, the mortgagor owner, by his 
act of obtaining additional insurance upon the building, would diminish 
proportionately the value of the security of the mortgagee. If this may 
be done, the protection of the mortgagee may be reduced to a minimum 
without his knowledge or consent, and the value of his security will be 
a matter of speculation, depending on the good or bad faith of his debtor, 
the owner. By increasing his own insurance, thereby promoting and en- 
hancing his own interest, the owner will reduce and impair automatically 
the value of the security of his creditor. All of which is inconsistent 
with the provisions of the mortgage clause by which it is agreed that no 
act of the mortgagor or owner shall invalidate the interest of the mortga- 
gee. 
[4, 5] Why two provisions in apparent conflict should have been 
inserted in this mortgage clause is not clear. It is clear that the language 


40 ‘Vol. LIX, 





618 Insurance Law Journal, Vol. 59. [ June, 1922 


of both cannot be given full force and effect. Since the insurer selected 
the language employed, if the meaning is obscure, it should be literally 
construed in favor of the insured so as not to defeat without plain nec- 
essity his indemnity, which in taking the insurance it was his object to 
secure. National Surety Co. v. Williams, 74 Fla. 446, 77 South. 212; 
National Bank v. Insurance Co., 95 U. S. 673, 24 L. Ed. 563 ; Western 
Ins. Co. v. Cropper, 32 Pa: 351, 355; Reynoliis v. Commerce Fire Ins. 
Co., 47 N. Y. 597, 604; Travelers’ Ins, Co. v. McConkey, 127 U. S. 661, 
666, 8 Sup. Ct. 1360, 32 L. Ed. 308; Fowkes v. Manchester & Life Ass’n, 
3 Best & Smith, 917, 925. 

This clause received consideration by the Court of Appeals of New 
York in the case of Eddy v. London Assurance Corporation, 143 N. Y 
311, 38 N. E. 307, 25 L. R. A. 686, where the court, speaking through 
Mr. Justice Peckham, said: 


“It is clear that the only object of the mortgagee is to obtain a se- 
curity upon which he can rely, and this object is, of course, also plain and 
clear to the insurer. Both parties proceed to enter into a contract with 
that one end in view. In order to make it plain beyond question the 
statement is made that no act or neglect of the owner with regard to 
the property shall invalidate the insurance of the mortgagee. When, in 
the face of such an agreement, entered into for the purpose stated, there 
is also placed in the instrument a provision as to the proportionate pay- 
ment of a loss, we think the true meaning to be extracted from the whole 
instrument is that the insurance which shall diminish or impair the right 
of the mortgagee to recover for his loss is one which shall have been 
issued upon his interest in the property, or when he shall have consented 
to the other insurance upon the owner’s interest. This may not, perhaps, 
give full effect to the strict language of the apportionment clause, but if 
full effect be given to that clause, and it should be held to call for the 
consequent reduction of the liability of the insurers in such a case-as this, 
then full effect is denied to the important and material, if not the control- 
ling, clause in the contract, which provides that the insurance of the 
mortgagee shall not be injuriously ‘impaired or affected’ by the act or 
neglect of the owner. As used in these mortgagee clauses this is the 
meaning of the word ‘invalidate.’ Hastings v. Ins. Co., supra, at page 149. 

“We must strive to give effect to all the provisions of the contract 
and to enforce the actual meaning of the parties to it as evidenced by all 
the language used within the four corners of the instrument. ‘We are 
also at liberty to consider the purpose for which the contract was ex- 
ecuted, where that purpose plainly and necessarily appears from a perusal 
of the whole paper. That construction will be adopted, in the case of 
somewhat inconsistent provisions, which, while giving some effect to all 
of them, will at the same time plainly tend to carry out the clear pur- 
pose of the agreement; that purpose which it is obvious all the parties 
thereto were cognizant of and intended by the agreement to further and 
to consummate.” 

See, also, Hardy v. Lancashire Ins. Co., 166 Mass. 210, 44 N. E. 
209, 33 L. R. A. 241, 55 Am. St. Rep. 395; Germania Fire Ins. Co. v. 
Bally, 19 Ariz. 580, 173 Pac. 1052, 1 A. L. R. 488, 

There are authorities to the contrary (Hartford Fire Ins. Co. v. 
Williams, 63 Fed. 925, 11 C. C. A. 503; Sun Ins. Office v. Varble, 103 
Ky. 758, 46 S. W. 486, 41 L. R. A. 792), but we think the sounder view 
is that held by the New York, Massachusetts, and Arizona courts. 

Besides, while the insurer in this case is a foreign company, its 
branch office in this country is in New York City. It was therefore no 
doubt familiar with the construction placed upon this clause of policy by 
the New York courts before issuing the policy sued on in Florida. This 
being true, it will, we assume, hardly be disposed to complain of a con- 
struction of its contract adopted here from the jurisdiction of its 
domicile in this country. 
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From what has been said it follows that, inasmuch as defendant’s 
fourth plea fails to aver that the additional insurance issued upon the 
owner's interest in the property was consented to by the deceased mortga- 
gee or was with his knowledge. it set up no defense to his action and 
should have been overruled. The order sustaining this demurrer to this 
plea was error for. which the judgment must be reversed. 

Reversed. 


Browne, C. J., and Taylor, Whitfield, and Ellis, JJ., concur. 


RUSSELL vy. GRANITE STATE FIRE INS. CO. 
(Supreme Judicial Court of Maine. April 7. 1922.) 
116 Atlantic Reporter 554. 


1. INSURANCE— BRIEF STATEMENT OF DEFENSE TO BE 
STRICTLY CONSTRUED. 


Under Rev. St. c &7, § 38, providing that any defense as to a breach 
of insurance policy shall be made by a brief statement or special plea, and 
that every condition, the breach of which is not so specifically pleaded, 
shall be deemed to be complied with by the plaintiff, which was meant to 
be both restrictive and technical, the brief statement must be strictly con- 
strued; the rule of liberal construction of pleadings generally not being 
applicable thereto. 


(For other cases, see Insurance, Dec. Dig. § 640[2].) 


2. INSURANCE-—BRIFF STATEMENT RELYING ONLY ON VA- 
CANCY BY REMOVAL CLAUSE DOES NOT INCLUDE OC- 
CUPANCY CI.AUSE. 


Where a clause in a fire insurance polidy made it void if the dwell- 
ing became vacant or unoccupied, and a rider attached thereto made it void 
if the premises became vacant by the removal of the owner or occupant, 
a brief statement of defense in the exact language of the clause in ‘the 
rider confines the defensé to that clause and does not permit a defense 
under the unoccupied clause in the policy. 


(For other cases, see Insurance, Dec. Dig. §646[2].) 


3. INSURANCF—“VACANT” BY REMOVAL CLAUSE AND “UN- 
OCCUPIED” CLAUSE ARE NOT SYNONYMOUS. 


A clause in a rider attached to a fire insurance policy making it void 
if the premises became “vacant” by removal of the owner or ocdupant is 
not synonymous with the clause in the hody of the policy making it void 
if the dwelling becotmes vacant or “unoccupied,” since the two clauses 
were evidently intended to have different meanings, and “vacant” may be 
construed to mean empty of all furniture and household articles, while 
“unoccupied” means not used as a dwelling by human beings, so that the 
mere failure of the owner, who was a trained nurse, to occupy the dwell- 
ing for a period of 30 days while maintaining it in a condition for ocou- 
panay, does not invalidate the policy under the rider. 

(For other cases, see Insurance, Dec. Dig. § 323[4].) 


(For other definitions, see Words and Phrases, First and Second 
Series, Unoccupied; Vacancy—-Vacant—Vacate [Of Building].) 
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4. INSURANCF—POL.!CY CONSTRUED IN FAVOR OF INSURED. 
The conditions of an insurance policy should be considered liberally 
in favor of the insured, and a forfeiture is to be construed strictly. 


(For other cases, see Insurance, Dec .Dig. § 146[3].) 


5. INSURANCE—- DENIAL OF LIABILITY WAIVES REQUIRE- 
MENT FOR PROOF OF LOSS. 


If an insurance company denies all liability and the insured relying 
upon such a denial omits to file a proof of loss as required by the terms 
of the policy, the company will be deemed to have waived such proof. 


(For other cases, see Insurance, Dec. Dig. § 559[1].) 


6. INSURANCE-—-EVIDENCE HELD TO WARRANT VERDICT 

FINDING WATVERK OF PROOF OF LOSS. 

Evidence that the agent of a fire insurance company insinuated the 
fire in plaintiff's property was suspicious, and stated that the matter had 
been referred to the company’s office from whiqh plaintiff must seek in- 
formation, and thereafter stated the company was not liable, held to sus- 
tain a verdict finding that the company had waived the requirement of 
proof of loss. 


(For other cases, see Insurance, Dec. Dig. § 665[8].) 


Exceptions and on Motion from Superior Court, Penobscot County, 
at Law. 

Action by Annie M. Rnssell against the Granite State Fire Insurance 
Company. Verdict for plaintiff, and defendant excepts and moves for new 
trial. Exceptions and motion overruled. 


Argued before Cornish, C. J., and Spear, Hanson, Philbrook, Mor- 
rill, and Wilson, JJ. 


H. J. Chapman and C. C. Stevens, both of Bangor, for plaintiff. 
W. R. Pattangal! and Thomas Leigh, both of Augusta, for defendant. 


Spear, J. This case comes up on motion and exceptions. The mo- 
tion raised an issue of fact upon the question of waiver; the exceptions, 
issues of law upon the question of pleading. 

The plaintiff was the owner of a dwelling house and additions situ- 
ated in the town of Hampden, Me. She was a graduate nurse and was 
employed much of her time in her profession. This house, she says, was 
her permanent home. 

Located in this house, at the time of the fire, was certain personal 
property the quality and value of which are not questioned. On this per- 
sonal property, she held a policy of insurance, of the standard form, in 
the defendant company for $500. for all of which it is admitted the de- 
fendant is liable, if liable at all. 

A fire occurred on April 15, 1919, which consumed the dwelling. to- 
gether with all the insured personal property situated therein. 

She admits that she had not occupied this house, for the purpose of 
a home, for more than 30 days previous to the fire. She had visited the 
house the day of the fire. This is an action of assumpsit, on that policy, 
brought by special authority of section 38 of chapter 87, R. S., to recover 
the amount due thereon for the loss of the personal property insured 
therein. The same section permitting this form of action also prescribes 
the form, and limits the scope, of the defendant’s pleadings, as follows: 

“If the defendant relies upon the breach of any condition of the 
policy by the plaintiff, as a defense, it shall set the same up by brief state- 
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ment or special plea, at its election; and all conditions. the breach of 
which is known to the defendant and not so specially pleaded shall be 
deemed to have been complied with by the plaintiff.” 

The plea was the general issue with the following brief statement: 

“That the policy of insurance declared on by the plaintiff provides 
that said policy shall be void if the premises thereby insured shall become 
vacant by the removal of the owner or occupant, and so remain vacant 
for more than 30 days without the assent in writing or in print of the 
insurance company. And the defendant avers that after the execution of 
the said policy and before the alleged loss or damage by the plaintiff de- 
clared on. the said premises were vacated by the plaintiff, the owner and 
occupant, and so remained vacant for more than 30 days, to wit, for ap- 
proximately 90 days, without the assent of the defendant company in 
writing or in print, and said premises were vacant without the assent of 
the defendant company at the time of the alleged loss or damage.” 

There is no controversy that the premises were unoccupied for more 
than 30 days, but the plaintiff denies that they were vacant by removal 
for 30 days or more. The exceptions involve what may be denominated 
the “vacancy” and “nonoccupancy” clauses of the policy. The first is 
found in the body of the policy under the caption, “Vacancy,” and reads 
as follows: 

“Tf the dwelling he or become vacant or unoccupied, except in ac- 
cordance with the conditions of this policy, the entire policy is void.” 
‘adh The second is found in a rider attached to the policy, and reads as 
ollows: 

“Tf the premises hereby insured shall become vacant by the removal 
of the owner or occupant and so remain vacant for more than thirty days 
without such assent, the policy shall be void.” 

Two questions are raised by the brief statement: 

First. Is it broad and comprehensive enough to cover both clauses? 

Second. If not, is the word “unoccupied,” in the first clause, syn- 
onymous with the words “vacant by removal of the owner or occupant” 
in the second, so that the plea embraces defenses to both upon this ground? 

[1] We are of the opinion that both questions must be answered in 
the negative. Concerning the first question the statute provides that any 
defense to a breach of the policy shall be made by a brief statement or 
special plea, and every breach not so specifically pleaded shall be deemed 
to be complied with by the plaintiff. This ruling of pleading is too plain 
for interpretation and too positive to admit of the exercise of discretion. 
It was undoubtedly meant to be both restrictive and technical. The. de- 
fendant, however, claims that the pleading required by the statute should 
be construed liberally, and cites Clark v. Holway, 101 Me. 391, 64 Atl. 642, 
in which it is said: 

“The great object of the statute which provided for filing a brief 
statement of special matters of defense where a speqdial plea was before 
required, was to do away with the technicalities.” 

To be sure the facts relied upon must be stated so clearly and dis- 
tinctly as to be understood by the party who is to answer them, by the 
jury, and by the court. 

The above construction, however, was made upon the statute abol- 
ishing special pleading, and substituting a brief statement therefor. But 
the Legislature was not content to leave the general issue and brief state- 
ment, as they had been construed, as an adequate statement of the defense, 
in this particu!ar form of action. Whether by brief statement or special 
plea the Legislature limits and restricts the defendant to what it has 
traversed in its plea to what it has “so specifically pleaded.” It enacted 
this statute for this specific form of action and no other; and the brief 
statement cannot therefore be extended by construction, but must be con- 
fined to what it “so specifically pleaded.” 
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[2] Under this statute the defendant’s pleading does not reach the 
first clause. It reads: 

“That the policy of insurance declared on by the plaintiff provides 
that said policy shall be void if the premises thereby insured shall become 
vacant by the removal of the owner or occupant and so remain vacant for 
more than 30 days, without the assent in writing or in print of the insur- 
ance company.” 

That is the exact language of the second clause, which is one of the 
several enumerated causes for vacating a poliqy. The rest of the plea is 
merely an averment description of how the vacancy “by removal of the 
owner” was brought about, as a reference to the plea we reveal. This 
plea is therefore, by this specific language used, confined to a defense of 
a breach arising under the second clause as found in the rider. 


[3] We come now to the second inquiry, whether the two clauses, 
one found in the body of the policy, and the other in the rider, are syn- 
onymous so that the plea applies to both? The defendant contends they 
are. To begin with, it is evident that the company itself did not so con- 
sider them; otherwise the second clause would be superfluous. It will be 
next observed that the two clauses are expressed in different phraseology, 
and are susceptible of, if they do not compel, different interpretations, as 
used in the policy. . 

[4] The conditions of an insurance policy should be considered lib- 
erally in favor of the insured. Bartlett v. Union Fire Insurance Co., 46 
Me. 500. “A forfeiture is to be construed strictly. Its enforcement is 
not to be favored.” North Berwick Co. v. New England Fire Insurance 
Co., 52 Me. 336. In Norman v. Missouri Town Mutwal Insurance Co.,, 
74 Mo. App. 456-459, it is declared: 

“And if words of doubtful meaning are inserted in the contract of 
insurance, then that construction will be adopted which is most favorable 
to the policy holder.” 

In view of the above rules of construing words, phrases, clauses, and 
conditions of insurance policies, many jurisdictions hold that the word 
“unoccupied” is not synonymous with the word “vacant” as used in the 
present policy. In Knowlton v. Insurance Co., 100 Me. 486, 62 Atl. 291, 
2L. R. A. (N. S.) 517, the distinction is clearly stated. The provision in 
the policy in that case reads, shall become vacant by the removal of the 
owner or occupant or shall become personally unocqupied.” The case was 
decided upon the effect of the latter condition. But the differentiation 
= made between the meaning of the words “vacant and ‘unoccupied,” as 
ollows: 

“It has been suggesed that the two words vacant and unoccupied are 
synonymous, and there are doubtless conditions of a dwelling house when 
either word applied to it or both words applied to it, will express a like 
condition of it But as stated by the court in Herman v. Adriatic Fire 
Insurance Co., 85 N. Y. 162: ‘A dwelling house is chiefly designed for 
the abode of mankind For the comfort of the dwellers in it, many kinds 
of chattel property are gathered in it. So that, in the use of it, it isa 
place of deposit of things inanimate and a place of resort and tarrying of 
beings animate. With those animate far away from it, but with those 
inanimate still in it, it would not be vacant, for it would not be empty and 
void. And as a possible case with all inanimate things taken out, but 
with those animate still remaining in it, it would not be unoccupied, for 
it would still be used for shelter and repose. And it is because, in our 
experience of the purpose and use of a dwelling house, we have come to 
associate our notion of the occupation of it with the habitual presence 
and continued abode of human beings within it, ,that the word applied to 
a dwelling always raises that conception in the mind. Sometimes, indeed, 
the use of the word “vacant” as applied to a dwelling, carries the notion 
that there is no dweller therein; and we should not be sure always to 
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get or convey the idea of an empty house, by the words “vacant dwelling” 
applied to it. EBut when the phrase “vacant or unocdupied” is applied to 
a dwelling house, plainly there is a purpose—an attempt to give a different 
statement of condition thereof; by the first word, as an empty house; by 
the second word, as one in which there is not habitually the presence of 
human beings.’” 

Johnson v. Norwalk Fire Insurance Co., 175 Mass. 529, 56 N. E. 569, 
is in point inasmuch as it gives an interpretation to phraseology identical 
in form and the same in purpose and intent, as the phraseology of the 
removal condition in the policy in the present case. iThe court say: 

“The policy in this case declares that it shall be void, if, without the 
assent of the insurance company, ‘the premises hereby insured shall be- 
come vacant by the reinoval of the owner or occupant, and so remain 
vacant for more than thirty days without such assent.’ The only question 
presented is whether on the evidence stated in the bill of exceptions the 
judge shouid have ruled, as matter of law, that, according to the terms 
of the policy, the plaintiff was not entitled to recover. We are of the 
opinion that the judge was right in refusing this ruling, and in submitting 
the question to the jury.” 

The corresponding condition in the policy in the present case reads: 

“That the policy shall be void if the premises hereby insured shall 
become vacant by the removal of the owner or occupant, and so remain 
vacant more than thirty days without’such assent.” 

The comparison shows that the two cases are identical. 

Now the Massachusetts court interpret the phraseology found in 
each of these policies as follows: 

“In the case at bar there is nothing said about occupancy, and no 
question arises as to whether the house was occupied or unoccupied. That 
which is provided for is the house becoming vacant by the removal of 
the owner or occupant. The words mean something more than a tem- 
porary absence for business or pleasure, and, as is said in Cummins v. 
Agricultural Ins. Co., 67 N. Y. 260, 263, ‘they refer to a permanent re- 
moval and entire abandonment of the house.’ See, also, Chandler v. 
Commerce Ins. Co., 88 Penn. St. 223; Franklin Ins Co. v. Kepler, 95 
Penn. St. 492.” 

The importance of the Massachusetts case is that, regardless. of the 
facts, it interprets the identical language of the contracts. 

That interpretation is fully affirmed by Harris v. North America Ins. 
Co., 190 Mass. 361, at page 369, 77 N. E. 493, at page 495 (4 L. R. A. [N. 
S.] 1137), where it is said: 

“The burden was on the defendant strictly to prove an avoidance of 
its liability by showing that the acts of the plaintiff in connection with 
the insured property amounted. te a removal from the house, and produced 
a forfeiture. * * 

“No doubt wn is a sound practical distinction recognized in the 
community between a house that becomes mearly unoccupied for a 
longer or shorter period, though fitted and furnished as a_ domicile, 
and one that becomes vacant by the removal of the furniture, 
and departure of the owner. Herrmann v. Adriatic Ins. Co. 
85 N. Y. 162. The words, ‘become vacant by the removal of the owner 

“or occupant,’ on which the defendant so strongly relies, have received 
judicial construction by this court in Johnson v. Norwalk Ins. Co., 175 
Mass. 529, 531, where it is held that in accordance with this common 
understanding ‘they refer to a permanent removal and entire abandon- 
ment of the house.’” 

In Cummins v. Agricultural Ins. Co., 67 N. Y. 260, 23 Am. Rep. 111, 
in construing the same phraseology, found in a policy, after discussing 
unoccupancy clauses, the court say: 

“But in the present case the merely vacating the house or leaving 
it unoccupied was not declared in the policy to be sufficient to terminate 
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the insurance. The condition was superadded that it must have been 
vacated by the removal of the owner or occupant. Some significance 
must be attached to these words, and. we think that they refer to a perma- 
nent removal and entire abandonment of the house as a place of residence. 
So long as the occupant retained it as his place of abode, intending to 
return to it, and left his furniture and effects there, some degree of 
watchfulness and care on his part might reasonably be expected. He 
would continue to have an interest in its protection and preservation, and 
in common parlance he would not be said to have removed therefrom.” 

To the same effect is Herrman v. Adriatic Fire Ins. Co. 85 N. Y. 
162, 39 Am. Rep. 644, already cited in Knowlton v. Ins. Co., 100 Me. 
486, 62 Atl. 289, 2 L. R. A. (N. S.) 517. 

It. is evident that the above interpretation was based, not upon va- 
cancy or nonoccupancy alone, as stated in the body of the policy, but 
upon vacancy caused by the removal of the owner or occupant, as stated 
in the rider. 

The defendant contends, however, and cites cases to show, that a 
different interpretation, from that contained in the above-cited cases, 
has been placed upon identical phraseology. But we find no case cited, 
which does not couple some element or provision, not permissible, in con- 
struing the phraseology in the present case. An examination of the 
whole paragraph, in which the language of the clause under consideration 
is found, shows 12 other conditions which may work an avoidance of 
the policy. But not one of the 12 can be considered in this case, as they 
are all waived by the plea which traverses only vacancy by removal. For 
instance, the increase of risk is one of the independent causes of forfei- 
ture; but not being pleaded it is waived, and has no bearing upon the 
interpretation of the other twelve conditions. It is this special statute re- 
stricting the scope of the plea that imposes these limitations; and we 
doubt if a similar statute can be found in any other jurisdiction. 

The defendant cites Sleeper v. Insurance Co., 56 N. H. 40, and Moore 
v. Ins. Co., 64 N. H. 140, 6 Atl. 27, 10 Am. St. Rep. 384, upon the conten- 
tion that the words “occupancy” and “vacancy,” as used in the clause un- 
der consideration, are synonymous. But it will be found upon an ex- 
amination of these cases, as above suggested, that the court apparently 
was not restricted by any statute, but took into consideration the whole 
paragraph in giving its interpretation to a single condition. It is ap- 
parent that the court considered the increase of risk in each case. What 
ever the court may have intended by its interpretation, as expressed in 
the two opinions above noted, it is quite evident that, in Stone v. Ins. 
Co., 69 N. H. 441, 45 Atl. 235, in giving its interpretation to an identical 
condition. It intended to adopt the doctrine promulgated in the New 
York, Maine, and Massachusetts cases as they cited, with approval, Cum- 
mins v. Ins. Co., 67 N. Y. 260, 23 Am. Rep.°111, and Herrman v. Ins. Co., 
81 N. Y. 184, 37 Am. Rep. 488. The facts in the case show that it did 
adopt those cases in their conclusion, as the premises under a condition 
identical with that in the present case were vacant from May 20, 1897, 
to August 10, 1897, a period of nearly three months. Yet the court sus- 
tained the plaintiff saying: 

“The defendants’ motion is denied. As a matter of law, the policy 
did not become inoperative through the temporary absence of Mrs. Rol- 
lins.” 

With reference to the Sleeper Case, 56 N. H., supra, and the Moore 
Case, 64 N. H., supra, the court make this significant remark: 


“At this point and in this connection it may properly be observed 
that there is no real. conflict of doctrine between the case in hand and 
Sleeper v. Ins. Co., 56 N. H. 401, or Moore v. Ins. Co., 64 N. H. 140. 
In the former, the facts were essentially different; while in the latter, 
the controlling phrase, ‘vacant by removal,’ was not in the condition, and 
the facts were almost * * * the reverse of those before us.” 
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The defendant’s exception was the refusal of the presiding justice 
to give to the jury the following requested instructions: 

“If the jury should find on the evidence in this case that the plaintiff, 
Annie M. Russell, vacated the premises occupied and owned by her by 
removal or departure therefrom, and the vacancy, so caused by her re- 
moval or departure, continued for more than 30 days, no one living or 
dwelling in and upon said premises during said period, and during the 
life of the fire insurance policy issued by the Granite State Fire Insur- 
ance Company, then she cannot recover in this action.” 

It is our opinion that upon both authority and reason the plaintiff’s 
contention with respect to the force of the exception should be sustained. 

The motion has been alluded to as involving questions of fact under 
the doctrine of waiver, and is so discussed by both the plaintiff and the 
defendant. But as we read the evidence, while the doctrine of waiver 
may perhaps be invoked, we are yet of the opinion that the real theory 
upon which the motion should be determined is based upon the doctrine 
of waiver by estoppel. For a full discussion of waiver and estoppel in 
insurance cases, see Robinson v. Ins. Co., 90 Me. a 38 Atl. 320. In 
Bouchard v. Ins. Co., 113 Me. 17, 92 Atl. 899, L. R. A. 1915D, 187, we 
find this statement: 

“The defendant also set up in its brief statement of defense the plain- 
tiff's failure to furnish a proof of loss, but this point is not urged in 
argument. It is proper, however, to say that in view of the correspord- 
ence between the parties and of the fact: that the defendant denied all 
liability, the jury, might well have found that it had waived this require- 
ment. Such waiver is a a question of fact, Robinson v. Ins. Co., 90 
Maine 385, and the court cannot say that under the evidence in this case 
the plaintiff is precluded from recovery on that ground.” 

[5] It is therefore well settled in this state that, if an insurance 
company denies all liability, and the insured, relying upon such denial, 
omits to file a proof of loss, although such proof is required by the terms 
of the policy, such company will be deemed to have waived ‘such proof 
and will be estopped to plead and offer in defense evidence of the fact 
that no proof of loss had been filed. The defendants in the present case 
do not deny the rule of law, but claim the facts do not bring the plain- 
tiff’s case within the rule. The defendant claims there is not sufficient 
evidence in the case of a refusal on the part of the company to pay the 
loss, to warrant the verdict of the jury upon that issue. 


[6] A careful examination of the record leads us to the opposite con- 
clusion. The plaintiff's conversations and interviews by telephone with 
the accredited agent of the company, offered as evidence of the refusal 
of the company to pay her, confirm that conclusion. That the agent stood 
in the place of the company in these conversations and interviews is too 
well settled in this state to require discussion. From the very beginning 
the agent intimated that the fire was incendiary. At his first interview he 
said to her, “It was a mysterious fire, and they were not going to pay 
until they investigated.” Later, she said that she went to see him and 
asked him what she could do; if there was anything she could do, and 
he said, “No, it was strictly out of my hands.” ‘And she said, “Mr. 
McClure, you was willing to talk with me when I came to be insured.” 
To which he replied, “It is in Augusta now, and if you want to talk, go 
there.” He therefore at this time refused, as agent of the company, to 
give her any information as to what to do. He did not even suggest a 
proof of loss. Having before intimated that the fire was incendiary, this 
conversation may have been somewhat significant to the jury as to the in- 
tention of the company with regard to their treatment of the loss. -The 
abrupt refusal of the agent to give her any information, and the removal 
of the controversy to Augusta, may have impressed the jury with the 
view that these acts indicated, at least, a refusal on the part of the com- 
pany to pay; yet these facts alone might not warrant the verdict. But 








626 Insurance Law Journal, Vol. 59. [ June, 1922 


when we take into consideration the attitude of the company, as to the 
origin of the fire and the indication based upon the above facts of a re- 
fusal to pay, supplemented by the flat-footed statement of McClure, the 
agent, “that the company refused to pay on that policy,” as stated by the 
plaintiff, we are of the opinion that that evidence must be regarded as 
having sufficient probative force, if believed by the jury, to support their 
verdict upon that issue. 

Exceptions overruled. 

Motion overruled. 


——_—~.-—-a 


AROMO er aL. v. FIRE ASS’N OF PHILADELPHIA. (No. 27.) 
(Supreme Court of Michigan. March 30, 1922.) 
187 Northwestern Reporter, 278. 


2. INSURANCE — INSTRUCTED VERDICT FOR INSURED 
AGAINST INSURER HELD NOT ERROR. 


In an action on an insurance contract issued to partners individually, 
where there was rio evidence of the policy’s assignment and the amount 
of property damages was undisputed, held that it was not error for the 
trial judge to instruct a verdict for the insured plaintiffs, in view of 
Comp. Laws 1915, § 12353. 


(For other cases, see Insurance, Dec. Dig. § 668[1].) 


Error to Circuit Court, Oakland County; Fred S. Lamb, Judge. 
Action by Iaston Aromo and others against the Fire Association of 


Philadelphia. Judgment for the plaintiffs, and the defendant appeals. 
Affirmed. 


Argued before Fellows, C. J., and Wiest, Stone, Clark, Bird, Sharpe, 
Moore, and Steere. JJ. 


Frederick J. Ward. of Detroit, for appellant. 
J. A. & C. C. Tillson, of Pontiac, for appellees. 


INNIS v. FIREMAN’S FUND INS. CO. (No. 70.) 
(Supreme Court of Michigan. March 31, 1922.) 
187 Northwestern Reporter, 268. 


1. INSURANCE—INSURED NOT ENTITLED TO SUE ON POL- 
ICY WITHOUT HAVING APPRAISERS’ AWARD SET 
ASIDE. 


Under Pub. Acts 1917, No. 256, requiring appraisers to determine the 
loss or damage under the Michigan standard fire policy, and providing 
that no action on the policy shall be maintained unless the requirements 
of the policy have been complied with, insured cannot sue on the policy 
after an award by appraisers; his remedy, if any, being in equity for an 
avoidance of the award. 


(For other cases, see Insurance, Dec. Dig. § 574[5].) 
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4. INSURANCE — FAILURE OF APPRAISERS TO ITEMIZE 
AWARD DOES NOT AUTHORIZE SUIT. 


Under Pub. Acts 1917, No. 256, the holder of a standard fire policy 
cannot sue thereon because of the failure of appraisers to state sepa- 
tately the sound value and loss or damage of each item of the policy. 


(For other cases, see Insurance, Dec. Dig. § 574[5].) 













Error to Circuit Court, St. Clair County; Ray Hart, Judge. 
Action by George A. L. Innis against the Fireman's Fund Insurance 
Company. Judgment for defendant non obstante veredicto, and plain- 
tiff brings error. Affirmed. 










Argued before Fellows, C. J., and Wiest, Stone, Clark, Bird, Sharpe, 
Moore, and Steere, JJ. 






John B. Mcllwain, of Port Huron, for appellant. 
Phillips & Jenks, of Port Huron, for appellee. 











Wiest, J. This is an action upon a Michigan standard fire insurance 
policy issued to plaintiff by defendant company and covering household 
furniture, furnishings, etc. 

A fire occurred in the basement of plaintiff's house, and, while none 
of the furniture or furnishings were destroyed, a greasy smoke injured 
the household effects. 

Plaintiff presented a schedule of his claimed damages, and the ad- 
juster for the company demanded an appraisal of the loss in accordance 
with the terms and conditions. of the policy. Thereupon the parties 
agreed upon appraisers and stipulated that their estimate of the damage 
should be binding. The appraisers selected an umpire, but his services 
were not required, as the appraisers agreed and made an award as fol- 
lows: 

“We have carefully examined the premises and remains of the 
property hereinbefore specified, in accordance with the foregoing appoint- 
ment, and have determined the sound value immediately preceding the 
fire to have been $1,000, and the loss and damage to be $174.46.” 

Claiming that the award was so inadequate and unjust as to show 
bias and prejudice and a failure to make due investigation of the facts, 
that the appraisal and award should be declared void, plaintiff brought 
this action, and upon trial before a jury succeeded in having his damages 
assessed at $1,000. 

By plea and timely objections defendant insisted that plaintiff was 
bound by the award and could not attack the same except in a court of 
equity. 
The evidence fails to disclose any fraud on the part of the ap- 
praisers. 

Upon motion of defendant the trial court entered judgment non 
obstante veredicto in favor of plaintiff for $174.46 that being the amount 
of the award 

Plaintiff brings the case here by writ of error. 

The following questions are presented: (1) Does the statute make 
the appraisal and award conclusive and binding upon the parties, pre- 
cluding an action at law to determine the amount of the loss? (2) Does 
the award become conclusive by the parties entering into the appraisal? 
(3) Can the valeey of the appraisal be inquired into in an action at 
law or must resort be had to a bill in equity. 

[1] It is contended that the statute (Act No. 256, Public Acts 1917) 
providing that the award of the appraisers shall determine the amount 
of loss or damage, and that “‘no suit or action on this policy, for the re- 
covery of any claim, shall be sustainable in any court of law or equity 
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unless all the requirements of this policy shall have been complied with,. 
nor unless commenced within twelve months next after the liability shall 
have accrued,” does not make the award binding and conclusive, and 
does not preclude an action at law on the policy to determine the amount 
of the loss. This is the pivotal question in the case. 

The provision of the statute relative to method of determining the 
loss and consequent extent of liability of the company is meaningless if 
no one is bound thereby, and the award can be cast aside and an action 
at law bring the assessment of the loss anew before a jury. Instead of 
avoiding litigation, this would but stretch it out, and the appraisal and 
award would be no more than a senseless preliminary to a lawsuit. 

We had occasion in the late cases of Palmer v. Patrons’ Mutual Fire 
Insurance Co., 217 Mich. 292, 186 N. W. 511, and Jackson et al. v. State 
Mutual Rodded Fire Insurance Co., 217 Mich. 301, 186 N. W. 514, to 
pass upon the principle here involved, and we held that the remedy to 
avoid an award, if any, is in equity and not in an action at law. 

[2] Counsel for plaintiff urges that: 

“Actions at law on policies of insurance to determine the amount 
of the loss or any other question arising thereunder are properly tria- 
ble and only triable in the common-law courts with a right to a jury. 
It is a constitutional right of the assured to have his case so tried. To 
the extent, therefore, that this act shall be construed to deprive the plain- 
tiff of the right of trial by jury it is unconstitutional and void.” 

The Legislature may prescribe a standard form of insurance policy 
and fix therein terms, conditions, obligations, and methods of determin- 
ing liability and procedure to enforce the same, and, when such has been: 
done, insurance thereunder becomes a matter of contract subject to such 
statutory regulations, and an insured cannot successfully claim that his 
constitutional right to a jury trial has been taken away. His contract 
takes away such trial, and, if the statute should not so provide, the rem- 
edy is with the Legislature, and not the courts. 

[3] Plaintiff also contends that the title to the act of 1917 does not 
indicate the purpose of abrogating the constitutional right of trial by 
jury, and the act is therefore void. As before pointed out, the act does 
not abrogate the constitutional right of trial by jury. 

Plaintiff's contract of insurance, voluntarily entered into, made bind- 
ing upon him the lawful and time honored method of determining his 
loss or damage as fixed by statute and without trial by jury. This was 
followed by express agreement, adopting the statutory method and re- 
sulting in his obtaining an appraisal of his damages. With such ap- 
praisal standing unimpeached he cannot in a suit at law treat the statutory 
provision, and his agreement thereunder for appraisal of his damages, as. 
without any determinative or binding force. 


The learned circuit judge was clearly right in entering the judgment 
for the amount of the loss or damage determined by the appraisers. 
[4] Plaintiff cannot plant any right to maintain this suit upon the 
failure of the appraisers to state separately the sound value and loss or 
damage of each item of the policy. 
The judgment is affirmed, with costs to defendant. 


Fellows, C. J., and Bird, Moore, and Steere, JJ., concurred with 


Wiest, J. 
The late Justice Stone took no part in this decision. 


SHarpPe, J. (concurring). The appraisal agreement referred to by 
Mr. Justice Wiest provided that the persons named therein “shall ap- 
praise and estimate, at the true cash value * * * the amount of actual 
loss and damage caused by fire, * * * which appraisement and esti- 
mate by them * * * shall be binding upon all parties to this agree- 
ment,” 
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In my opinion, the provision or appraisement in the policy was sup- 
erseded by this agreement, and the plaintiff is bound thereby. Morley v. 
Insurance Co., 85 Mich. 210, 48 N. W. 502; Bangor Savings Bank v. 
Niagara, etc., Ins. Co., 85. Me. 68, 26 Atl. 991, 20 L. R. A. 650, 35 Am. 
St. Rep. 341; Joyce on Insurance, § 3250. Its, validity may not be as- 
sailed in an action at law on the policy. 

As to whether an appraisal made pursuant to the provision of the 
statute is conclusive of the amount of the loss, I express no opinion. 

Clark, J., concurred with Sharpe, J. 


LINDEMANN et av. v. AMERICAN INS. CO. OF NEWARK, 
N. J., ET AL. (No. 97.) 


(Supreme Court of Michigan. March 30, 1922.) 
187 Northwestern Reporter 331. 


1. INSURANCE—QTHER COMPANIES LIABLE FOR LOSS IF 
NOT RECOVERED IN ACTION AGAINST DEFENDANTS 
HELD NOT “REAT. PARTIES IN INTEREST.” 


Where insurance companies who had insured property after its con- 
veyance subject to mortgage admitted liability for the total loss sustained 
by fire if the companies which had insured the property before its con- 
veyance were not liable for their share of the loss, and agreed to pay the 
total loss without suit if the grantees would first bring suit against the 
other companies which should be under their control, and should result in 
failure to recover any portion of the insurance, the insurers of grantees, 
though they were interested in the result of the suit, were not parties in 
interest within Comp. St. 1915, § 12353, requiring an action to be prose- 
cuted in the name of the party in interest. 

(For other cases, see Insurance, Dec. Dig. § 624[1].) 


(For other definitions, see Words and Phrases, First and Second 
Series, Real Party in Interest.) 


2. INSURANCE—CONTROL OF SUIT BY OTHER COMPANY 
LIABLE IN EVENT OF FAILURE OF INSURED TO RECOV- 
ER DOES NOT MAKE COMPANY PARTY IN INTEREST. 


The fact that other insurance companies who would be liable for the 
amount sued for if it was not recovered from the defendant insurance 
companies were given control of the suit against defendants does not 
change their status into that of real parties in interest. 


(For other cases, see Insurance, Dec. Dig. § 624[1].) 


3. INSURANCE — STATUTES—STATUTE IN FORCE WHEN IN- 
SURANCE POLICY 1S'\ISSUED BECOMES PART OF CON- 
TRACT, AND SO REMAINS AFTER ITS REPEAL. 


Pub. Acts 1911, No. 128 (Comp. Laws 1915, § 9481), making breach 
of condition of an insurance policy no defense unless the insurer was 
injured thereby, became a part of a policy issued while it was in force 
and remained a part of such policy after the repeal of that statute by Pub. 
Acts 1917, Ne. 256. 

(For other cases, see Insurance, Dec. Dig. § 152[3]; Statutes, -Dec. 
Dig. § 274.) 
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4. INSURANCE— REPAIRS BY MORTGAGORS HELD NOT TO 
PREVENT RECOVERY BY INSURED MORTGAGEE. 


Where an insurance policy covered the interest of a former owner of 
the property who had conveyed it subect to mortgage, the fact that the 
property was repaired by the owners without expense to the mortgagee 
after its damage by fire, which rendered it unfit for use, does not entitle 
the insurers to escape liability on their policy, since it is no concern of 
theirs who makes the repairs so long as they do not have to pay for them. 


(For other cases, see Insurance, Dec. Dig. § 615.) 


5. iNSURANCE—FACT THAT RIGHT TO RECOVER FROM 
OTHER COMPANIES DEPENDED ON PROSECUTION OF 
INSTANT SUIT IS NO DEFENSE. 


The fact that the right of insurers to recover from other companies 
under an agreement with those other companies depended upon the prose- 
cution of the suit against the defendant insurers, though not upon its 
outcome, is no defense to the suit. 


(For other cases, see Insurance, Dec. Dig. § 615.) 


Error to Circuit Court, Wayne County; Harry J. Dingeman, Judge. 


Action by Louis W. Lindemann and others, in their own right and as 
assignees of Emma Lindemann, against the American Insurance Company 
of Newark, N. J., and others. Judgment for defendants on directed ver- 
dict, and plaintiffs bring error. Reversed, and new trial ordered. 


Argued before Fellows, C, J., and Wiest, Stone, Clark, Bird, Sharpe, 
Moore, and Steere, JJ. 


Stevenson, Carpenter, Butzel & Backus, of Detroit (Rockwell T. 
Gust, of Detroit, of counsel), for appellants. 


Frederick J. Ward, of Detroit, for appellees. 


SuHarre, J. On June 21, 1917, Emma Lindemann conveyed certain 
premises in Detroit to the plaintiffs, her sons, taking back a mortgage for 
$30,000. She had theretofore secured insurance on the buildings thereon 
in the defendant companies in the sum of $10,000. Notice of the trans- 
fer was not given to the companies. On April 25, 1918, the plaintiffs ef- 
fected insurance in their own names on the same buildings in the sum of 
$7,000, one-half in the Royal and one-half in the Continental Insurance 
Company. On September 24, 1918, the buildings were damaged by fire. 
All the companies were notified, adjusters agreed upon, and the loss 
fixed at $2,209.48, after which repairs were made by plaintiffs. Proofs 
of loss were furnished. The defendant companies denied liability for 
the reason that they had not received notice of the transfer. In June, 
1919, the Royal and Continental Companies admitting liability, each paid 
to plaintiffs $454.89, being their proportionate share of the loss if all the 
companies were liable to contribute thereto, in pursuance of an agree- 
ment (Exhibit 19) entered into between these companies and the plain- 
tiffs. By its terms it was agreed that plaintiffs should begin suits against 
the defendant companies to recover their proportionate shares of the 
loss, one-half of the expenses thereof to be borne by the insurance com- 
panies. It was further agreed that such suits should be under the su- 
pervision and control of the insurance companies, that they should “be 
solely responsible for the conduct thereof,” and that, in the event of a 
total or partial failure to recover, the insurance companies should pay 
to plaintiffs sufficient to fully cover their loss as fixed and interest 
thereon until payment. Afterwards, and on August 15, 1919, Emma 
Lindemann assigned to plaintiffs her right of action against the defend- 
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ant companies, and on September 8th these actions to recover therefor 
were begun. An order consolidating them was made pursuant to stipula- 
tion of the parties. s 

At the conclusion of the proofs, defendants moved for a directed 
verdict, assigning the following reasons therefor: 

(1) The transfer of the premises without notice to the defendants. 

(2) Owing to the repairs made by plaintiffs, the insured suffered no 
financial loss nor was her security impaired. 

(3) By virtue of the agreement, the Royal and Continental Com- 
panies are the real parties in interest. 

(4) The plaintiffs are entitled to recover the balance of the loss 
under the agreement and this suit will not lie therefor. 


The trial court directed a verdict for defendants for the third rea- 
son stated, and judgment was entered thereon. The assignments of er- 
ror relate to. such action and to certain claimed errors in the admission 
and rejection of testimony. 


[1] 1. Was the verdict properly directed for the reason stated? 

The ‘action of the trial court was predicated upon section 12353, 3 
Comp. Laws 1915, and our decision in Marshall & Ilsley Bank v. Mooney, 
205 Mich. 513, 171 N. W. 534. This section reads in part: 


“Every action shall be prosecuted in the name of the real party 
in interest.” 


At the time Exhibit 19 was entered into, Emma Lindemann had a 
claim against the defendants under the policies issued to her, for which 
suit would lie. This was afterwards assigned to plaintiffs. Plaintiffs 
also had a claim against the Royal and Continental Companies, for which 
they might bring suit. These companies apparently conceded their. lia- 
bility to pay the entire loss in case recovery of a proportionate share 
could not be had as against defendants. To prevent litigation, the Royal 
and Continental agreed that, if suit against them be withheld until the 
liability of the defendants was determined, they would, in the event that 
defendants be held not liable, pay the balance of plaintiffs’ claim against 
them without suit therefor. The avails of this suit, if successful, will 
go to the ‘plaintiffs. These companies were interested in the result of 
the suit, but not parties in interest. They had no claim which they could 
then have prosecuted against the defendants. 


[2] We do not think the fact that by the terms of the agreement 
they were given control of the present suit changed their status in any 
way. It is true that plaintiffs stood to recover from them perforce of 
the agreement if defeated in the suit. This doubtless was one of the 
reasons why these companies insisted on having control of the litigation. 
We do not think these insurance companies are the real parties in inter- 
est in this suit. 


Neither do we think Marshall & Ilsley Bank v. Mooney, supra, con- 
trolling. In that case certain directors of a corporation paid a note on 
which they, with the defendant Mooney, were indorsers to the bank to 
which it was payable. Defendant Mooney had secured his indorsement 
by a note and mortgage to the bank. On his failure to make contribu- 
tion, they “turned the note and mortgage over to the bank for collec- 
tion,” and it commenced a foreclosure proceeding. The court said: 

“Plaintiff does not pose in the bill of complaint as assignee, nomina) 
party, or in a representative capacity, but it does pose as the real party 
in interest. By the testimony it is disclosed that plaintiff had neither 
equitable nor legal title to defendants’ note and mortgage when the ac- 
tion was commenced or that it had any lien thereon. It would therefore 
seem that plaintiff has no such interest in the subject-matter of the con- 
troversy as would entitle it to relief.” 

Should a verdict have been directed for any of the other reasons 
stated? 
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[3] 2. The policies issued by defendants were all standard Michigan 
fire insurance policies and contained the usual provision as to forfeiture 
if a transfer of the property should be had without notice. At the date 
of their issuance Act No. 128 of the Public Acts of 1911 (2 Comp. Laws 
1915, § 9481) was in force and effect. It reads as follows: 

“No policy of fire insurance shall hereafter be declared void by the 
insurer for the breach of any condition of the policy if the insurer has 
not been injured by such breach or where a loss has not occurred during 
such breach, and by reason of such breach of condition.” 

This act was repealed in 1917 (Act No. 256, Public Acts 1917). It 
was, however, re-enacted in 1921 (Act No. 264, Public Acts 1921). It 
is the claim of the plaintiffs that this statute, being in force at the time 
the policies were issued, became in legal effect a part of each policy, 
and its repeal prior to the date of the fire in no way affected the rights 
of the parties to the insurance contracts. We think this claim well 
founded. The act was in effect at the time the contract was entered in- 
to, and the parties must be held to have contracted having its provisions 
in mind. The consideration was paid for a policy of insurance to which 
defendants could not claim a forfeiture for the reason stated. The rule 
is plainly stated in 26 C. J. 81: 

“A contract of insurance is presumed to have been made with refer- 
ence to existing statutes or ordinances affecting the contract. Such stat- 
utes or ordinances are a part of the contract, to be construed with the 
provisions of the policy, and control in case of a conflict.” 

Cases cited in the footnote will be found applicable. The contract, 
thus having read into it the statutory provision, is not affected by its 
repeal. As is said by Justice Cooley in his work on Constitutional 
Limitations (6th Ed.) p. 344: 

“If any subsequent law affect to diminish the duty or to impair the 
right, it necessarily bears on the obligation of the contract, in favor of 
one party, to the injury of the other? hence * * * is directly obnox- 
ious to the prohibition of the Constitution.” 

[4] 3. Effect of repairs made. 

The fire rendered the building unfit for use. The damage was largely 
to the roof. After adjustment of the loss, the owners were justified in 
its quick repair. If the insured in these policies had a cause of action on 
account of the loss due to the fire, it seems clear that she did not lose 
it by reason of the repairs having been made. The fact that the written 
assignment of her right to collect from defendants was not executed 
until after the repairs had been made would not affect the right of re- 
covery. The defendants’ contracts provide for payment in case of loss 
or damage by fire. Unless they choose to make repairs, they have no 
concern as to who makes them and cannot escape liability because made, 
as in this case, before suit brought. 

[5] 4. Plaintiffs’ right to recover under the agreement is dependent 
upon the prosecution while not the result of this suit. Defendants can- 
not rely on this as a defense. 

Counsel for the plaintiffs ask that under the arrangement of counsel 
relative to the action of the court in directing a verdict we, in reversing, 
should order judgment entered for the plaintiffs. We find no such speci- 
fic stipulation nor admission of counsel as will justify us in doing so. 

The judgment is reversed, and a new trial ordered, with costs to 
plaintiffs. 

The late Justice Stone took no part in this decision. 
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‘LUBETSKY v. STANDARD FIRE INS. CO. (No. 9.) 
(Supreme Court of Michigan. March 30, 1922.) 
(187 Northwestern Reporter 260. 


INSURANCE—COINSURANCE CLAUSE APPLICABLE ONLY 
WHERE INTEREST INSURED IS SAME IN BOTH POLICIES. 


Provisions as to coinsurance apply only where both policies are on 
the same interest, and, where only one of two policies on the property 
protected plaintiff, he could recover thereon the full amount of loss, not- 
withstanding the fact that both policies insured other parties. 


(For other cases, see Insurance, Dec. Dig. § 504.) 


Error from Circuit Court, Wayne County; Frank D. M. Davis, 
Judge. 

Action by Isadore Lubetsky against the Standard Fire Insurance Com- 
pany. Judgment for plaintiff, and defendant brings error. Affirmed. 


Argued before Fellows, C. J., and Wiest, Stone, Clark, Bird, Sharpe, 
Moore, and Steere, JJ. 


Frederick J. Ward, of Detroit, for appellant. 
Friedman & Meyers, of Detroit (Myron A. Schlissel, of Detroit, of 
counsel), for appellee. 


3irD. J. In April, 1919, the People’s National Fire Insurance Com- 
pany issued to. Henry F. Barnard a fire insurance policy in the sum of 
$2000 on a frame dwelling house situate at 838 Beaubien street, in the 
city of Detroit. Upon that policy there was indorsed the following provi- 
sion: 

“Tt is understood and agreed that the within described property is sold 
on contract to Morris Raskin and resold by him to David Bernstein and 
Doris Bernstein his wife, loss, if any, payable first to assured, second to 
Morris Raskin, and third to David Bernstein and Doris Bernstein, his 
wife, as their respective interest appear.” 

In February, 1920, the Standard Fire Insurance Company, defendant 
herein. issued a policy to Henry F. Barnard, covering the same premises. 
in the sum of $1,500, with the following indorsement: 

“Tt is understood and agreed that the within described property is sold 
on: contract to Morris Raskin and resold by him to David Bernstein and 
Doris Bernstein, his wife, and resold by them to Isadore Lubetsky, loss if 
any payable first to the assured, secondly to Morris Raskin, thirdly to 
David Bernstein and Doris Bernstein, his wife, and fourth to Isadore Lu- 
betsky, as their respective interest would appear.” 

The last-mentoined policy contained the provision that: 

“This company shall not be liable for a greater portion of any loss or 
damage than the amount hereby insured should bear to the whole insurance 
covering the property, whether valid or not, and whether collectible or 
“not.” 

In March, 1920. the dwelling house was damaged by fire to the extent 
of $863.82. Plaintiff demanded this sum from defendant, and it refused 
to pay, but offered the sum of $370.21, taking the position that this sum 
was its proportiorate part of the loss under the coinsurance clause above 
quoted. Plaintiff refused to accept this sum, claiming that defendant was 
liable for the entire loss. Jn the trial court plaintiff recoverd the entire 
amount. 


41——-Vol. LIX, 
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The question whether the provisions in the coinsurance clause should 
apply to the present situation depends on whether both policies were on 
the same property, on the same interest in the property, against the same 
risks, and payable to the same parties. 19 Cya. 842. 

There can be no question that both policies cover the same property, 
but we think it is eavally clear that they did not both cover the same in- 
terest in the property. Neither were they both payable to the same par- 
ties., The plaintiff was not mentioned in the first policy. He had no con- 
tract relations with the People’s National Fire Insurance Company, but 
did have with the defendant. It appears the loss was wholly plaintiff's 
loss, as he had possession, and after the fire repaired the dwelling house. 
It further appears that he took out the insurance to protect his own interest, 
and paid the premium therefor, and, if he cannot now recover the loss from 
defendant. he must bear most of it himself. 

The rule applicable in such cases is stated in 14 R.. C. L, 1310: 

“A provision in a policy that in case of any other insurance on the 
property insured made prior or subsequent to the policy, the assured shall 
be entitled to recover no greater proportion of the loss than the sum in- 
sured bears to the whole amount so insured therein applies only to cases 
where the insurance covers the same interests, and can have no application 
to insurance obtained upon another distinct insurable interest in the prop- 
erty”—citing Traders’ Insurance Co. v. Pacaud, 150 Ill. 245, 37 N. E. 460, 
41 Am. St. Rep. 355; Home Insurance Company of New York v. Koob, 
113 Ky. 360. 68 S. W. 453, 58 L. R. A. 58, 101 Am, St. Rep. 354; Aétna 
Fire Insurance Co. y. Tyler, 16 Wend. (N. Y.) 385, 30 Am. Dac. 90; 
Niagara Fire Insurance Co. v. Scammon, 144 Ill. 490, 28 N. E. 919, 32 N 
E. 914, 19 L. R. A. 114. 

In the case last cited it was said: 

“It appears from the evidence that the loss upon the property cov- 
ered by this policy was $6.500, and that the insurance upon the premises 
destroyed was $10,000; i. e., $5,000 insured by the Scammon policy and 
$5,000 insured by the Babcock policy. It is claimed that it was error in 
the trial court to refuse to hold as law applicable to the case the following 
proposition: ‘It appearing from the evidence that the amount of insur- 
ance upon the property described in the policy at the time of the loss was 
$10,000, and that the policy in suit was for $5,000, the plaintiff cannot, in 
any event recover in this action more than one-half of the amount of such 
loss.’ Said proposition of law was predicated upon a provision contained 
in the policy sued on, that “if there shall be other insurance upon the prop- 
erty. the insured sha!l not be entitled to demand or recover of this com- 
pany any greater portion of the loss or damage sustained than the amount 
hereby insured shall bear to the whole amount of such contracts or agree- 
ments for insurance.” It is to be noted that the provision for an appor- 
tionment is only to become operative ‘i fthere shall be other insurance upon 
the property’ and as we have seen, insurance which is obtained by a third 
person and upon another distinct and insurable interest cannot be regarded 
as ‘other insurance.’ We understand the rule to be, that a provision for 
apportionment of loss, if there is other insurande, applies only to cases 
where the insurance covers the same interest.” 

See. also, 4 Joyce on Insurance, § 2490;. 4 Cooley’s Briefs on Ins. 
3105; Johnson v. North British Insurance Company, 13 Fed. 776; Fox 
y. Phoenix Fire Insurance Company. 52 Me. 333. 

The mere fact that both policies were made payable to other parties 
would not prevent plaintiff from recovering his own loss in his own name 
on defendant’s policy. as he paid the consideration therefor and it was is- 
sued in response to his application. Traders’ Insurance Co. v. Pacaud, 
supra 

We are in accord with the conclusions reached by the trial court, and 
the judgment will be affirmed. 

The late Justice Stone took no part in this decision. 
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CORDY er at v. NORTHERN SECURITY CO. er at. 
(Supreme Court of Wisconsin. April 11, 1922.) 
187 Northwestern Reporter, 663. 


1, INSURANCE—LAWS ARE INTENDED TO PROTECT CITI- 
ZENS WHEREVER PROPERTY MAY BE LOCATED. 


Even though some provisions in the law regulating fire insurance, 
such as St. 1921, §§ 1941—64, 1941—65, are restricted to insurance on 
property within the state, the general legislative purpose was to protect 
the citizens securing such insurance within the state wherever the prop- 
erty might be located, in view of section 1915, authorizing foreign compa- 
nies to be licensed to do business in the state if the commissioner is 
satisfied. 


_ (For other cases, see Insurance, Dec. Dig. § 4.) 


2. INSURANCB—AGENT IS LIABLE FOR WRITING POLICY IN 
UNAUTHORIZED COMPANY COVERING PROPERTY OUT- 
SIDE THE STATE. 


An agent who wrote a fire insurance policy in a company not au- 
thorized to do business within the state is liable for the amount of the 
loss not paid by such company under St. 1921, § 1919f, even though the 
property insured was located outside of the state. 


(For other cases, see Insurance, Dec. Dig. § 25.) 


3. INSURANCE — FACT THAT CORPORATION COULD NOT 
LAWFULLY ACT AS AGENT DOES NOT RELIEVE IT OF 
LIABILITY FOR DOING SO. 

That a corporation could: not lawfully act as agent of an insurance 
company under St. 1921, § 1976, subd. 6, because it had not first procured 
a certificate of authority, does not relieve it of liability for acting as such 
agent and writing a policy in a company not authorized to do business 
within the state, even though the insured knew that the agent could 
not lawfully act. 

(For other cases, see Insurance, Dec. Dig. § 25.) 


4. INSURANCE—STATUTORY LIABILITY OF AGENT FOR UN- 
AUTHORIZED COMPANY IS NOT LIMITED TO LAWFUL 
AGENT. 

The liability created by St. 1921, § 1919f, on the part of an insurance 
agent who writes insurance in a company not authorized to do business 
in the state is not limited to agents who may be lawfully licensed to 
transact business in the state, but applies to any one who does in fact 
solicit or place insurance. 

(For other cases, see Insurance, Dec. Dig. § 25.) 


Appeal from Circuit Court, Ashland County; G. N. Risjord, Judge 

Action by Walter Cordy and others against the Northern Security 
Company and others. From an order sustaining the demurrer of the 
Northern Security Company to the complaint, the plaintiff appeals, and 
from an order overruling the demurrer of the defendants Hale and 
Deniston to the complaint, those defendants appeal. Order affirmed upon 
the appeal of defendants Hale and Deniston, and order reversed and re- 
manded on appeal of the plaintiff. 


This action was brought by the plaintiffs against the defendants 
Hale, Deniston, and Northern Security Company, to enforce a_ personal 
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liability under section 1919f, Stats., for soliciting and placing fire insur- 
ance with defendant Guaranty Fund Fire Underwriters, a fire insurance 
company not authorized to do business in this state. 

The complaint alleges that the plaintiffs are associated together and 
jointly interested in a logging and lumber business in the state of Wis- 
consin and adjoining parts of the state of Michigan, with their prin- 
cipal office located at Mellon, Wis.; that the defendant Northern Se- 
curity Company is a corporation duly organized and doing business under 
and by virtue of the laws of the state of Wisconsin, with its principal of- 
fice in the city of Ashland, Wis., and, among others, its purpose and 
business is declared in its articles of incorporation to be “to act as an 
insurance agent for insurance—companies of all kinds—and as_ such 
generally to do a general insurance business;” that the defendants Hale, 
Deniston, and Northern Insurance Company, in the spring of 1920, soli- 
cited plaintiffs for fire insurance on various products owned by them and 
situated in the state of Michigan and that on April 1, 1920, said defend- 
ants Hale, Deniston, and Northern Security Company delivered to plain- 
tiffs one certain policy issued by said Guaranty Fund Fire Underwriters 
through its said agents Northern Security Company, Hale, and Deniston, 
insuring said forest products so located in the state of Michigan against 
fire loss for the term of one year thereafter in the sum of $5,000, the 
plantiffs paying to the said agents a premium of $250 for said insurance 
policy; that the forest products covered by said insurance policy 
were destroyed by fire; and that the Guaranty Fund Fire 
Underwriters has failed to adjust or pay the loss. Judgment 
was demanded against said defendents for the amount due 
plaintiffs under the terms of said insurance policy. The defendant 
Guaranty Fund Fire Underwriters made no appearance. The other de- 
fendants separately demurred to the complaint on the ground that it did 
not state iacts sufficient to constitute a cause of action. The trial court 
overruled the demurrer interposed by defendants Hale and Deniston and 
sustained the deniurrer interposed by defendant Northern Security Com- 
pany. The deferdants Hale and Deniston appeal from the order over- 
ruling their demurrers, and the plaintiffs appeal from the order sustain- 
ing the demurrer of the Northern Security Company. 


Ik. R. Hicks. of Oshkosh, for plaintiffs. 


Lamoreux & Cate, of Ashland, for defendants 


OweEN, J. (after stating the facts as above). While the defendant 
Guaranty Fund Fire Underwriters corporation is joined as a defendant, 
it has not appeared in the action, and we are concerned only with con- 
siderations affecting the liability of the other defendants, who solicited 
and placed the insurance, Their liability. if any, is referable to section 
1919f, which provides: 

“Any company or person who shall solicit or place insurance in a 
fire surance company not authorized to do business in this state shall in 
the event of the failure of such unauthorized company to pay any ¢laim 
or loss within the policy issued, be liable to the insured for the amount 
thereof to the extent that such company would have been liable.” 

[1] The complaint alleges that the Guaranty Fund Fire Underwri- 
ters is a Texas corporation organized for the purpose of writing fire in- 
surance, and that it is not, and was not at the time of the issuance of the 
policy, authorized to do business in this state. It is further alleged that 
the defendants Northern Security Company, Hale, and Deniston solicited 
and placed insurance in the Guaranty Fund Fire Insurance Underwriters. 
The provisions of section 1919f clearly embrace the transaction here un- 
der consideration, unless it be construed in accordance with defendants’ 
contention that it applies only to insurance written on property located in 
this state. Their contention, tersely stated, is that the purpose of our 
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laws regulating the business of fire insurance is to protect our citizens 
in insurance contracts affecting property located in this state, and atten- 
tion is called to numerous sections regulating contracts of insurance 
upon property in this state, such as sections 1941—64, 1941-65, and per- 
haps others, where the regulatory provision applies to policies of insur- 
ance written on property in this state. However, we do not think it can 
be said as a general proposition that the legislative purpose in regulat- 
ing the business of fire insurance was to protect alone the citizen secur- 
ing fire insurance upon property located in this state. We think the pur- 
pose is broader and more inclusive. We think it was the legislative in- 
tent to protect the citizens of this state from loss in dealing with un- 
sound insurance companies, whether their contracts related to property 
located within or without the state; and this purpose is manifest by a 
consideration of numerous sections of the statutes; for instance, section 
1915 provides that “no company incorporated under the laws of any other 
state or territory or of any foreign government or other insurer having 
its home office outside of this state shall, directly or indirectly, take risks 
or transact any business of insurance in this state except upon compli- 
ance with and maintenance of the following requirements,” naming them, 
and section 1916 provides that “the commissioner of insurance shall, upon 
being satisfied that any insurance corporation has fully complied with all 
provisions of law applicable thereto, and that the interests of the people 
of the state are not jeopardized by dealing with such corporation, deliver 
to such corporation a license to transact business in this state as pre- 
scribed in these statutes.” It is to be noticed that the company is to be 
licensed to do business in this state if the commissioner of insurance is 
satisfied “that the interests of the people of the state are not jeopardized 
by dealing with such corporation.” The license issued by the commis- 
sioner .of insurance to a foreign corporation to transact business in this 
state is accepted by the citizen as an assurance from the state that it is 
solvent and financially sound, and that he is safe in transacting business 
with any such company, whether it relate to insurance on property lo- 
cated within or without the state. While the fact that a number of the 
provisions of the statutes relating to the fire insurance business by their 
terms relate to insurance contracts written upon property in this state 
lends force to the contention that all statutory regulations should be so 
limited in their interpretation, we are of the opinion that the legislative 
intent will be more certainly enforced by giving to each section of the 
statutes the scope indicated by the language used. 


[2] The provision of the statutes which gives rise to the. liability 
sought to be enforced in this case includes the transaction set out in the 
complaint. The defendants solicited and placed insurance in a fire in- 
surance company not authorized to do business in this state. The un- 
authorized company in which the insurance was written has failed to 
pay the loss which the policy indemnified. The section plainly provides 
that under such circumstances the person so soliciting or placing the in- 
surance shall be liable to the insured for the amount of such loss to the 
extent that the company would have been liable. We are not inclined 
to construe this as referring only to contracts of insurance written upon 
property located in this state. To do so would constitute an unreasona- 
ble restriction upon the language used. A contrary legislative. purpose 
is not so plain as to justify it. Considerations of public policy do not 
require it. The duty which the state owes to its citizens in the matter 
of assuring them safety in the financial responsibility of insurance com- 
panies ‘with whom they do business is scarcely less in principle where the 
property is located outside of the state than where it is located within 
the state. We therefore hold that the complaint states a good cause of 
action against the defendants, so far as the question thus far considered 
is concerned. 
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[3] A little different question is raised by the demurrer of the North- 
ern Security Company. This defendant is a corporation. Under our 
Statutes (subdivision, 6, § 1976), “no corporation or stock company shall 
be licensed as agent of any insurance company,” without first procuring 
from the insurance corporation a certificate of authority. It is contended 
that, because under the laws of this state the defendant Northern Se- 
curity Company could not be licensed as an insurance agent, with knowl- 
edge of which the plaintiffs must be charged, as they are presumed to 
know the law of the state, the Northern Security Company cannot be 
held liable to them under the statutory provision quoted. We must con- 
fess that the reasoning justifying this conclusion is obscure, and we shall 
not attempt to state it.: Section 1977 defines the term “agent” to be: 

“Every person or member of a firm or corporation who solicits in- 
surance on behalf of any insurance corporation or person desiring insur- 
ance of any kind,” etc. 

The definition excludes the idea that the corporation itself can be an 
agent. However, that defines a lawful agent; that is, one who may be 
permitted under our laws to act as an agent. It is an elementary prin- 
ciple of law that one corporation may act as an agent of another, and 
where, as in this case, one of the purposes of a corporation, as defined in 
its articles of incorporation, is declared to be “to act as insurance agent 
for insurance companies of all kinds and as such ‘agent to do a general 
insurance business,” such a corporation may act as such agent, and, when 
authorized, will bind its principal. The mere fact that the Northern Se- 
curity Company could not be licensed to act as insurance agent under 
the laws of this state by no means implies that by so acting in defiance 
of the laws of the state its acts are not binding upon its principal, and 
that its contracts are void and unenforceable. The statute does not so 
provide. It recognized that one may unlawfully act as the agent of an 
insurance company, and provides a penalty to be visited upon the one thus 
offending, but there is no provision declaring the contracts engendered 
by it for and on behalf of its principal void. 

[4] Furthermore, the liability created by section 1919f is not lim- 
ited to those who are or may be lawfully licensed to transact insurance 
business in this state, but it applies to any company or person who does 
in fact solicit or place insurance in a fire insurance company not au- 
thorized: to do business. This section is broad enough to include all per- 
sons or companies who in fact solicit or place insurance in a fire insur- 
ance company not authorized to do business in this state, even though 
under the laws of the state they could not be licensed to act as an insur- 
ance agent, 

Our conclusion is that the court properly overruled the demurrer of 
the defendants Hale and Deniston, and erroneously sustained the demur- 
rer of the-Guaranty Fund Fire Underwriters corporation. 

Upon the appeal of H. C. Hale and G. W. Deniston the orders are 
affirmed. Upon the appeal of the plaintiffs the order is reversed, and 
cause remanded, with instructions to overrule the demurrer. 

Crownhart, J., took no part. 
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MARINE. 


QUEEN INS. CO. OF ee ee v. GLOBE & RUTGERS FIRE 
INS. CO 


(United States District Court, S. D. Ne ew York. March 11, 1922.) 
(278 Federal Reporter 770, 


4. INSURANCE— CHARACTER OF CARGO IMMATERIAL IN 
DETERMINING WHETHER LOSS WAS WAR RISK. 


In view of the known purpose of Germany to destroy ships, regardless 
of the nature of the cargo, the character of the gargo carried by a vessel 
under convoy, whether munitions. contraband or noncontraband, is imma- 
terial in determining whether the loss of the vessel was due to a war risk. 


(For other cases, see Insurance, Dec. Dig. § 406.) 


5. INSURANCE—-LIABILITY FOR COLLISION ON MARINE WAR 
RISK POLICY IS QUESTION OF PROXIMATE CAUSE. 


In deciding whether the insurer of a vessel against war risk was liable 
for loss of the vessel, the determining issue is the proximate cause of the 
loss in the legal sense of that phrase. 

(For other cases, see Insurance, Dec. Dig. § 413.) 


6. INSURANCE—WORD “CONSEQUENCES,” IN MARINE POL- 
ICY, REFERS TO TOTALITY OF CAUSES. 


Where a marine insurance policy speaks of the “consequences” of an 
enumerated list of happenings, the word “consequences” refers to the to- 
tality of causes and not to their sequence. 

(For other cases, see Insurance, Dec. Dig. § 413.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Consequence. ) 


7. INSURANCE—“ACTS IN PROSECUTION OF HOSTILITIES” IS 
NOT EQUIVALENT TO “ALL CONSEQUENCES OF HOSTIL- 
ITIES OR WARLIKE OPERATIONS.” 


Where a war risk policy insured against “acts in prosecution of hos- 
tilities between belligerent nations,” it did not fully supplement a policy 
insuring against other perils “free from all consequences of hostilities or . 
warlike operations.” 


(For other cases, see Insurance, Dec. Dig. § 406.) 


8. INSURANCE—MARINE INSURANCE CLAUSE .SHOULD BE. 
CONSTRUED TO SECURE UNIFORMITY IN THE COMMER- 
CIAL WORLD. 
iThe interpretation of a marine insurance policy is not a question of 

morals or of public policy, and the important thing is to secure uniformity 

of an interpretation in a commercial world embracing more than one con- 
tinent and more than one ocean. 


(For other cases, see Insurance, Dec, Dig. § 146[1].) 
9, INSURANCE—SAILING IN CONVOY UNDER NAVAL DIREC- 
TIONS IS NOT “WARLIKE OPERATION.” 


The fact that a merchant vessel sailed in convoy under compulsion of 
the war situation and subject to naval direction, and thereby increased the 
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danger of collision, which is one of the perils of the sea, was not in itself a 
“‘warlike operation,” so as to render the insurer against war risks liable for 
loss of vessel due to a collision which resulted when two such con- 
voys met nearly head on at night. 


(For other cases, see Insurance, Dec. Dig. § 406.) 


In Admiralty. Libel by the Queen Insurance Company of America 
against the Globe & Rutgers Fire Insurance Company. On final hearing. 
Libel dismissed. 


tigham, Englar & Jones. of New York City (Oscar R. Houston, of 
New York City, of counsel), for libelant. 

Burlingham, Veeder, Masten & Fearey, of New York City (Charles 
C. Burlingham, Van Vechten Veeder and Ralph W. Brown, all of New 
York City, of counsel), for respondent. 


Houcu, C. J. The Italian steamship Napoli sailed from New York 
for Genoa in June, 1918. At Gibraltar she became one of a convoy of 
cargo boats proceeding from Gibraltar to Genoa. On this trip Napoli col- 
lided with the British steamship Lamington, which was one of another con- 
voy of similar vessels then proceeding from Genoa to Gibraltar. About 
an hour after collision, and as a result thereof, Napoli sank; both ship and 
cargo became a toal loss. 

Part of Napoli’s cago was covered by what is commonly known as a 
“marine policy.” issued by libelant, Queen Company, and the same cargo 
was further covered by what is called a “war risk” policy issued by re- 
spondent, Globe Company. Loss being admitted, but each underwriter as- 
serting that the other should pay, each by ageement and without prejudice 
paid the insured half the amount due by some one, whereupon libelant 
(having succeeded in the familiar manner to the rights of cargo-owner) 
brought this suit against the “war risk” underwriter, seeking to recover as 
of right the amount not already advanced by respondent. 

Thus this question is presented, viz.: Under the circumstances in evi- 
dence, was the collision between Napoli and Lamington (which admittedly 
= the loss of the insured cargo) due to a “marine risk” or “war 
risk” ? 

The libel asserts both convoys were “directed by competent naval au- 
thorities” ; the west-bound convoy was ordered to make certain designated 
courses; all vessels were required to travel in specified formation, with- 
out lights, and to obey the orders of the convoying warships in the event 
of known proximity of German submarines; finally the duly constituted 
naval authorities so laid out the courses of the convoys that “they would 
meet in the course of their navigation. It is then alleged in substance that, 
as the result of these convoy regulations, the collision occured, in that, 
shortly before midnight of July 4-,5 the convoys met “approximately head 
‘on,” producing a situation of such danger, difficulty, and confusion that, 
although both Lamington and Napoli “acted with all due care,” collision 
occurred. This is in effect an averment that collision was proximately 
caused by the method of convoying. 

It is also alleged that in the east-bound convoy “some or all of the 
vessels [therein! carried munitions and/or contraband, and all of them 
were liable to condemnation or destruction under the German law.” This 
is an endeavor by the pleader to assert that Napoli going in convoy was 
(in the language of the policy in suit) “an act df kings, etc., authorized 
by and in rrosecution of hostilities.” 

Before considering the words of contract, the facts must be stated, 
so far as the meager record permits their ascertainment. The parties have 
united in seeking information about the collision; but the naval authorities 
of Great Britain and Italy refused assistance, wherefore the evidence con- 
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sists of logs and statements from such of the escorting vessels as were of 
the United States navy, affidavits or depositions from officers and men of 
Napoli, given in legal or administrative proceedings, and opinions ren- 
dered therein in Italy and England, together with excerpts from the mani- 
fest of the Napoli. 

Unsatisfactory as this is, there is, I think, enough to enable the court 
to treat the legal questions, without feeling that. were the facts really 
known, there might appear some error or fault in ship management that 
would dispose of the case, before reaching the problem of interpreting 
policy clauses in questoin. 

Without resting decision even partly on the truth that libelant must 
bear the burden of proof, I find, on all the evidence, nothing to show that 
Napoli or any other merchantman wads compelled to go in convoy. For 
all that appears, she was free to sail alone. But it is an inference easily 
made, from what is proven, that she would have run far greater danger by 
avoiding convoy than by joining one. She sought the protection of a con- 
voy, and so did all other well-advised vessels of no greater speed than 
Napoli possessed (12 knots). 

If a vessel took convoy, she was obliged to conform to instructions as 
to courses and management given by “competent naval authorities,’ and 
such instructions came from three sources: (1) General orders at Genoa 
or Gibralar, as the case might be, emanating from shore or port authority. 
or perhaps the admiral on the station, (2) the senior naval officer in escort, 
who enforced the general orders and exercised his own judgment in de- 
parting from them in detail, if necessary, and who might or might not be 
(3) the commodore of the convoy, who carried his flag on a merchantman, 
and sought to keep the other cargo boats in rank, at proper speed, etc. 
If, however, this commodore ranked the commanders of all the escorting 
vessels, he was also the senior naval officer present, and functioned as such. 

Of the two convoys in question. the west-bound was in charge of a 
rear admiral of the Italian navy, on a merchantman, the Italian steamship 
Ansaldo III, who was hoth senior officer present and convoy commodore; 
the escort consisting of small vessels from British, Italian, and American 
navies. The east-bound convoy had for commodore a commander in Ital- 
ian navy on board the Napoli, the senior naval officer was a capaain in the 
British navy, and the escorting vessels were of the same diverse nation- 
alities as were those of the other convoy 

It is not, however, true that either convoy or both were obliged by 
orders given on or before departure to pursue fixed courses for the entire 
contemplated trip. The west-bound vessels were merely ordered after leav- 
ing a buoy outside Genoa harbor to take “courses according to the signal 
of the commodore” on Ansaldo III; while the east-bound fleet was given 
definite courses until such time as they should reach 42° 58’ N. and 7° 50’ 
E., from which position, called “Genoa rendezvous,” they were to proceed 
“according to instructions from Genoa,” which. so far as appears, were 
never given. This point is about 70 miles from Genoa, and the place of 
collision was, according to the repeated statements of Napoli’s master, 43° 
N., 7° 58 E. In other words, the Napoli had proceeded beyond the limit 
of courses antecedently laid down, and was presumably taking whatever 
direction was ordered by Captain Ryan, R. N., as senior naval officer pres- 
ent. This is even more true if the Lamington’s calculation of position be 
accepted—43° 8’ N., 7° 46’ E. It is therefore not true that the convoys 
met, by reason of pursuing courses predetermined for them at the places 
of departure. 

By no formal written order were the vessels of either convoy spaced 
apart or given distances: nor is any written order produced directing them 
to navigate without lights. It is, however, inferable from the evidence, 
and is matter of common knowledge, that they were expected and required 
(warships and merchant vessels alike) to keep their lights screened. but 
ready for instant exhibition. The arrangement of vessels in convoy forma- 
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tion, while not formally prescribed in writing, was a matter evidently so 
well ‘known as to be left to the senior naval officer; the convoy was ar- 
ranged according to a system obviously accepted and understood by all 
officers interested. 

It is not easy to ascertain with exactness what were the distances be- 
tween the vessels in each tier or rank, or the distances between the several 
tiers. Each convoy consisted of three tiers, but not of the same number of 
vessels in each tier. The Lamington’s or west-bound convoy had eight 
vessels in the front tier, either five or six in the second, and three in the 
third. The Napoli’s or east-bound convoy had apparently seven vessels in 
the first tier and a smaller number in the second and third. Some of the 
east-bound vessels had left that convoy before collision, bound for Mar- 
seilles. 

Libelant’s Exhibit 2 (document 10) is an endeavor to depict the posi- 
tion of Napoli, Lamington, and certain other vessels at and shortly before 
collision occurred. That exhibit seems to be inaccurate, in that it shows 
Napoli as ina front rank or tier of sixonly, she was the middle ship of seven 
The vessel immediately behind her was the Swedish steamship Otto Sver- 
drup. 

Document 10, again, cannot be recongiled with the order issued by the 
Italian admiral in charge at Genoa for the arrangement of vessels in the 
west-bound convoy. If that order was complied with, the flagship An- 
saldo III was the fourth vessel in the first tier of eight (counting from 
port to starboard). and the vessel immediately behind her in the second 
tier was the Plymouth and not the Lamington, as shown in document 10. 
In fact. there is no Lamington named in the list of west-bound vessels; 
but the Harington, which is taken to be the Lamington, was in the second 
tier, and behind the third front tier vessel. That the vessel called the Har- 
ington was the Lamington is conclusively shown by an entry in log of Yank- 
ton, the American naval vessel with west-bound fleet. On the morning of 
July 5 Yankton signaled to vessel U. B.: “Were you injured last night, 
and are you able to proceed ” U. B., according to Genoa orders above 
referred to, was the Harington; and U. B.’s answer was, “Consider it in- 
advisable to proceed, due to damages sustained last night in collision with 
unknown steamer.” If Lamington had been directly behind Ansaldo III, 
she would have been vessel V. B.,which was not injured, and was American 
steamship Plymouth, to which the Italian admiral transferred his flag. 

I think it fairly shown that vessels in the same tier were expected to 
remain (from beam to beam) not over 500 yards apart. probably some- 
what less, while the distance between tiers (or fore und aft) was about 
600 yards, except when the convoy'was “zigzagging,” in which case the 
distance was lengthened to about 800; but these distances are approximate 
only, and the figures given are for the east-bound vessels. Distances for 
those west-bound were slightly shorter. 

The log of Castine, the American naval vessel escorting the east-bound 
convoy on the port flank, shows that that convoy had great difficulty in 
maintaining distances fore and aft, and the Otto Sverdrup was an espe- 
cially persistent straggler. But as midnight of July 4th approached the log 
shows that the convoy was in no worse plight than “poor formation.” It 
can be said with certainty, however, that as the two convoys approached 
each other the east-bound fleet presented a front from the port to the 
starboard escort (escorts endeavored to maintain position of 400 yards off 
the flanks) of something less than two nautical miles, and the west-bound 
convoy something over that distance. 

By all the evidence the weather was “hazy,” yet the testimony is 
unanimous that the loom of vessels in the west-bound fleet was seen by 
‘Napoli’s observers at a distance of 1,000 meters, and the commanders of 
Castine and Yankton think the range of visibility three-quarters of a mile 
or a tittle less, and from the Castine’s deck (some 400 yards off the port 
flank of the east-bound convoy) it is agreed that her observers could see 
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three vessels, in the front tier of her convoy. It is plain that the whole 
range of visibility. at and before the time of collision, was for a moonless 
night unusually high. 


The fleets met by computation (document 10) at an angle between 
their courses of about 30 degrees; yet the testimony from Napoli (evi- 
dently adopted by the pleader for libelant) is uniform that the west- 
bound vessels, when seen, seemed almost end on, and I think that navi- 
gation was on that theory of direction. There was no fixed or inflexi- 
ble rate of speed for either convoy. The: west-bound ships were out of 
Genoa harbor about 10:50 a. m. July 4th, and about an hour later the 
commodore and senior naval officer on Ansaldo III signaled to Yank- 
ton, “Can you tell me the exact speed of the convoy as we have no 
leg?” to which the Yankton replied, “Speed about 7.3 knots.” This 
or a slightly greater speed was evidently maintained, because any mate- 
rial variations therefrom would have been noted in the log in evidence. 
The east-bound fleet was proceeding at about the same rate; on this 
point there is ample evidence. It follows that the vessels were ap- 
proaching at between 14 and 15 knots an hour. 


At approximately 7 p. m. of July 4th a vessel in the west-bound con- 
voy was injured by a submarine at a point about N. 50° E. (true) of 
the place of collision, and rather less than 30 knots distant therefrom. 
Thererpon the west-bound escort vessels set out in search of the at- 
tacking submarine, and for that reason the navigation records in evi- 
dence are more meager in respect of the west-bound than of the east- 
bound fleet. It is plain that the west-bound convoy immediately began 
to zigzag; it is not plain whether, when the convoys sighted each 
other, the original course had been made good; but I take the opinion 
(it is no more) of Lieut. Burns, of the Yankton, who was “reasonably 
sure that [his] convoy was off the course laid down before the attack” 
at the time of sighting the other fleet. But it is quite impossible to 
say whether it was off course to the south or north. 

The fleets sighted each other almost exactly in the middle of the pas- 
sage between northeastern Corsica and France, a stretch of water be- 
tween 95 and 100 miles wide. As soon as the loom of the other ships 
appeared, both fleets turned on their navigating lights, so that I find the 
precollision situation was this: Upwards of 35 vessels with their ac- 
companying escorts, divided into two approximately equal fleets, were 
approaching each other nearly end on, at the rate of over 14 knots an 
hour, when the distance between the leading tiers of each fleet was not 
over three-quarters of a nautical mile. 

Of this situation at least the first tiers of both convoys were instant- 
ly aware. Each thought the other vessels were approaching almost end 
on. In point of fact they were not so approaching; but their naviga- 
tion must be judged by what the navigators believed at the time. It 
is to me plain beyond argument that under the apparent circumstances 
the duty of every navigator was to slow down to steerage way and stick 
as nearly to his course as possible, in the hope that the vessels of each 
fleet would pass through the lanes between the fore and aft lines of the 
other fleet. 

Most of the steamers must have done this, for otherwise it is in- 
conceivable that no more than six vessels out of so many got into col- 
lision, In respect of the collisions that did occur, that between the 
Albatross (west-bound) and Hjelfjord (east-bound) was very reason- 
ably attributed by the Italian investigating commission to the fact that 
the Albatross never turned on her lights. That between Ansaldo III 
and the Sverdrup was found by the same commission to have been 
contributed to, if not caused, by the failure of Ansaldo III “to stop by 
reversing the engines and giving the three regulation whistles to warn 
the ships in the vicinity.” Thus presumably competent investigating 
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authority has attributed fault in navigation to certain of the other 
vessels colliding at the same time as did Napoli and Lamington. 


[1] The convoys approached each other, so that if courses and 
speeds were maintained there woul have been a collision betwéen 
Napoli and Ansaldo III. This was avoided by the vessels passing each 
other port to port, though how near does not appear. This is the natu- 
ral result of what, by his statements before the commission in Genoa 
and before the English court, the captain of Napoli did, to wit, port 
his heim. But he did aot, by his own statement, endeavor to straighten 
up and keep on down the lane, which he must have known to exist, 
On the contrary, he either kept going to port, or indulged in what he 
admitted “might be called the serpentine,” and stopped. In my opinion 
he stopped directly in the path of the Lamington, which vessel! I am 
convinced (differing frem document 10) was traveling (if in reasonably 
good formation) from 500 to 800 yards on the port quarter of Ansaldo 
III. In no other way can the collision be accounted for with so broad 
an angle between the colliding vessels as is admitted all round. Mean- 
while Lamington had continued to proceed at least 6 knots until she 
saw the Napoli, or the latter’s lights, so near at hand that collision was 
inevitable. 

It 1s my opirion, and I find from the material furnished, that both 
the vessels here involved navigated faultily. The Napoli, in that, hav- 
ing ported to such an extent that she ought to have known she was 
getting in the way of the next fore and aft convoy line, stopped and 
(as it seems to me) invited collision with any vessel in that line that 
came up out of the night; while the Lamington was at fault for main- 
taining so great a speed that she could not possibly take off her way be- 
fore colliding with whatever she could clearly make out ahead. It 
may be noted that the speed of the Lamington is not only admitted, 
but would necessarily be found from consideration of the violent blow 
she struck the much larger and more powerful Napoli. 


| have felt obliged to make these criticisms on the navigation of the 
two vessels, although not unmindful of the Italian and English findings 
The commission felt— : 
“it their duty to point out the circumstances under which the maneuvers 
in question had to be executed, and are of opinion that the anxiety of the 
ccmmanders must have been very great because, besides having to avoid 
the steamers ahead, they had also to seek to avoid being struck by those 
astern. Moreover the sudden appearing of so many lights, the noise of 
so many sound signals directing the maneuvers, must necessarily have 
generated a confusion which was entirely to the disadvantage of the nec- 
essary calm which every commander had to preserve in order to avoid 
collisions which appeared impending from all sides.” 


This is undoubtedly true, but after all amounts to no more than say- 
ing that navigation at the time and place was attended with great diffi- 
culties. The English trial (of a suit by owners of cargo on Napoli 
against owners of Lamington) resulted in a judgment by Hill, J., 
finding no fault in Lamington (with which I do not agree), but declar- 
ing concerning the whole situation that— 

“It seems to me to be quite clear that this is one of those cases in 
which two convoys, unlighted, suddenly became aware of one another’s 
presence at a very close distance, became greatly confused in their forma- 
tion and in the efforts they made to avoid one another, without any fault 
on the part of anybody the collision took place.” 


[2] The force of this is thoroughly recognized, but I strongly in- 
cline to the opinion notwithstanding, that such excusatory remarks 
as this amount to a refusal to find fault whenever the circumstances 
are sufficiently alarming to furnish some excuse for losing one’ head. 
Result is that I consider this collision as having resulted, not only im- 
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mediately, but, in the legal sense, proximately from poor navigation on 
the part of both colliding vessels. 

Yet, though entertaining the foregoing opinion, I recognize the force 
of an argument contra, which may be thus stated: Allowing for Napo- 
li's slowing and stopping and for Lamington’s ultimate reversal full 
speed astern, there could not have been more than 2,000 yards between 
Napoli and Lamington when the navigating lights were flashed on, and 
the time between that moment and collision could not have been more 
than five minutes, and quite probably less. It may be argued that in 
such a situation, assuredly one of terror and confusion, faults of navi- 
gation such as I think occurred may be regarded as in extremis, and the 
cardinal, and in a legal sense proximate, cause of collision be found in 
whatever train of circumstances or whatever human direction, or lack 
of it, produced such a situation of danger, confusion, and terror. 

[3] In my opinion the causa causans of all the collisions of that 
night was the total disregard by each convoy of the other. Instead 
of courses and distances having been laid down (as alleged in the libel) 
which were certain to produce a meeting of convoys, I am persuaded 
that neither convoy paid any attention to the approach or proximity of 
the other, and there was no central or controlling authority which guid- 
ed, could guide, or was expected to guide the movements of both con- 
voys in relation to each other. 

It is not believed that the torpedoing of a vessel in the west-bound 
convoy five hours before meeting the east-bound fleet affected this mat- 
ter at all, or, if it did, it was pure ill luck. For all that the naval or 
navigating authorities did or expected to do (so far as this record 
shows) it was chance, and no more, whether the senior naval officers of 
the respective fleets did or did not steer courses that would intersect 
with those of the other convoy. And, with each officer navigating (so 
far as shown) absolutely for himself, it was quite natural that each 
would steer for the middle of the passageway between Corsica and 
France, and that is exactly where they met. The one fairly certain re- 
sult of torpedoing Merida (vessel T. B. west-bound) was to slow up 
the convoy, so far as getting toward Gibraltar was concerned. It is 
rather less than 30 nautical miles from the scene of Merida’s mischance 
to that of collision, and it required five hours to make that distance. 
If the speed was anything over 6 miles (and estimates vary from 7.3 
to 8.5), there was a great deal of “zigzagging” done; but all without 
any reference to the other convoy. 

It follows that, in my opinion, a certain and important navigator’s 
fault lay with the senior naval officers of both convoys in failing to 
take any steps to prevent just such a meeting as did occur.. But this 
latter fault (assuming it now to exist) raises a question which is one 
of law, viz. whether such careless navigation on the part of the con- 
voyers produced a risk for which protection must be sought under the 
policy of the libelant rather than that of respondent. 


[4] It remains to consider the facts with regard to the cargo of the 
Napoli. It is agreed that the major portion of her large cargo could 
fairly be described as general; but in Mr. Hann’s affidavit libelants ex- 
hibit a list of cargo articles which they declare to have been “intended 
for use by the Italian government in prosecution of war.” The list is 
considerable in itself, but insignificant as compared with the lading of 
a vessel of Napoli’s size. It is my opinion that this list contains cer- 
tainly one and perhaps two articles which may be called munitions of 
war, to wit, certain tubes for “Italian 80-foot sub-chasers,”’ and “artil- 
lery case heading press.” The rest of the list is beyond question con- 
traband, and more than conditional contraband, too; but that is all. 
But the goods are in my opinion no more closely allied to warlike opera- 
tions, or to the waging of war, than was the asbestos which constituted 
the portion of the cargo insured by both parties to this litigation. 
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In the light of what is now history, it seems to me rather absurd to 
ground argument concerning the presence or absence of war risk sole- 
ly upon the nature of even an entire cargo, not to speak of the nature 
of scattered and numerically insignificant articles thereof; this because 
the war risk was the same, no matter what the character of cargo. It 
is history that in the summer of 1918 the sea power of Germany out- 
side the North Sea was represented solely by submarines, whose ob- 
ject was to destroy commerce, and that meant to destroy ships; the 
nature of cargo was a matter of no consequence. Thus I think consid- 
eration of the law is reached. 

[5, 6] Some points are admitted all round: (1) That declaring 
liability upon such a policy as that in suits is (after ascertaining the se- 
quence of happenings) a quest for proximate cause in the legal sense 
of that phrase; and (2) that, where a policy speaks of the “conse- 
quences” of an enumerated list of happenings, the word refers to the 
totality of causes, and not to their sequence. For the first proposition 
sufficient authority in this court is to be found in The Canadia (Muller 
v. Globe, 246 Fed. 759, 159 C. C. A. 61; and the second has not been 
doubted since the Ionides Case, 14 C. B. (N. S.) 274 (290). 

It is now necessary to consider the exact phrasing of the policy in 
suit, for, whatever may be accepted general principles, there can be no 
liability except under one particular policy. The history of the f. c. 
and s. clause and the rise and development of the war risk clause are, 
however interesting, only important as casting light on the habits of 
mind or methods of reasoning pursued by courts whose authority is 
generally recognized and who spoke before the great development of 
war risk which has marked the period since 1914. This history and the 
standard or commonly used forms of marine and war risk clauses may 
be found sufficiently stated in Gow, Mar. Ins. pp. 114, 115, 360, and 
Gow, Sea Ins. pp. 84, 85. It is observable that the forms of words 
used by the American underwriters both for marine and sea perils in 
this case are quite different from the forms which in the opinion of 
the learned author referred to had become common in English and 
continental marine circles prior to 1914. 

It may also be noted that the clause sued on in The Canadia, supra, 
was quite peculiar, and I now note as my opinion that that decision is 
of no value in this litigation, except on the point of proximate cause, 
because decision was based in the finding of fact that the “Canadia 
and her cargo were seized, arrested, and detained within the meaning 
of the policy” there at bar. No such contention is here made. Having 
thus laid aside The Canadia, supra, it is admitted that this is a pioneer 
action in the courts of this country upon a war risk policy, but that 
there is in Great Britain a long line of cases arising upon the forms 
of war risk there lately used. These British forms were so well known 
that the exact wording does not always appear in the reported cases; 
but they were obviously so uniform that it may reasonably be assumed 
that all in substance resemble the phrases of The Matiana and The 
Petersham, [1921] A, C. 99. There the f. c. and s. clause warranted 
free “from all consequences of hostilities and or warlike operations 
whether before or after declaration of war,’ and the war risk clause 
covered “all consequences of hostilities and warlike operations by or 
against the king’s enemies before or after declaration of war.” 

The f. c. and s. clause in libelant’s marine policy is as follows: 

“Warranted by the assured free from loss or expense arising from 
capture, seizure, restraint, detention or destruction and the consequences 
thereof, or of any attempt thereat, and also from all consequences of 
riots, insurrection, hostilities or warlike operations, whether before or 
after declaration of war, and whether lawful or unlawful, and whether 
by the act of any belligerent nations, or by governments of seceding or 
revolting states, or by unauthorized or lawless persons therein, or other- 
wise.” 
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' And the assumption clause in respondent’s war risk policy is as fol- 
OWS : 


“Tt is agreed that this insurance covers only the risk. of capture, seiz- 
ure, or destruction, or damage, by men-of-war, by letters of marque, by 
takings at sea, arrests, restraint, detainments, and acts of kings, princes, 
and people authorized by and in prosecution of hostilities between bel- 
ligerent nations. 


[7] The war risk clause ought logically to be the supplement of the 
f. c. and s. clause in the marine policy. This logical result is reached 
in the English cases, so far as they reveal the exact language of the 
several policies. In the present instance it seems to me entirely plain 
that, whereas, the marine underwriter excluded in: terms “all conse- 
quences of hostilities or warlike operations,” the war risk underwriter 
did not assume “all consequences.” His undertaking is not the supple- 
ment of the marine policy, but (for the purposes of present litigation) 
he only assumed liability for “acts of kings authorized by and in prose- 
cution of hostilities.” This is very far from being the equivalent of 
“all consequences of hostilities or warlike operations.” 


But I shall not dwell upon this difference; it is preferred to treat the 
case as one of principle, and therefore I shall speak as though the re- 
spondent had insured (as the defendants in the reported British cases 
did) against “all consequences of hostilities or’ warlike operations.” 
The question may be reduced to its lowest terms as follows: Admittedly 
the loss flowed directly from the collision between Napoli and Lam- 
ington. Therefore the question is this: Was that collision a conse- 
quence of hostilities or warlike operations? 

On the reason of the matter I have already stated my view of the 
argument based upon the nature of the Napoli’s cargo. But further, 
upon authority, it is the nature of the operation, not the character of 
the cargo, which is the material thing determining the query whether 
the vessel is engaged in an act of hostilities or in a warlike operation. 
The Larchgrove, 36 Times L. R. 108. I have not overlooked Hindus- 
tan, etc., Co. v. Admiralty, 37 Times L. R. 856, Peninsular v. Common- 
wealth, 9 Lloyd’s List, 208, and Atlantic, etc., Co. v. Director; 38 Times 
L. R. 160. Whether these first instance cases are all reconcilable with 
each other, or with ruling authority, is not a matter of importance; 
it — to note that none of them is in terms applicable to the facts 
at bar. 

The main contention of libelant may be, I think, thus formulated: 
There was in substance compulsion upon the Napoli and other ‘vessels 
to sail in convoy and not otherwise. It makes no difference whether 
the compulsion arose from the folly and danger of going alone or from 
positive governmental direction; it was compulsion just the same. She 
and the other vessels did sail in convoy, and were therefore entirely 
under the direction and guidance of naval authorities. In convoy the 
vessels did sail without lights; and, to sum the matter up, they were 
from start to disastrous finish conducted, controlled, ordered, and in 
effect navigated (in the larger sense) by the representatives of their 
own or another sovereign power. 


To this major premise may be added the following subordinate prop- 
osition: Napoli and Lamington did display ordinary care and skill on 
the part of their respective navigators, but (if this be not absolutely 
true) such errors of navigation as were committed were faults in 
extremis, and therefore the collision was proximately caused either (1) 
by the necessity of going in convoy under admitted conditions, or (2) 
by the personal fault of the senior naval officers of both convoys and/ or 
by the shore authorities at each end of the Genoa-Gibraltar line in 
taking no steps to prevent the meeting of convoys sailing in opposite 
directions exactly as these two convoys did meet. 
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[8] It would be. a professional pleasure to feel at liberty to treat 
both these questions from what I regard as the standpoint of reason; 
but I do not think that pleasaure can be accorded. The question is not 
one of morals, nor of public policy; it is no more than the interpreta- 
tion of certain forms of words, which are not sacred, which have varied, 
and may be changed at any time to suit the apparent necessities of com- 
mercial profit. The important thing is to secure uniformity of view in 
a commercial world, which now embraces and long has included more 
than one continent and more than one ocean. I shall therefore briefly 
= my own view, and decide this case on what I conceive to be au- 
thority. 

The baldest statement of libelant’s position is to say that the act of 
sailing in convoy without lights is in and of itself a warlike operation; 
and from this flows the conclusion that such marine disasters as may 
reasonably be expected to result from convoy dangers are themselves 
the result of warlike operations. My own view on this matter is that of 
Bailhache, J., expressed in The Petersham, Britain, etc., Co. v. The 
King, [1919] 1 K. B. 575 (580), and The Matiana, British, etc., Co. 
v. Green, [1919] 1 K. B. 632 (636), viz.: 

“However peaceful the immediate business upon which a ship is en- 
gaged, if she is sailing as one of a convoy she is engaged, in my opin- 
ion, in a warlike operation. The assembling, presence, protection, and 
movements of the king’s ships protecting the convoy are a warlike ope- 
ration, and both convoyed and convoying ships are taking part in it, and 
that character attaches to the whole flotilla and covers the whole operation.” 

And the learned judge continues: 


“Suppose a dangerous route from which lights had been removed was 
prescribed (by the authorities) to deceive the enemy; and a ship taking 
such a route, without negligence, runs ashore and is lost as the direct 
result of the removal of the lights; would such a loss be covered by the 
words ‘warlike operation’? I think it would, but not because the ship 
was carrying out a warlike operation. The warlike operation would be 
the removal of the lights.” 


This I think to be the large and common sense view of the situation 
Quite possibly there was a time when war was no more than the ultima 
ratio regum; and while kings wrangled traffic might continue subject 
to the right of search and most oppressive Stowell-made rules as to 
contraband? but still it was essentially peace-time traffic, peacefully con- 
ducted in the main. But, when war became what it was between 1914— 
1918, it is now history that commerce existed only as an adjunct to war, 
and for the purpose of creating and maintaining armed forces to insure 
the economic defeat of the enemy. 

The Napoli was taking a cargo from America to Italy, and even 
courts may take cognizance of the fact that in June, 1918, no such 
cargo was a possibility that did not in the opinion of government rep- 
resentatives from jat least three governments ‘(British, Italian, and 
American) directly assist in the task of defeating Germany. In a large 
sense the very act of sailing was a consequence of hostilities. In short, 
almost every act of the warring countries, after the home-studying pop- 
ulation was fed, clothed, and sheltered, was but a manifestation of war. 
For these reasons I agree in principle with Bailhache, J., and particu- 
larly sympathize with the defiance flung by him at the reasoning of The 
Ionides Case, supra, indicated in the last of the above quotations. 

But the spirit of The Jonides decision triumphed when the Matiana 
and Petersham Cases had gone through the Court of Appeals ([1919] 1 
kK. B. 670) and received final treatment in the House of Lords ([1921] 1 
A. C. 99). The majority opinions start with the proposition that col- 
lisions, strandings, and the like are normally marine perils; they are 
normally covered by the ordinary marine policy; the turn of mind 
evidenced by insistence upon this commonplace is manifest. It is the 
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same habit of thought that dominates all the early cases, and especially 
the Ionides decision, to wit, that that precaution of war, or, indeed, 
that warlike operation, which no more than heightens the old well- 
known pre-existent perils of sea navigation, does not change in kind 
such peril. 

The cases above: referred to and the citations therein may furnish 
many illustrations of this kind of reasoning, which has been accepted 
to the full by the English courts. My personal opinion is that the doc- 
trine now established by authority is best expressed by Atkin, L. J., 
in the Court of Appeals, and Lord Wrenbury in the House of Lords in 
The Petersham and Matiana decisions. 

[9] It is thus, I think, settled by authority that sailing with a general 
cargo, however contraband (for, municipally speaking, there is noth- 
ing unlawful about contraband) cannot be a warlike operation; the mere 
joining of a convoy, though compulsory, is not a warlike operation; 
the management or mismanagement of a convoy is likewise not a war- 
like operation; and, indeed, operations only become warlike when they 
are designedly offensive (McGregor v. Martin, 34 Times L. R. 504), 
or where the injury causing loss is proximately due to an enemy effort. 
Thus, in the present case, if the submarine that sank the Merida 30 
miles from collision had chased the west-bound convoy, while exercis- 
ing ordinary navigational skill, into a collision or stranding, the case 
would have fallen under war risk. But where war and its necessities 
had no more to do with the resultant collision, stranding, or foundering 
than to multiply pre-existing dangers, and known dangers at that, the 
foundation is not laid for discharging the marine underwriter and 
resting upon the war risk policy. 

The case of The Matiana is far more aggravated instance of di- 
rected dangerous navigation than is the present one. Here, in my judg- 
ment, there was a singular and inexcusable lack of care in indicating 
any lanes of traffic to the opposing streams of convoy travel between 
Genoa and Gibralter, and these convoys were moving almost like fer- 
ries. But in The Matiana there were orders to run through dangerous 
waters, amid treacherous currents, and without the advantage of a 
lighthouse. Yet the Matiana war risk underwriters were discharged. 
Result is that: 

First. It is my personal opinion on this record that, acknowledging 
the danger in which these two convoys found themselves at midnight 
of July 4, 1918, the navigators of both Napoli and Lamington failed 
in their ship management to exercise the ordinary care and skill- of 
their calling. Therefore such negligence was the proximate cause of 
collision, and the loss must fall upon the marine underwriters. 

Second. But, passing this first holding, and admitting that what- 
ever faults were committed by the colliding vessels were errors in ex- 
tremis, it must be held under authority, to which for business purposes 
the courts of the United States should conform, that the collision in 
question was not proximately caused by any act of hostility or by the 
consequences thereof; because 

Third. The act of joining a convoy, the act of sailing therein with- 
out lights, and the act of steering courses directed by naval authority 
are not, whether separately or conjointly considered, to be regarded as 
a warlike operation. 

For these reasons the libel is dismissed, without costs. 


42——Vol. LIX, 
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ACCIDENT AND HEALTH. 


CERNY er al. vv. HAWKEYE COMMERCIAL MEN’S ASS’S OF 
MARSHALLTOWN. (No. 34485.) 


(Supreme Court of Iowa. April 4, 1922.) 
187 Northwestern Reporter, 467. 


INSURANCE—FINDING THAT INSURED IN ACCIDENT POL- 
ICY WAS ENGAGED IN CARPENTER WORK SUSTAINED. 
In suit upon certificate of accident insurance to require defendant to 
make an assessment and pay beneficiaries, evidence held to show that in- 
sured changed his occupation, and was properly classed as one engaged in 
the occupation of carpenter at the time he met his death, and entitled to 
receive only a part of the face of the policy. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 


Appeal from District Court, Tama County; B. F. Cummings, Judge. 

Suit in equity upon defendant’s certificate of accident insurance, 
praying that the defendant be required to make an assessment and to 
pay therefrom the sum of $5,000 to the plaintiffs as beneficiaries of the 
insured, Joseph F. Cerny, as indemnity for accidental injury resulting 
in the death of the insured. The defendant pleaded both a complete and 
a partial defense. There was a decree sustaining the partial defense 
and awarding decree to the plaintiff for less than the amount claimed. 
The plaintiff has appealed. Affirmed. 


Snyder & Snyder, of Belle Plaine, for appellants. 
F. E. Northrup and Robt. E. Johnson, both of Marshalltown, and 
J. H. Willett, of Tama, for appellee. 


Evans. J. The defendant is a mutual accident insurance company, 
which insures its members against accidental injury pursuant to the 
methods and plans laid down in its articles and by-laws. It issued its 
certificate to Joseph Cerny on December 9, 1912. The insured continued 
as a member under such certificate until his death, which occurred on 
April 21, 1920, and as a result of accidental injury. One of the by- 
laws of the defendant, at all times in force during the membership of 
the insured, was as follows; 

“The classification of risk in case of change of occupation shall be 
in accordance with classification of risks adopted by the National Board 
of Accident Insurance Underwriters, as published by the Spectator Com- 
pany, and the benefits to which members shall be entitled under such 
classification shall be as follows: Select, the amount provided in the by- 
laws for benefits. Preferred, four-fifths of the amount provided in the 
by-laws or benefits. Ordinary, three fifths of the amount provided in 
the by-laws for benefits. Medium, two-fifths of the amount provided 
in the by-laws for benefits. Special, one-fifth of the amount provided 
in the by-laws for benefits.” 

At the time that the insured became a member -he was a traveling 
salesman by occupation. This entitled him to a classification as select. 
This classification entitled him to the maximum amount of $5,000 in 
the event of death by accident. It will be noted that such by-law pro- 
vides for six classes, and that the amount of indemnity is proportioned 
according to the supposed hazard of the occupation. The method of de- 
termining the classification is in many cases somewhat complex and dif- 
ficult. During his membership, the insured changed his occupation. The 
by-laws of the association required that notice be given to the associa- 
tion whenever a member changed his occupation. The insured failed 
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in the first instance to give such notice. This resulted in some corres- 
pondence between him and the association on the subject of classification, 
which will be referred to later. After the insured ceased the occupation 
of a traveling salesman, he married a wife and took up his home with 
her upon her farm. He did not do the farming, but he did engage him- 
self in various activities about the home, including the doing of carpen- 
ter work. He was a carpenter by trade. Knowledge of his change of 
occupation came to the association in October, 1919, in connection with a 
claim presented by the insured for indemnity for temporary disability as 
a result of accidental injury. The following correspondence ensued: 


“Hawkeye Commercial Men’s Association, Marshalltown, Iowa. 


11303. 

“October 11, 1919. 
“Mr. Joseph F. Cerny, Belle Plaine, Ilowa— Dear Sir: Referring 
to your claim No. 5712, I wish to advise that your claim has been re- 
jected, for the reason, that you changed your occupation to that of a 
carpenter and we have received no notice of the same. Our contract 

reads that you must notify us of change of occupation. 
“Yours very truly, 
“H. B. Armstrong, Sec’y.-Treas.” 


“Gentlemen: I would like to know if my insurance still holds good, 
as I am living on a farm but do not work it—I do a little carpenter 
work once in awhile. 

“In regard to my claim I do not think you are treating me right. 
As I did not know that I had to notify you if I made a change of occu- 
pation. 

“Yours very truly, - Joseph F. Cerny.” 


“Hawkeye Commercial Men’s Association, Marshalltown, Iowa. 


11303. 
“October 17, 1919. 
“Mr. Joseph F. Cerny, Belle Plaine, lowa—Dear Sir: Answering 
your letter of recent date, I wish to advise that you can continue your 
membership in this association on the two-fifths basis. That is, the oc- 
cupation you are now in is listed by the National Association of Under- 
writers as a class D risk, which entitles the member to two-fifths of the 
benefits stated in the by-laws. In that case you would receive $10.00 per 
week for injuries or $2,000 for accidental death. 
“Please advise us if you care to continue your membership on this. 
basis. 
“Yours very truly, , 
“H. B. Armstrong, Sec’y.-Treas.” 


F “Belle Plaine, Iowa, Oct. 23, 1919. 
“Mr. H. B. Armstrong, Marshalltown, Iowa—Dear Sir: Find in- 
closed check for my dues—and I still wish to continue my membership 
as per to your letter of Oct. 17. 
“Yours very truly, Joseph F. Cerny.” 


The partial defense pleaded by the defendant was that the insured 
had changed his occupation and had become engaged in the occupation of 
carpenter work, and that under the rules of classification governing the 
association such occupation was classified as a medium risk, and en- 
titled the insured to two-fifths only of the maximum amount. The 
foregoing correspondence was put in evidence on the trial, and was 
deemed by the trial court as sufficient evidence that the insured had 
changed his occupation to that of a carpenter and that medium was the 
proper classification therefor, and that therefore the recovery on the 
certificate was limited to two-fifths of the maximum amount. As against 
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this finding of the court the contention of plaintiffs is that the insured 
had not in fact changed his occupation, and that the action of the asso- 
ciation was arbitrary and fraudulent; that even if it were true that the 
insured was engaged in the occupation of a carpenter in October, 1919, 
he was not engaged in such occupation at the time of his injury and death. 

In the correspondence referred to, the insured did not deny, but in 
effect admitted, that he was engaged to some extent in the occupation of 
a carpenter. We see no reason for saying that this was not satisfactory 
evidence of the fact. The trial court was justified in treating it as suf- 
ficient evidence of the fact. Not only did the insured admit the change 
of occupation, but he did affirmatively assent to the classification fixed. 
This assent was never withdrawn. The injury of the insured occurred 
on the 18th day of February following. Evidence was introduced by 
plaintiffs that at the time of such injury the insured was not engaged 
in any occupation. He was simply living upon his wife’s farm. If he 
had been classified as a farmer he would have fallen into the same clas- 
sification of medium, but he did no farming. It may be assumed that 
during the winter months he did not do much work as a carpenter. But 
the degree or amount of work done does not seem to be the controlling 
consideration in the classification. One of his sons, who is his administra- 
tor and one of the plaintiffs, testified as follows: 

“He was a carpenter by trade, and was an energetic, active man, 
always working at some kind of work, and not idle or loafing. He wasn’t 
employed by any one, I suppose working around the house, but didn’t 
—_ for the neighbors; [ never heard of it. I was out there once in a 
while.” 

Redirect examination: 

“My father was a carpenter by trade, but he had not been working 
at that trade, during the winter of 1919 and 1920.” 

His widow, who was a second wife, testified as follows: 

“Mr. Cerny did not do any farming himself. He had nothing to do 
with the gardens; I kept them. He worked a little around the house, 
carpenter work and things like that that I couldn’t do.” 

Such evidence is relied on by plaintiff as tending to show that he 
was not engaged in the occupation of a carpenter at the time of his in- 
jury. If he believed himself to have changed his occupation since Octo- 
ber 23, 1919, it was his duty to notify the association of his change. It 
was also to his interest to have done so. He gave no such notice. The 
only fair inference to be drawn therefore is: that he still considered him- 
self as continuing in the classification assented to in October. The ques- 
tion at this point is one of fact, and the plaintiffs so treat it. We are 
satisfied with the finding of the trial court thereon, and feel bound to 
say that the evidence supporting the finding is of a very satisfactory 
character. The trial court awarded the plaintiffs a recovery of $2,000 
The defendant has not appealed. We have no occasion therefore to con- 
oat its original defense. The decree entered below will be accordingly 
affirmed. 

Stevens, C. J., and Arthur and Faville, JJ., concur. 
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SMITH et at. v. NORTH AMERICAN ACC. INS. CO. (No. 2516.) 
(Supreme Court of Nevada. April 5, 1922.) 
205 Pacific Reporter, 801. 


1. INSURANCE—GENERAL ALLEGATION OF PERFORMANCE 
OF CONDITION PRECEDENT IS SUFFICIENT AGAINST 
DEMURRER. 


In an action on an accident insurance policy, a general averment 
that plaintiff had done all things necessary to perfect her claim against 
the defendant and had demanded payment, which the company refused to 
make, is sufficient pleading of performance of the conditions precedent 
as against a general demurrer. 


(For other cases, see Insurance, Dec. Dig. § 634[1].) 


2. INSURANCE—PARTIES TO ACCIDENT POLICY CAN STIPU- 
LATE WHAT REPRESENTATIONS SHALL BE MATERIAL 
WITHOUT MAKING THEM WARRANTIES. 


The law does not forbid parties to a contract for accident insurance, 
as it does in life insurance, to determine what facts or representations 
shall be deemed material, and that may be done without putting the repre- 
sentations on a footing with warranties. 


(For other cases, see Insurance, Dec. Dig. § 265.) 


3. INSURANCE — WHETHER PARTIES HAVE MADE STATE- 
MENTS IN APPLICATION MATERIAL TO RISK IS QUES- 
TION FOR COURT. 


Whether the parties to an accident insurance contract have made 
statements in the application, which became a part of the policy, material 
to the risk, is a question of law for the court to be determined by an 
a of the contract, resolving any doubt in favor of the in- 
sured. 


(For other cases, see Insurance, Dec. Dig. § 668[6].) 


4. INSURANCE—MATERIALITY OF REPRESENTATIONS DE- 
— ON INFERENCES FROM FACTS IS FOR THE 
JURY. 


Where the determination of the materiality of representations or 
statements in an application for insurance depends upon inferences to be 
drawn from facts and circumstances proved, the question of materiality 
is one for the jury. 


(For other cases, see Insurance, Dec. Dig. § 668[6].) 


5. INSURANCE—PUTTING REPRESENTATIONS IN FORM OF 
ANSWERS TO QUESTIONS SOIREE THEY ARE MA- 
TERIAL. 


Where the statements in an application for sieteal insurance are in 
the form of written answers made to written questions, the form indi- 
cates that the parties deem the matter inquired about to be material. 


(For other cases, see Insurance, Dec. Dig. § 255.) 


6. INSURANCE— APPLICATION FOR ACCIDENT INSURANCE 
HELD TO MAKE REPRESENTATIONS AS TO DISEASE 
MATERIAL, 


Where an application for accident insurance contained statements in 
the form of answers to questions which the parties stipulated should 
bar recovery under the policy if the statements were false and were 
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material to the acceptance of the risk or the hazard assumed, or made 
with intent to deceive, the false answer that applicant was not afficted 
with tuberculosis was material as a matter of law, and defeats recovery 
on the policy. 


(For other cases, see Insurance, Dec. Dig. § 291\[4].) 


7. INSURANCE—APPLICANT MUST FAIRLY ANSWER QUES- 
TIONS. 


An applicant for accident insurance should observe the deal fairly 
with the company as to all material facts inquired about in the applica- 
tion as to which he had or should be presumed to have had knowledge, 
and make a full answer without evasion, suppression. misrepresentation, 
or concealment of material facts. 


(For other cases, see Insurance, Dec. Dig. § 253.) 


8. INSURANCE—ISSUANCE OF POLICY WAIVES INCOMPLETE 
ANSWER IN APPLICATION. 


Where a question appears on the face of an application for insurance 
not to be answered at all or to be incompletely answered, and insurer 
issues policy without further inquiry, it thereby waives the incomplete- 
ness of, or failure to, answer. 


(For other cases, see Insurance, Dec. Dig. § 389[7].) 


9. INSURANCE — QUESTION AS TO DISEASES NOT MEN- 
TIONED HELD TO INCLUDE SPECIFIC DISEASES NOT 
COMPLETELY DISCLOSED. 


Where one question in an application for accident insurance inquired 
about several diseases and was answered merely by a statement as to 
certain disability, a subsequent question, as to whether the applicant had 
disease except as therein stated, was not limited to diseases not included 
in the preceding question, so as to render the policy valid on the theory 
that the answer to the former question was incomplete only and that the 
negative answer to the latter question was correct, though applicant was 
suffering from one of the enumerated diseases. 


(For other cases, see Insurance, Dec. Dig. § 291[1].) 


j Appeal from District Court, Washoe County; Edward F. Lunsford, 
udge. 

Action by Etta M. Smith and her husband against the North 
American Accident Insurance Company. Judgment for plaintiffs, and 
defendant appeals. Reversed. 


Fred L. Berry, of San Francisco, Cal., for appellant. 
Sardis Summerfield, of Reno, for respondents. 


Sanpers, C. J. This action was brought to recover $1,878 on an ac- 
cident insurance policy for the death of A. C. Webb, who, while in the 
performance of his duties as a mail carrier in the employ of the United 
States postal service, on the 14th day of February, 1920, sustained an 
injury on an elevator being operated in the Odd Fellows Building, in the 
city of Reno, which injury necessitated the amputation of his left foot, 
below the knee. The operation was preformed on the day after the in- 
jury, and within a few hours thereafter the insured died. 

The complaint alleges the making of the policy; that the plaintiff 
Etta M. Smith is the daughter of the insured, and the beneficiary (her 
husband, George F. Smith, is made a party pro forma); the considera- 
tion paid for the policy; the agreement to pay the principal sum of $1,- 
700, the sum of $25 for the surgical operation, and the further sum of 1 
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per cent. of the principal amount for each consecutive month for which 
the insurance should be carried without default in the payment of the 
annual premium, and not exceeding 60 per cent. of said principal sum; 
that the plaintiff had caused to be done all things necessary to perfect her 
claim and claims against the defendant for the recovery of the bene- 
fits accruing by reason of the contract of insurance; that the benefits 
accruing from the 1 per cent. of the principal sum amounted to $153; 
that she demanded from the defendant payment of the amounts specified, 
a total of $1,878, which was refused; that the defendant owed her said 
sum, and she demands judgment therefor. 

_ _ [1] The defendant demurred to the complaint, upon the ground that 
it is not a sufficient pleading of conditions precedent, in that it does not 
appear therefrom that a request or demand was ever made upon the de- 
fendant for the sum for which judgment is demanded. The general 
averment that the plaintiff had done all things necessary to perfect her 
claim and claims against the defendant, and the general averment of a 
demand and refusal of the company to pay, makes the complaint en- 
tirely sufficient as against a general demurrer. Section 5071 Rev. Laws; 
a v. Travelers’ Ins. Co., 89 Cal. 170, 26 Pac. 762, 23 Am. St. Rep. 

The defendant by its third amended answer admits the issuance of 
the policy, which bears date of the 12th day of May, 1919, and to avoid 
its payment sets up numerous defenses, averring that both by misrepre- 
sentation of facts, stated in the application and policy to be true, and by 
concealment of facts material to the risk, the policy was avoided; and 
for further answer denies that the death of the insured was the result 
of any bodily injuries or injury, effected, directly and independently of 
all other causes. through external, violent, and accidental means; but in 
this connection avers that the death of the insured was caused directly 
and proximately by the disease of active pulmonary tuberculosis, with 
arterio sclerosis, from which the insured was suffering at the time he re- 
ceived the injury stated in the complaint, that necessitated, the amputa- 
tion of his left foot. below the knee. The plaintiff interposed a demur- 
rer to the defenses, and for demurrer, among other grounds, alleged that 
the defense that the insured suppressed, concealed, and misrepresented 
facts material to the risk in answer to question 14 of the application 
shows that said answer was imperfect and incomplete, and that it became 
and was the duty of the insurer to inquire further of the insured with 
respect to the disease of tuberculosis, and that, having issued the policy, 
it waived said imperfections or incompleteness of the answer, and that 
therefore the defenses do not state facts sufficient to constitute a defense. 
The demurrer was overruled. The correctnes or incorrctness of the rul- 
ing is nct before us. Any argument, therefore, upon it must be ignored. 
The plaintiff replied, and for reply denied each and all of the “new mat- 
ter” contained in the answer. A trial before a jury resulted in a judg- 
ment in favor of the plaintiff for the sum demanded in the complaint, 
and the cause is brought here upon appeal from said judgment, as well 
as from an order denying to the defendant a new trial. 

Upon the trial the defendant introduced in evidence the application 
and policy. The opening words of the policy are as follows: 

“In consideration of the agreements and statements contained in the 
application, a copy of which is indorsed hereon and made a part of this 
contract, the policy fee of $5 and prem. $2.10, the payment of the pre- 
mium of two and '/y * * * dollars on or before the first day of 
June, 1919, and the further payment of the last-mentioned sum on or be- 
fore the first day of each month thereafter, does hereby insure 
the person (hereinfater called the insured) whose name appears after the 
words ‘signature of applicant’ in said copy of application, by occupation 
postal service mail carrier, using bicycle in class C of said company, sub- 
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ject to the agreements, limitations and provisions of this policy, pro- 
mises to pay benefits as hereinafter set forth for loss caused by acci- 
dental means, as follows: 


“Principal sum first year dollars ($1,700.00). 

“Monthly accident indemnity dollars ($70.00).” 

The questions and answers in the application, material to the con- 
troversy here, are as follows: 

“I hereby apply for insurance in the North American Accident In- 
surance Company and for that purpose make the following statement: 

“1. Do you understand that the insurance, if granted. is to be based 
upon the following statements and the falsity of any statement herein 
shall bar the right to recovery if any such statement is material either 
to the acceptance of the risk or the hazard assumed by the company or 
made with intent to deceive? Yes. 

“2. What is your full name? Alonzo C. Webb. * * * 

“3. What was your age last birthday? 51 years. * * * 

“4 x * * 

a. 

“6: 

E. 

“. a ok 

“9. Are you carrying or have you applied for any other accident, 
health or life insurance. except as herein stated? No. 

“10. Have you ever been insured in this company, except as herein 
stated? No, ex. No. 1252229 canc. by this. 

“11. Has any application ever made by you for accident, health or 
life insurance been declined, or any accident or health policy issued to 
you been canceled or renewal refused, except as herein stated? No. 

“12. (a) Have you ever at any time received indemnity for acci- 
dent or illness disability, except as herein stated? No. 

“(b) Have you ever been refused indemnity for accident or - illness 
disability, except as herein stated? No. 

ee ee ee 

“14. Have you ever been ruptured or suffered the loss of a hand, 
foot or eye; had diabetes, kidney disease, tuberculosis, syphilis, paralysis, 
varicose veins or any sickness or disorder of the brain, heart, spine or 
nervous system or any bodily or mental infirmity, except as herein stated? 
4 toes left foot gone. 

“15 Are your habits of life correct and temperate, and are you in 
sound and heathly condition mentally and physically, except as herein 
stated? Yes. 

“16 * * * 

“17. Have you now or have you had during the past year any local or 
constitutional disease, except as herein stated? No. 

“18. Have you received medical or surgical attention within the past 
two years, except as herein stated? No. 

“19. * * * 

“20. Are the foregoing answers true and complete? Yes.” 

After the evidence was closed, the plaintiff submitted to the court 
a series of instructions, and asked that the jury be charged as therein 
indicated, which request was granted, over the protest and exception of 
the defendant. The defendant also'delivered to the court a series of in- 
structions, seven in number, that were refused, and exception taken. The 
instructions given and deemed material for the proper determination of 
the appeal are as follows: 

“Instruction No. 3. The jury is instructed that unless it is satis- 
fied from the evidence that Webb’s answer to question No. 14 of his ap- 
plication for insurance was of substantial inportance to defendant, and 
operated as an inducement to defendant, in executing and delivering its 
policy of insurance, or that Webb’s answer to said question was made by 
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kim with intent to deceive defendant, it should find for plaintiff upon that 
issue, regardless of whether Webb had or did not have any disease, ail- 
ment, or disability named or included in said question No. 14.” 

“Instruction No. 6. The jury is instructed that the words ‘any local 
or constitutional disease,’ contained in question No. 17, in Webb’s appli- 
cation to defendant for insurance, does not include any disease, ailment, 
or disability named or included in question No. 14 in said application, but 
that, on the contrary, any and all of said diseases, ailments, or disabili- 
ties are not included in said question No. 17.” 

“Instruction No. 7. If you believe that A. C. Webb executed the 
application alleged for insurance herein alleged and that defendant be- 
lieved the answers therein were true and complete, and because thereof, 
and in reliance thereon, executed a policy of insurance as herein alleged, 
and that said answers or any of them were false to the knowledge of A. 
C. Webb at the time made, or that in making said answers said Webb 
willfully, knowingly, and deliberately concealed and suppressed informa- 
tion asked for in said application, and that said false answers or said 
_ suppression or concealment was material either to’ the acceptance of 

the risk or the hazard assumed by the company or made with intent to 
deceive the company, then plaintiff cannot recover, and your verdict 
should be for defendant. In determining whether or not any answer or 
concealment or suppression, if such there be, is materially false, you are 
to determine whether a reasonable, careful, and intelligent man would 
have regarded the fact alleged to be false or suppressed or concealed 
as substantially increasing the chances of the loss insured against in 
said alleged contract of insurance.” 

“Instruction No. 10. The jury is instructed that, in order for the de- 
fendant to prevail in any of its affirmative defenses to plaintiff’s com- 
plaint, it must satisfy your mind by a preponderance of proof that A. C. 
Webb, in his answer to any question propounded to him in the application 
for insurance, which defendant claims entitles it to avoid payment, must 
be not only false, but must also be material to the acceptance of the risk 
or hazard assumed by defendant or made by Webb with an intent to de- 
ceive defendant. 


“In this connection the jury is instructed that by the word ‘material,’ 
as used in this instruction and in said application for insurance, is meant 
such answers to interrogatories in the application as were of substantial 
importance to defendant as an inducement to it in executing and deliver- 
ing the policy of insurance. 


“In other words, in order for the jury to find for the defendant upon 
the ground that Webb falsely answered the interrogatory in the appli- 
cation about his age, you must be satisfied from the evidence, not only 
that his answer was false, but also that it was of substantial importance 
to the defendant and operated as an inducement to defendant to execute 
deliver its policy of insurance, or that Webb made a false answer to the 
interrogatory with the intention thereby to deceive defendant; and in this 
connection the jury is further instructed that any answer of Webb to any 
other interrogatory which defendant complains was false and material 
to the risk assumed by the company, or made by Webb with an intent to 
deceive it, is subject to the foregoing definition of legal principles.” 

The main defense relied upon to avoid payment of the policy was 
that the insured, at the time he made his application, was suffering from 
a pronounced case of pulmonary tuberculosis with arterio sclerosis, that 
he knowingly misrepresented his true physical conditicin, and delib- 
erately, and with intent to deceive, suppressed and concealed from the 
company facts material to be disclosed to enable the company to esti- 
mate the risk and to determine the propriety of assuming the risk. 

The evidence, without conflict, shows that the insured had _ tuber- 
culosis in both lungs; and he had been treated twice in the St. Helena 
Sanitarium, Cal., for tuberculosis, the last visit being from June to July, 
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1918, less than one year preceding the application for the insurance, which 
bears date on the 12th day of May, 1919. The proof shows that the in- 
sured had also entered said sanitarium in January, 1915, and been treated 
for tuberculosis. It appears that the insured had lost a brother and a 
sister from tuberculosis, and that he had changed his occupation from 
that of school-teacher to that of mail carrier with the expectation of 
better enabling him to resist the ravages of the disease. The testimony 
shows that he had been fully informed of his tubercular condition by 
physicians who had treated him. from time to time, and had been in- 
formed by them that he was suffering also from a pronounced case of 
arterio sclerosis; and it is further shown that he had been a sufferer 
therefrom for the last six years prior to the date of the application for 
tag and he at the time thereof had a fibroid condition in his right 
ung. 

If the position of appellant be clearly understood, it is its contention 
that the vice underlying instructions No. 3, No. 6, and No. 10, in so far 
as they relate to and have any bearing upon the. materiality of the risk, 
is that by said instructions it was made the province of the jury, under 
the guise of determining whether the statements of the insured were 
materially false or untrue with respect to tuberculosis, to. find that the 
disease of tuberculosis was not a bodily infirmity material to be disclosed, 
which upon a reasonable interpretation of the contract the court could 
see that the parties themselves regarded as material to be disclosed to en- 
able the insurer to judge of the risk to be undertaken. 

[2] Counsel for respondent concedes that the law does not forbid 
parties to contract for accident insurance, as in life insurance, to dcter- 
mine what facts or representations shall be deemed material, and that this 
may be done without putting the representations on a footing with a 
warranty. Gerhauser v. N. B. & M.. Ins. Co., 7 Nev. 174. 

[3-5] It must be conceded that whether or not the parties have made 
the statements in the application, made a part of the policy, material 
to the risk, is a question of law for the court, to be determined by an 
interpretation of the contract; and, in case of doubt as to their in- 
tent, to resolve such doubt in favor of the insured. Gerhauser v. N. B. 
& M. Ins. Co., supra. The rule is well estabished that, if the materiality 
of the representations or statements depends upon inferences to be drawn 
from facts and circumstances proved, the question of materiality is one 
for the jury. A different rule, however, applies where the statements 
are in the form of written answers made to written questions. In such 
case the parties, by putting and answering the questions, have indicated 
that they deem the matter inquired of material. May on Insurance, § 
185; Cooke on Insurance, § 17. 3 Joyce on Insurance (2d Ed.) § 1912; 
14 Ruling Case Law, p. 1022, § 202. 

Chief Justice Taft, then Circuit Judge, in the case of Penn Mutual 
Life Ins. Co. v. Mechanics’ Savings Bank & Trust Co., 72 Fed. 413, 19 
C. C. A. 286, 38 L. R. A. 33, states the rule to be thus: 


“The question of the materiality of a fact in respect to which false 
statements have been made is always for the jury, unless the answers 
in the application are expressly made the basis of the contract; and even 
in the latter case the question is for the jury where the statute declares 
the innocent misrepresentations in relation to matters not material to the 
risk shall constitute no defense.” 

In McEwen v. New York Life Ins. Co., 23 Cal. App. 694, 139 Pac. 
242, the judgment was reversed upon the ground that the trial judge 
had submitted to the jury the issue of the materiality of the questions 
claimed to have been falsely answered. The court. in the course of its 
opinion, says: 

“Conceding that by reason of this statute [Civ. Code, § 2573] the 
rule laid down in May on Insurance, section 185, and followed by the 
courts cf many states, is inapplicable, we are, nevertheless, of the opin- 
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ion that under the statute the materiality of the representations was a 
question of law for determination of the court and not the jury. 

[6] In A&tna Life Insurance Co. v. France, 91 U. S. 510, 23 L. Ed. 
401, it is held that, when an insurance policy contains the clause that if 
the answers and declarations made by the insured are false, the policy 
shall be void, all the statements contained in the proposal must be true 
or the policy will be void, and that the materiality of such statements is 
removed from the consideration of the jury by the agreement of the 
parties. But it is argued that in the case at bar the parties by their 
contract did not stipulate as to what should constitute materiality; and 
where such be the fact, and it is not obvious from undisputed evidence 
that the statements are material, the question of materiality is one of 
fact, and, that question in the present case having been determined by the 
jury upon conflicting evidence, it is no longer a question of law (citing 
cases). Taking the most favorable view of the contract to the insured, 
it is manifest that the parties themselves understood that the insurance, 
if granted, was based upon the truth of the statements made in the ap- 
plication, and that the falsity of any statement therein should bar the 
right to recover, if any such statement was material to the acceptance 
of the risk or the hazard assumed by the company or made with intent 
to deceive. Where the contract itself does not stipulate the effect that 
a particular false statement or representation shall have on the contract, 
or where it stipulates merely that the misrepresentation or suppression 
of a material fact shall avoid it, it may be conceded them the fact mis- 
represented or suppressed must have been material as an inducement to 
enter into the contract; and, as the materiality must be shown by mat- 
ters outside the terms of the contract, it is a question of fact. But in 
the case at bar it is manifest that the parties stipulated that the effect 
of any false statement barred recovery, and the hypothesis if material to 
the risk, etc., does not take the case out of the rule established by the 
authorities hereinabove cited. 


It is manifest that the defendant deemed the information as to 
tuberculosis or any bodily infirmity of the applicant material to be dis- 
closed; and it put the direct question, “Have you ever * * * had 
* * * tuberculosis * * * or any bodily or mental infirmity, ex- 
cept as herein stated?” It is obvious that it was material that the as- 
sured should answer the question truthfully. , 

The parties themselves having stipulated that the effect of any false 
statement material to the risk should bar a recovery, the statements are, 
as a matter of law, material. Gerhauser v. N. B. & M. Ins. Co., supra. 

[7] It is argued that, the question of materiality having been sub- 
mitted to the jury upon conflicting evidence, we are precluded from dis- 
turbing the verdict. The difficulty with this position is that there is no 
conflict whatsoever in the evidence as to the tubercular condition of the 
insured. At the time he made application for the insurance, he was 
suffering from tuberculosis and arterio sclerosis. Question 14, “Have 
you ever * * * had * * * tuberculosis * * * or any bodily 
or mental infirmity, except as herein stated?” and question 15, “* * * 
And are you in sound and healthy condition mentally and physically, ex- 
cept as herein stated?” show that it was a condition precedent to a valid 
contract that the insured should observe the utmost good faith and deal 
honestly and fairly with the company in respect to all material facts in- 
quired about, and as to which he had or should be presumed to have had 
knowledge, and make a full, direct, and honest answer, without evasion 
or fraud, and without suppression, misrepresentation, or concealment of 
material facts which the parties themselves deemed material to be dis- 
closed. Moulor v. American Life Ins. Co., 111 U. S. 346, 4 Sup. Ct. 466, 
28 L. Ed. 447. 

It was clearly within the province of the jury to decide whether the 
insured had tuberculosis or any other bodily infirmity or affection that 
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amounted to tuberculosis; but it was not within the province of the 
jury, under the guise of determining whether the insured’s statements 
were materially false or untrue in particulars material to the risk, or 
whether the insured had suppressed or concealed facts material to the 
risk, to find that tuberculosis was not a disease material to be disclosed 
to enable the insurer to estimate the risk proposed, and determine upon 
the propriety of entering into the contract. Campbell v. New England 
Mutual Life Insurance Co., 98 Mass. 406. 

The instructions submitted to the jury, not merely whether the 
statements in question were untrue, and not merely whether the insured 
had intentionally suppressed his tubercular condition, but also whether 
the statement as to that condition was material to be disclosed to en- 
able the insurer to estimate the risk, and to determine upon the propriety 
<r into the contract, being erroneous, the verdict should be set 
aside. 

{8] It is argued that the answer to question 14, “4 toes left foot 
gone,” being true, it did not conceal or mislead the company, and that, 
if the insured desired further information or a more complete answer, 
it was its duty to request the same. Counsel for respondent says that, as 
a matter of fact, question 14 contains sixteen questions, and that the ap- 
plicant answered only one, and that was answered truthfully; hence there 
was no concealment or misrepresentation, and the insurer could not have 
been misled. We think it a well-recognized rule that, where upon the 
face of the application a question appears not to be answered at all, or 
to be incompletely answered, and the insurer issues a policy without fur- 
ther inquiry, it waives the incompleteness of or failure to answer, as the 
case may be, and renders the failure to answer more fully immaterial. 
Phoenix Life Ins. Co. v. Raddin, 120 U. S. 183, 7 Sup. Ct. 500, 30 L. Ed. 
644; 3 Joyce on Insurance, § 1870. 


[9] It is also insisted by counsel for appellant that the trial court 
committed prejudicial error in giving instruction 6, and refusing to give 
defendant’s requested instruction submitting to the jury the consideration 
of applicant’s answer to question 15. Both contentions go to the same 
legal question, and we will dispose of them both by a consideration of 
instruction No. 6, above quoted. By this instruction the court took from 
the consideration of the jury the truthfulness of the answer given by 
the applicant to question 17; and by refusing to give defendant’s re- 
quested instruction, above mentioned, it declined to submit to the jury 
a determination of the truth of applicant’s answer to question 15. The 
theory of the court in taking from the consideration of the jury the truth- 
fulness of the answer to the two questions mentioned is that the two 
questions in question did net cover the ailments specified in question 14. 
Counsel's position seems somewhat anomalous. He says the applicant an- 
swered only one of the sixteen distinct questions embraced in what is 
designated in the application as question 14, and since applicant answered 
only one of them, and answered it correctly, that the insured cannot be 
presumed to intend answers to questions 15 and 17 to cover any of the 
diseases specifically mentioned in question 14. We do not take this view. 
The company had its reasons for submitting the questions in the form in 
which it did, and each of them called for a truthful answer. 


It may be that the purpose of submitting the questions in the form 
presented was to determine if any conflicting statement would be made. 
Had the applicant in answering question 14 stated that he was not af- 
flicted with, and had not been afflicted with, tuberculosis, it would not 
have been necessary for the applicant to restate such fact in answer to 
questions 15 or 17, as such answers would have been made unneces- 
sary by the phrase, “except as herein stated,” incorporated in the question, 
and it is clear that the purpose of the phrase quoted was to obviate a 
restatement of a fact in answer to a question which had already been 
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stated; it could contemplate nothing else. This is demonstrated by the 
form of questions 9, 10, 11. 12a, and 12b, which contain the same phrase. 
For the reasons given, the judgment is reversed. 
Ducker and Coleman, JJ., concur. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


LONDON GUARANTEE & ACCIDENT CO., Limirtep, v. JACOB- 
SON. 


(Supreme Judicial Court of Massachusetts. Suffolk. April 17, 1922.) 
135 Northeastern Reporter, 122. 


1. INSURANCE—CREDIT INSURANCE PREMIUM HELD BASED 
ON “GROSS” SALES, AND NOT THOSE ONLY WHICH 
WERE INSURED. 


Though a credit insurance policy covered only sales to buyers having 
a rating with a specified mercantile agency, and limited the loss on single 
accounts to $2,500 on first credit ratings and $2,000 on second ratings, 
where the application disclosed the total sales to all customers, regardless 
of credit rating, and used the term “gross shipments and deliveries” to 
include the entire shipments and deliveries, without reference to credit 
rating, and based the minimum premium on such gross sales, an addi- 
tional premium to be paid on the gross shipments and deliveries in excess 
of $200,000 was based on the total shipments and deliveries, without ref- 
erence to credit rating; the word “gross” being used in its common and 
ordinary sense, as meaning whole, entire, or total. 

(For other cases. see Insurance, Dec. Dig. § 183.) 

(For other definitions, see Words and Phrases, First and Second 
Series, Gross.) 


Report from Superior Court, Suffolk County; Patrick M. Keating, 
Judge. 

Action by the London Guarantee & Accident Company, Limited, 
against Gabriel Jacobson. Reported from the superior court, after a 
directed verdict for plaintiff, for determination by the Supreme Judicial 
Court. Judgment for plaintiff. 

The action was to recover a premium on a credit insurance policy, 
and defendant's exceptions were to the giving and refusal of rulings 
concerning the meaning of the provision of the policy basing the pre- 
miums on the gross shipments and deliveries of merchandise made dur- 
ing the policy period. 


Lee M. Friedman, Louis B. King, and Friedman & Atherton, all of 
Boston, for plaintiff. 


Samuel Sigilman, of Boston, for defendant. 


CarRRoLL, J. [1] The principal question involved in this case is the 
construction of the clause in a policy of credit insurance, providing, after 
the minimum premium has been paid, for an additional payment on the 
gross shipments and deliveries of merchandise made during the policy 
period in excess of $200,000. This action is brought to recover the ad- 
ditional payment. 

The defendant, a jobber in cotton piece goods, made application to 
the plaintiff for a policy against loss arising from accounts owing him 
by debtors through bona fide sales of merchandise, and a policy issued 
insuring him from May 21, 1917, to May 20, 1918, inclusive, on all such 
accounts in excess of an agreed initial or “own loss, of $943.76 to be first 
borne by the insured.” The policy also provided that no account was 
covered unless the debtor had at the date of shipment and delivery a 
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capital and credit rating as provided in the latest published book of 
Bradstreet’s mercantile agency, a first credit being known as the best 
credit and a second credit being considered good; the loss being limited 
to $2,500 on the first credit rating and $2,000 on the second. The defend- 
ant’s total shipments during the policy period amounted to $326,296.79, 
and the gross shipments to customers of first and second rating were 
less than $200,000. The defendant paid the minimum premium. The 
plaintiff contends that the gross sales being $326,296.79, less cancellations 
of $8,212.22, it is entitled to the additional premium of twenty-seven 
fortieths of 1 per cent. on the shipments of $126,201.44, this being the 
excessive shipments over $200,000. The defendant contends that he is 
required to pay the additional premium only in the event that the ag- 
gregate amount of sales to purchasers of the first and second credit rat- 
ing exceed $200,000, and that sales to other purchasers should not be 
included in computing gross shipments and deliveries. 

At the close of the evidence the plaintiff requested the court to rule 
that the words— 
“gross shipments and deliveries of merchandise made during the policy 
period’ meant gross shipments and deliveries of merchandise made by the 
defendant to all his customers during the policy period whether they were 
in the first, second or third rating, or whether they were unrated and re- 
gardless of the amount of any particular shipment or delivery.” 


The court granted this request and the defendant excepted. The 
defendant requested the court to rule that the words— 

* ‘gross shipments and deliveries of merchandise made during the ‘policy 
period,’ expressed in the policy under condition 1, meant only those ship- 
ments and deliveries of merchandise made by the defendant to his cus- 
tomers who were in the first an second rating, each customer in the first 
credit rating being covered to the extent of $2,500, and each customer 
in the second rating being covered to the extent of $2,000.” 


The court declined to give this ruling and the defendant excepted. 
On the plaintiff's motion a verdict was directed in its favor in the sum 
of $992, consisting of $852 principal and $140 interest, and the defend- 
ant excepted. The case was reported to this court with the stipulation 
that if the judge was right in directing a verdict for the plaintiff judg- 
ment was to be entered on the verdict; but if the judge erred judgment 
was to be entered for the defendant. 

The word “gross,” in describing shipments and deliveries, was used 
in its common and ordinary sense as meaning whole, entire, total. The 
words “gross shipments and deliveries * * * in excess of $200,000” 
cannot be limited in the manner claimed by the defendant without giving 
to the language of the policy a construction contrary to its plain mean- 
ing. The defendant admitted that his statements in the application dis- 
closing his total sales included the sales to all his customers regardless 
of credit rating. And, as the basis of the policy, he stated in his appli- 
cation the amount of the gross shipments and deliveries from February 
1, 1917, to the date of the application. He further admitted that the 
term “gross shipments and deliveries’ was used in the application to in- 
clude his entire shipments and deliveries without reference to the credit 
rating of his customers or the amount of any particular shipment or 
delivery made during the period. Although the policy covered only losses 
on accounts of customers who had the required credit rating, the mini- 
mum payment was based on gross sales irrespective of credit rating. 
The additional premium was also based on the total shipments and 
deliveries without reference to credit rating, and the same words had 
the same meaning when used in calculating the minimum premium and 
the additional premium in case the gross shipments and deliveries exceeded 
$200,000. See in this connection Upham v. Parker, 220 Mass. 454, 458, 
107 N. E. 994; Russell v. Lilly, 213 Mass: 529, 530, 100 N. E. 668. 
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[2] The defendant contends that extrinsic evidence was admissible 
to explain the policy. Evidence was admitted that the defendant asked 
the plaintiff's agent what would happen if the defendant sent “a bill of 
goods to one of his customers * * * in excess of $2,500,” to which 
question the agent replied; “This would be ‘at your own risk, we will 
not pay you anything for it in case the party fails to pay you.’” And 
the agent, when asked, ‘Would I have to pay the excess premium on 
that?” said: “Inasmuch as we are not liable for your losses in excess 
of $2,500, you would not be obliged to pay us an excess premium on 
that.” As the written agreement was the entire agreement of the parties 
this evidence was inadmissible to vary or contradict it (American His- 
torical Society v. Storer, 232 Mass. 372. 122 N. E. 392; Glackin v. Ben- 
nett, 226 Mass. 316, 115 N. E, 490), and although it was received without 
exception, in our opinion the defendant is bound by the contract as writ- 
ten, and the statements of the agent could not alter or vary it. 

By the express terms of the policy, the application and policy con- 
stituted the entire contract between the parties, notwithstanding any 
statement or agreement to the contrary, or any addition made by any so- 
licitor or agent, and no change or waiver of the conditions or provisions 
of the policy could be valid unless indorsed thereon and signed by 
plaintiff's general manager. This written agreement bound the parties 
and the statements of the solicitor did not change or vary it. The rights 
of the parties were to be determined by this written contract and_the 
agent of the plaintiff could not promise or agree to the contrary. East- 
ern Advertising Co. v. Patch, 235 Mass. 580, 127 N. E. 516; American 
Historical Society v. oe nee Colonial Development Corp. v. Brag- 
don, 219 Mass. 170, 106 N. E. 633. 

The defendant agreed to pay the premium called for on all gross 
shipments and deliveries regardless of the credit ratings of his cus- 
tomers. The amount due depended upon the legal meaning of the con- 
tract. A verdict was properly directed for the plaintiff; and according 
to the report judgment is to be entered for the plaintiff on the verdict. 

So ordered. 


ee ee 


BIRD v. ST. PAUL FIRE & MARINE INS. CO. (No. 129.) 
(Supreme Court of Michigan. March 31, 1922.) 
187 Northwestern Reporter, 265. 


1. INSURANCE — INSURED’S FAILURE TO MAKE PROOF OF 
LOSS. HELD NOT TO PRECLUDE RECOVERY IN VIEW OF 
ADJUSTER’S DENIAL OF LIABILITY. 

Where insured gave agents who issued the policy notice that his 
automobile had been stolen, and, accompanied by an employee of the 
agents, went to see adjuster, who denied his claim, the insured’s failure to 
make proof of loss in accordance with the terms of the policy did not 
preclude recovery thereon. 


(For other cases, see Insurance, Dec. Dig. § 559[1].) 


2. INSURANCE — INSURED SUING ON THEFT POLICY NOT 
REQUIRED TO PROVE PERSON WHO TOOK AUTOMOBILE 
INTENDED TO STEAL IT. 

In action on theft policy for damages to stolen automobile, the in- 
sured was not required to prove that person who took the car intended 
to steal it, but established his case by evidence from which a jury could 
reasonably infer that automobile had been stolen. 


(For other cases, see Insurance, Dec. Dig. § 665[4].) 
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Error to Circuit Court, Wayne County; Harry J. Dingeman, Judge. 


Action by Henry E. Bird against the St. Paul Fire & Marine Insur- 
ance Company, a foreign corporation. Judgment for plaintiff and defend- 
ant brings error. Affirmed. 


Argued before Fellows, C. J., and Wiest, Stone, Clark, Bird, Sharpe, 
Moore, and Steere, JJ. 


Edward A. Rich, of Detroit. for appellant. 
Rosenthal, Rosenthal & Rosenthal, of Detroit, for appellee. 


Wiest, J. Defendant company insured plaintiff's automobile against 
“theft. robbery or pilferage, excepting by any person or persons in the 
assured’s household or in the assured’s service or employment, whether 
the theft, robbery, or pilferage occur during hours of such service or em- 
ployment or not.” 

Plaintiff loaned the car to one Jerry Monaghan, a former employee, 
for a half hour, to drive to the St. Dennis Hotel in Detroit, and the car 
not being returned as agreed he tried to locate it, and not being able to 
do so reported to the police that his car had been stolen. Later in the 
day the car was found in a badly damaged condition at the corner of 
Grand River avenue and Fourth street in Detroit. There was testimony 
that Monaghan drove the car to the hotel and there met some compan- 
ions, started drinking, took his companions in the car and drove about the 
city, and came back to the hotel and started drinking again, and became 
so drunk that he was carried to his room. 

Monaghan testified that he left the car in front of the hotel, and 
that he had the keys to the car in his pocket when he was taken to his 
room, but the keys were gone when he awakened, and that he had not 
given the keys to any one, and had not given any one permission to take 
the car. He testified that he knew who took the car but would not tell 
their names. ‘ 

Plaintiff had the car repaired and brought this suit to recover the 
expense thereof and obtained judgment. 

[1] Defendant contends that plaintiff made no proof of loss in ac- 
cordance with the terms of the policy, while plaintiff insists he was ex- 
cused from doing so by the denial of liability by defendant’s adjuster. 

The policy provided: 

“In the event of loss or damage the assured shall forthwith give no- 
tice thereof in writing to this company or the authorized agent who is- 
sued this policy.” 

Plaintiff testified : 


“T notified the insurance company in writing of the car being stolen. 
* * * T had some discussion relative to the paying of this loss with 
Mr. Dinning, an adjuster for the St. Paul Fire & Marine Insurance 
Company, Leonard & Griffin, of whom I bought the insurance. A man 
from their office went over with me to see Mr. Dinning. I went up to 
Mr. Dinning’s office and asked him what they were going to do about 
this car, and he said they were not going to do anything, that it wasn’t 
a stolen car. | don’t recall the date of this conversation, but it was within 
a few days after the accident. Mr. Dinning never saw the car to my 
knowledge, but he said there wasn't any claim at all, that the car wasn’t 
a stolen car.” 

Defendant claims that the testimony failed to establish the agency 
of Mr. Dinning and cites Fisk v. Liverpool, etc., Insurance Co., 198 Mich. ° 
270, 164 N. W. 522. It is a sufficient answer to this to say that the notice 
to the agents who issued the policy to plaintiff made it unnecessary for 
him to go to an adjuster with his claim of loss, and when he did go to 
see the adjuster he was accompanied by a man from the office of de- 
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fendant’s agents, and he had a right to consider, under such circum- 
stances, the denial of his claim as excusing him from proving his loss. 

[2] It is also urged that there was no evidence tending to prove a 
theft and that the car may have been taken without ‘intent to steal it 
but with intent to return it, and it was upon plaintiff to offer evidence 
establishing an intent to steal the car on the part of the person taking it. 


“It is true, as is contended, that an essential ingredient in the crime 
of larceny is the existence at the time of the taxing of a felonious intent 
to deprive the owner of his property against his will, yet whether or not 
such an intent existed is a question for the determination of the court 
or jury trying the cause. If there is evidence from which such an intent 
can fairly be inferred, an appellate court is not authorized to disturb a 
finding that such an intent existed.” Robinson v. State, 113 Ind. 510, 16 
N. E, 184. 

“The felonious intent was a question of fact for the jury, to be 
inferred by them from all the facts and circumstances disclosed by the 
testimony.” People v. Griffin, 77 Mich. 585, 43 N. W. 1061. 

It was not incumbent upon plaintiff to negative conjectural defenses 
on the part of the person who took the automobile. It was sufficient 
for him to offer evidence from which the jury could reasonably infer a 
theft of the car. 

We quote with approval (as the Supreme Court of New Jersey did 
in State v. South, 28 N. J. Law, 28 75 Am. Dec. 250), the following 
statement of the law upon the question of intent found in a well-con- 
sidered note by Judge Sharswood, in the case of the Queen v. Holloway, 
1 Denison’s C. C. 370: 

“It seems to be settled law that every wrongful taking, without any 
color of right, with intent to deprive the owner wholly of his property 
is larceny, whatever other motive may also have influenced the taker: 
and that no wrongful taking will amount to larceny which is not done 
with such intent. The question for the jury in each case will be whether 
the facts prove such intent. 

“If it appear that the prisoner kept the goods as his own until his 
apprehension, or that he gave them away, or sold or exchanged or de- 
stroyed them, such intent may, generally speaking, be deemed proved. 
* * * Tf, on the other hand, the prisoner took the gcods with a view 
only to a temporary user, intending to keep them for a short time only, 
and to return them to the owner unimpaired, an intent thereby wholly 
to deprive the owner cannot, generally speaking, be deemed proved. * * * 
But if he took them with a view only to a temporary user, intending, 
however, to keep them for a very unreasonable time, or to use them in a 
reckless, wanton, or injurious manner, and then to leave it to mere chance 
whether the owner ever recovered them or no, and if he recovered them 
at all. would probably recover them in a damaged or altered condition, 
such a taking would seem, in common sense, to be ample evidence of an 
intent wholly to deprive the owner of his property.” 

In State v. South, supra, the court remarked: 


“The fact of the taking being merely for temporary use seems, there- 
fore, not of itself to be inconsistent with an intent wholly to deprive the 
owner of his property, and therefore does not seem necessarily to nega- 
tive the felony, but simply to be a piece of evidence which the jury may 
regard as showing a taking from wantonness, mistake, accident, frolic, 
or thievish design, according to circumstances.” 


Our attention is called by counsel for defendant to the case of 
Hartford Insurance Co. v. Wimbish, 12 Ga. App. 712, 78 S. E. 265, and 
it is said that it is similar to the case at bar. It is. It affords, however, 
cold comfort to defendant for it was there held that the question of in- 
tent to steal should have been submitted to the jury. 

Other cases cited require but brief mention. 





Misc. } Witkowski v. Fidelity & Casualty Co. 667 


In Michigan Ins. Co. v. Wills, 57 Ind. App. 256, 106 N. E. 725, the 
testimony affirmatively showed that the car was taken by a boy for a 
“joy ride” and without intent to steal. The same is true, in effect, of 
Valley Mercantile Co. v. St. Paul Fire & Marine Ins. Ce., 49 Mont. ‘430, 
143 Pac. 559, L. R. A. 1915B, 327, Ann. Cas. 1916A, 1126. 

In Rush v. Boston Ins. Co., 88 Misc. Rep. 48, 150 N. Y. Supp. 457, 
the car was taken under claim of title. 

In Stuht v. Maryland Ins Co, 90 Wash. 576, 156 Pac. 557, the car 
was misused by one having lawful possession. 

The question of intent to steal was submitted to the jury under 
proper instructions, and under the evidence cannot be disturbed. 

We find no error, and the judgment is affirmed, with costs to plaintiff. 

The late Justice Stone took no part in this decision. 


WITKOWSKI et at. v. FIDELITY & CASUALTY CO. OF NEW 
YORK. (No. 120.) 


(Supreme Court of Michigan. March 30, 1922.) 
187 Northwestern Reporter, 267. 


INSURANCE — LIMITATION FOR ACTION ON LIFE POLICY 
HELD NOT MADE APPLICABLE TO CASUALTY POLICIES. 
Pub. Acts 1917, No. 256, revising, conselidating, and classifying the 

law as to insurance and surety business, by part 3, c. 1, § 8, requiring 

casualty insurers to comply with the laws regulating life insurance, in re- 
spect to making annual statement, “and with all the other requirements 
so far as applicable,”/eld not to make applicable to casualty policies part 

3, c. 2, § 3, among other things inhibiting a life policy from limiting time 

for action thereon to less than six years after accrual of cause of action. 
(For other cases, see Insurance, Dec. Dig. § 619.) 


Error to Circuit Court, Wayne County; Dingeman. Judge. 

Action by Joseph Witkowski and others, doing business as Joseph 
Witkowski & Sons, against the Fidelity & Casualty Company of New 
York. Judgment for defendant, and plaintiffs bring error. Affirmed. 


Argued before Fellows, C. J., and Wiest, Stone, Clark, Bird, Sharpe, 
Moore, and Steere, JJ. 


Frank C. Cook and John P. O’Hara, both of Detroit, for appellants. 
Angell, Turner & Dyer, of Detroit, for appellee. 


Suarpe, J. Plaintiffs sue to recover under a policy issued by de- 
fendant wherein it agreed to indemnify plaintiffs for loss sustained by 
the felonious taking of its property by any person. The case was tried 
by the court without a jury, and findings of fact and conclusions of 
law made and filed. The facts are not in dispute. But one question is 
presented. The policy issued provides: 

“No suit shall be brought under this policy until after ninety days 
after the claim for loss, as required in provision No: 13, has been filed 
with the company, nor at all unless begun within twelve months from the 
date of the occurrence of the loss. If any limitation set forth in this pol- 
icy is prohibited by the statutes of the state in which the premises of the 





668 Insurance Law Journal, Vol. 59. [ June, 1922 


assured, as herein specified, are located, such limitation shall be consid- 
ered to be amended to agree with the minimum period of limitation per- 
mitted by such statutes.” 

The defendant is subject to the provisions of Act No. 256, Public 
Acts 1917. In this act the laws of this state relating to insurance and 
surety business are revised, consclidated, and classified. New provisions 
are incorporated therein. The act is divided into five parts, each con- 
sisting of several chapters. It is so accessible that we deem it unneces- 
sary to quote from or set forth its provisions at length. An examina- 
tion of the act itself will, however, indicate the manner in which the 
several subjects embraced therein are classified and the provisions relative 
thereto incorporated therein. Chapter 2 of part 3 contains provisions 
relative to life insurance contracts er policies. Section 3 makes man- 
datory the insertion of certain provisions and prohibits the inclusion of 
certain others. Among the latter is the following: 

“A provision limiting the time within which any action at law or in 
equity may be commenced to less than six years after the cause of action 
shall accrue.” 

Plaintiffs’ counsel concede that this provision is not by express lan- 
guage made applicable to the policy sued upon, but insist that it is made 
so by the provision in section 8 of chapter 1 of part 3, which reads as 
follows: 

“Such individuals, companies or asscciations shall be required to 
comply with the laws of this state regulating the business of life insur- 
ance, in respect to making annual statements of financial conditions, and 
with all the other requirements so far as applicable.” ; 

The subdivision in which this section is included’ relates to compan- 
ies engaging in the casualty insurance business. They must obtain a 
certificate showing their authority to do business. Provision is made. 
for the amount of paid-up capital required, the deposit of securities with 
the state treasurer, the reserve fund which must be maintained, the im- 
pairment of capital, etc. Chapter 2 of part 1 imposes certain stringent 
requirements on life insurance companies. Annual statements on such 
forms as may be furnished by the insurance commissioner must be made 
and filed, the company must promptly respend to and inquires made by 
the commissioner, and books, records, and documents must be produced 
for his examination when required. A considerable penalty may be im- 
posed on any company failing to comply with these requirements. In 
our opinion, these and perhaps others are the “other requirements” ref- 
erred to in section 8. 

The provisions as to what life insurance policies must contain and 
must not contain, of which that heretofore quoted forms a part, are set 
forth in chapter 2. Section 1 of this chapter reads: 

“Every pelicy of insurance hereafter issued or delivered within this 
state by any life insurance corporation doing business within the state 
shall contain the entire contract between the parties.” 

It is significant that, though section 3 contains 13 distinct, positive 
requirements and 4 negative ones, that in question relating to the time 
within which suit must be brought is the only one which could in any way 
apply to the policy in suit. 

We feel constrained to hold, as did the trial court, that the provision 
in section 8 of chapter 1 does not render the prohibition as to limiting 
the time within which suit must be brought contained in chapter 2 ap- 
plicable to the policy sued upon. The “other requirements” to which sec- 
tion 8 applies are those of a regulatory character. 

The trial court filed an exhaustive opinion from which we have re- 
ceived much aid. In it he traces the history of insurance legislation in 
this state, from which it appears that, though provision was made for 
the regulation of indemnity insurance in acts independent of those re- 
lating to life insurance, no attempt was made to prevent such indemnity 
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companies from limiting the time for beginning suit on the policies is- 
sued by them. Without lengthening this opinion to include his review 
and discussion of those several acts, we may add that their considera- 
tion strengthens. the conclusion we have reached. 


It is, perhaps, not improper to add that there are seemingly good 
reasons why a limitation of less than six years should be provided for 
in casualty policies. The liability depends upon some unforeseen hap- 
pening which plaintiff must establish by proof. The difficulty of meeting 
such proof in.many cases after the lapse of several years is apparent. 
Similar questions could not well arise in an action on a life insurance 
policy. 

The judgment is affirmed. 

The late Justice Stone took no part in this decision. 


FRITSCHLE v. NEW AMSTERDAM CASUALTY CO. (No. 16742.) 


(St. Louis Court of Appeals. Missouri. March 7, 1922. Rehearing Denied 
March 23, 1922.) 


238 Southwestern Reporter, 850. 


2. INSURANCE — AGENT’S CONTRACT DID NOT ENTITLE 
HIM TO COMMISSION ON BUSINESS BROUGHT TO OF- 
FICE BY ANOTHER BROKER. 

Plaintiff agent’s contract provided for commissions on surety busi- 
ness brought in by him, but no overriding commission on surety business 
brought to the office by subagents or brokers. He brought information 
to the company that a certain surety bond was wanted, but was himself 
unable to procure the writing of the bond, and the company finally wrote 
the bond through another broker. Held that plaintiff was not entitled to 
a commission. 


(For other cases, see Insurance, Dec. Dig. § 84[2].) 


3. INSURANCE — THOUGH AGENT WITHOUT INSURANCE 
LICENSE HIS. RIGHT TO COMMISSIONS NOT AFFECTED. 
That an agent was without a license to act as insurance broker would 

not affect his right to tlaim a commission for writing a surety bond, as 

the matter of license was exclusively between the state and the agent. 


(For other cases, see Insurance, Dec. Dig. § 12.) 


Appeal from St. Louis Circuit Court; J. Hugo Grimm, Judge. 


Action by Edward W. Fritschle against the New Amsterdam Cas- 
ualty Company. From judgment for plaintiff, defendant appeals. Re- 
versed. 


John T. Sluggett, Jr., of St. Louis, for appellant. 
Paul V. Janis, of St. Louis, for respondent. 
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DE WYCKOFF vy. FIDELITY UNION TRUST CO. 
(Court of Errors and Appeals of New Jersey. March 6, 1922.) 
116 Atlantic Reporter, 714. 


(Syllabus by the Court.) 
INSURANCE—AGREEMENT OF TITLE GUARANTOR TO PAY 
OWNER A NAMED SUM FOR OBTAINING TITLE HELD 
BINDING. 


The defendant issued to the plaintiff its policy insuring the title of a 
large tract of land, the title to a small portion of which was defective 
because plaintiff's grantor had no title; the plaintiff called upon the de- 
fendant to perfect the title, which resulted in negotiations culminating 
in an agreement manifested by a letter from defendant to plaintiff that, 
if plaintiff would acquire the outstanding title at a cost not to exceed 
$5,000, defendant would pay him the amount of the cost as damages. The 
plaintiff acquired the land paying $5,000, and defendant refused to refund 
upon the ground that the policy only bound it to pay when it requested 
the party guaranteed to acquire an outstanding estate. and also that 
plaintiff could only recover such proportion of the insurance as the 
value of the outstanding estate bore to the whole. Held, that the letter 
which authorized’ the plaintiff to acquire, at his election, the outstanding 
estate, and if he did defendant would pay him the cost and damages, not 
exceeding $5,000, was a sufficient. request under the policy, and that the 
promise to pay the cost and damages, not exceeding $5,000, fixed the 
measure of damages between the parties, if acted on. The defendant 
could settle its liability by acquiring the property, and this it did through 
the requested act of plaintiff, who relied on the promise of defendant to 
reimburse him to the extent of his disbursement. 


(For other cases, see Insurance, Dec. Dig. § 579.) 


Appeal from Supreme Court. 
Action by Joseph De Wyckoff against the Fidelity Union Trust 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 


Louis Hood, of Newark, for appellant. 


CAMDEN FIRE INS. ASS’N v. PREZIOSO. (No. 50/406.) 
(Court of Chancery of New Jersey. Feb. 14, 1922.) 
116 Atlantic Reporter, 694. 


1. INSURANCE — INSURER’S RIGHT OF SUBROGATION NOT 
BARRED BY SETTLEMENT BETWEEN TORT-FEASOR AND 
INSURED FOR LESS THAN FORMER’S LIABILITY. 


An insurance company’s right against a tort-feasor, through whose 
negligence loss occurred, to recover the amount paid on the policy cover- 
ing such loss, is not barred by a settlement between the latter and the 
insured for a sum less than such tort-feasor’s liability, though insured gave 
a full release; such release being a fraud on the insurer. 


(For other cases, see Insurance, Dec. Dig. § 606[1].) 
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2, INSURANCE—INSURED LIABLE TO INSURER ONLY FOR 
AMOUNT RECEIVED FROM TORT-FEASOR AND INSURER 
IN EXCESS OF TOTAL LOSS. 


An insured is liable to the insurer for moneys received from a tort- 
feasor, through whose negligence a loss was incurred, only if he has re- 
covered more from the insurer and the wrongdoer together than the 
total of his loss, and then only for the excess which he holds in trust for 
the insurer, whether he collected the insurance before or after settling 
with the wrongdoer. 


(For other cases, see Insurance, Dec. Dig. § 606[1].) 


Suit by the Camden Fire Insurance Association, a corporation, 
against Nellie Prezioso. Bill dismissed. 


Harrison & Roche and Auguste Roche. Jr., all of Newark, for com- 
plainant. 


C. William Caruso, of Newark, for defendant. 


Backes, V. C. The complainant insured the defendant against loss ° 
of her automobile resulting from fire. theft, or collision. The policy 
contains the usual clause subrogating the insurance company to the rights 
of the insured against tort-feasors. In a collision with a trolley car of 
the Public Service Railway Company. the defendant was injured, and her 
automobile wrecked. The damage to the automobile was appraised and 
adjusted at $715.69, which was paid by the insurance company to the 
defendant. Before this, and shortly after the accident, and while the 
defendant was still sick abed, an agent of the railway company made a 
settlement with her and her husband, paying her $130 for her personal 
injury, and him $20 for loss of her services, and took from them two 
general releases, the purport of which they did. not realize. The agent 
knew of the insurance on the automobile, and I have no doubt that the 
negotiations were confined to the damages for personal injury and loss 
of services, The indications are all that way. The insurance company 
brings this suit to compel the defendant to refund the insurance on the 
ground that her general release bars its suit against the Public Service 
Company for damages to the automobile, due to its negligence, and de- 
feats the complainant's subrogated rights, and, consequently, that she ob- 
tained the insurance money by fraud. 

[1] The release will not prevent a recovery by the insurance: com- 
pany, suing in the name of the defendant. The law is well settled, and I 
quote the syllabus of the opinion in Fire Association of Philadelphia v. 
Wells, 84 N. J. Eq. 484, 94 Atl. 619, L. R. A. 1916A, 1280, Ann. Cas. 
1917A, 1296: 


“The right of subrogation accruing to an insurance company to re- 
cover from a tort-feasor, through whose negligence the loss was incurred, 
the amount paid on its policy of insurance, is not barred by a settlement 
between the tort-feasor and the owner for a sum less than the actual lia- 
bility of the former, and for which the latter gave a full release, for 
such a release is a fraud upon the subrogee which will be no defense 
either at law or in equity to its action to recover the loss remaining un- 
satisfied after applying to its satisfaction the sum paid by the tort- 
feasor.” 

See Monmouth County Fire Ins. Co. v. Hutchinson, 21 N. J. Eq. 107; 
Martin v. Lehigh R. Co.. 90 N. J. Law, 258, 100 Atl. 345. 

The loss suffered by the defendant through the alleged negligence of 
the Public Service Company was from personal injury plus the damage 
to the automobile, $715.69. The release, though in general terms, does not 
teach the latter. 
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[2] The insured can be called upon to account to the insurer-subro- 
gee only if he has recovered more from the insurer and the wrongdoer 
than the total of his loss, and then only for the excess. The excess he 
holds in trust for the insurer. Monmouth County Fire Ins. Co. v. Hutch- 
inson, supra; Fire Association of Philadelphia v. Wells, supra; Weber 
v. Morris & Essex R. Co., 35 N. J. Law, 413, 10 Am, Rep. 253. 

A distinction is sought to be drawn between the cases cited and the 
one at bar because there the insured collected the insurance before set- 
tling with the railroads whose negligence caused the loss, while here the 
defendant collected the insurance after settling with the railway com- 
pany. The difference in procedure does not change the principle. 

The bill will be dismissed. 


Lindley M. Garrison of Jersey City, for plaintiffs in error. 
David J. Pancoast for defendant in error. 


PHILLIPS, Stare SUPERINTENDENT OF INSURANCE, v. UNITED 
STATES FIDELITY & GUARANTY CO. 
(New York Supreme Court, Appellate Division, Third Department. 
March 8, 1922.) 


193 New York Supptement, 467. 


2. INSURANCE—INSURANCE COMPANY HELD CHARGEABLE 
WITH KNOWLEDGE AS TO BANK’S POOR CONDITION 
WHEN PROCURING BOND FOR DEPOSIT. 

Where a company and its directors were not acting for themselves 
in procuring surety company bonds guaranteeing payment of bank de- 
posits made by an insurance company which their company owned, but 
were acting for the insurance company, the latter is chargeable with the 
knowledge such directors possessed as to the bank’s condition. 

(For other cases, see Insurance, Dec. Dig. § 35.) 


Kiley, J., dissenting. 

Appeal from Decision of Referee. 

Action by Jesse S. Phillips, as Superintendent of Insurance of the 
State of New York, against the United States Fidelity & Guaranty 
Company. From a decision of the referee directing a judgment for 
plaintiff for the amount of a bond guaranteeing a bank deposit, or 
$50,000 and interest from July 18, 1919, defendant appeals. Reversed, 
and complaint dismissed. 


Argued before Cochrane, P. J., and Henry T. Kellogg, Kiley, and 
Van Kirk. JJ. 


Ainsworth, Carlisle. Sullivan & Archibald, of Albany, for appellant. 
Edward O'Malley, of Buffalo, for respondent. 
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BELGIUM STATE BANK yv. MARYLAND CASUALTY CO. 
(Supreme Court of Wisconsin. April 11, 1922.) 
187 Northwestern Reporter, 667. 


INSURANCE — TOTAL AMOUNT OF LOSS OF EMPLOYER 
FROM EMBEZZLEMENT IS AMOUNT EMBEZZLED, LESS 
RECOVERIES MADE PRIOR TO DEMAND OF INDEMNITY. 
An indemnity company agreed to reimburse an employer for loss by 

embezzlement not exceeding $20,000, conditioned “that the employer and 

company share any recovery made by either on account of any loss, in 
the proportion that the amount of the loss borne by each bears to the 
total amount of the loss;” and an employee embezzled $110,175.50, but 
returned to the employer $43,448.75. Held that until the company had 
made payment it has borne no loss, and the total amount of the embez- 
zlement, less recoveries from the employee made prior to the time the 
employer made demand on the company and payment made pursuant 
thereto, constituted the loss. 

(For other cases, see Insurance, Dec. Dig. § 50814, New, vol. 4 Key- 

No. Series.) 


Appeal from Circuit Court, Ozaukee County; Martin L. Lueck, Judge. 


Action by the Belgium State Bank against the Maryland Casualty 
Company. Irom judgment for plaintiff, defendant appeals. Affirmed. 


The plaintiff is a banking institution, and the defendant corporation 
issued to it an indemnity bond, the material parts of which are as fol- 


lows: é 


“Now, therefore, in consideration of a certain premium to be paid 
annually in advance during the term of this bond, and of the employer’s 
written statements relative to the employee, his duties and accounts, it 
is hereby agreed that the Maryland Casualty Company, a corporation 
of Marylnd, hereinafter called the company, will, within two (2) months 
after the receipt of satisfactory proof of loss, reimburse the employer 
for any loss, not exceeding twenty thousand and no/100 dollars ($20,- 
000.00) of the money, securities or other personal property (including 
that for which the employer may be responsible to others) which the em- 
ployer shall have sustained .by reason of any act or acts of fraud, dis- 
honestly, forgery, embezzlement, wrongful abstraction or willful misap- 
plication on the part of the employee, while in the performance of his 
duties as cashier in the service qf said employer, and occurring during 
the continuance of this bond.” 


There were eight conditions, only the fourth of which is material 
here, and that reads as follows: 

“4. That the employer and the company shall share any recovery (ex- 
cluding insurance and reinsurance), made by either on account of any 
loss, in the proportion that the amount of the loss borne by each bears to 
the total amount of the loss.” 

The bonded employee embezzled $110,175.50. Thereafter he caused 
to be returned to the plaintiff bank and deeded to it property of the value 
of $43,448.75. The defendant having refused to pay the amount of 
$20,000, suit was brought upon the bond. The defendant answered, and 
admitted and offered to permit judgment against it for the sum of $12,- 
112.82, claiming that the total amount of loss was $110,175.50, that the 
recovery, according to the proof, amounted to $43,448.75, and that under 
the pro rata clause, known as Clause 4, the penalty of the bond being 
$20,000, the plaintiff bank was entitled to receive only the $20,000, less 
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the pro rata share of the recovery; that is, that there should be deducted 
ri en of the recoveries from the amount of $20,000, which leaves 
$12,112.82. 

The trial court was of the opinion that clause 4 did not apply to the 
situation shown by the evidence in this case, and judgment was rendered 
in favor of the plaintiff and against the defendant for the sum of $20,- 
000, with interest and costs, from which judgment the defendant appeals. 


Robert R. Freeman and James E. Coleman, both of Milwaukee, for 
appellant. 

William F. Schanen, of Port Washington, and James D. Shaw, of 
Milwaukee, for respondent, 


RosENBERRY, J. (after stating the facts as above). The questions 
raised by the assignments of error in this case relate entirely to the 
interpretation and application of clause 4 to the facts in this case; the 
facts being practically undisputed. The agreement of the defendant com- 
pany is “to reimburse the employer for any loss, not exceeding twenty 
thousand dollars, which the employer shall have sustained by reason of 
any act or acts of fraud, dishonesty, forgery, embezzlement, wrongful 
abstraction or willful misapplication. * * *” The language of the 
fourth condition is that the employer and the company shall share any 
recovery in proportion that the amount of the loss borne by each bears 
to the total amount of the loss. Under the terms of this bond the only 
loss which the defendant company bears is that which it sustains by 
reason of the payment contracted to be made. Until such payment has 
been made the defendant company has borne no loss. The plaintiff bank 
sustained its loss when the embezzlement took place. The amount which 
it may claim from the defendant company is the amount of the embez- 
zlement less the amounts returned by or recovered from the defaulter. 
If, after the payment by the defendant company of a loss, a recovery is 
thereafter made, then in accordance with the terms of the fourth con- 
dition the recovery would be shared in the proportion that the amount of 
the loss borne by each of the parties bears to the total amount of the 
loss. We are of the opinion that “the total amount of loss is the loss 
which the defendant company may be called upon to pay not exceeding 
the amount of its bond;” that therefore it is the total amount of the em- 
bezzlement, less any recoveries from or returns by the defaulter made 
prior to the time that the employer makes demand upon the indemnitor 
and payment has been made pursuant thereto, that constitutes the loss. 
This seems to us to be the plain meaning of the contract. So construed, 
every word in the contract is given its proper significance. 

Judgment affirmed. 


Crownhart, J., took no part. 
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TOPICAL INDEX 


From January to June, 1922, inclusive, 


4. Control and Regulation in General. 
§ 2. WHAT CONSTITUTES INSURANCE. 


2—‘‘Insurance contract” defined. Chicago Bonding & Ins. Co. v. Oliner (Md.) 186 


§ 4. CONSTITUTIONAL AND STATUTORY PROVISIONS. 


4—Statute as to liability of insurers not retroactive. ee v. Hartford 
Acc. & Indem. Co. (Conn.) ecccce 

4—Valued policy statute held not unconstitutional, Martin” v. “Sun Ins. Office 
of London (Fla.) 

4—Laws are intended to protect citizens wherever property is located. 
v. Northern Security Co. (Wis.) 


§ 5. AUTHORITY OR LICENSE TO DO BUSINESS. 


5—Insurer cannot take advantage of own violation of law. Millers’ Indem- 
nity Underwriters v. Patten (Tex.) 


§ 11. CONDUCT OF BUSINESS. 

11—“Underwriting prodt,’ is earned premiums less losses and expenses—no 
allowance for Income tax in determining underwriting profits—under- 
writing profits for five-year period takes in report covering any portion 
of period—no allowance made for conflagration hazard. Bullion, Ins. 
Com’r, v. Actna Ins. Co, (Ark.) 


§ 12. REGULATIONS OF AGENTS AND BROKERS. 


12--Right to commissions of agent without license are not affected. Frit- 
schie v. New Amsterdam Cas. Co. 


§ 13%. —- 


13%--—Statute authorizing negotiation of loan to state hail insurance fund 
implies power to execute—officers could not be enjoined from carrving 
out authorized contract to sell warrants of provide money for this pur 
pose. State ex rel. Bauer v. Nestos, Governor (N. .) 

§ 15. FOREIGN UNDERWRITERS OR COMPANIES AND THEIR AGENTS. 


§ 18. —— SUBJECTION TO SPECIAL REQUIREMENTS. 


18—Legislature has power to prohibit foreign corporation from doing busi- 
ness within state or to grant them privilege on such terms as it sees 
fit. City of Chicago v. Kent (IIl.) 


§ 20. ——- LOCAL AUTHORITY OR LECENSE AND LICENSE FEES OR 
TAXES. 


20—Reciprocal insurance company writing automobile insurance not entitled 
to certificate of authority under act authorizing fire insurance compa- 
nies.—Reciprocal company, writing automobile public liability insur- 
ance, not authorized to do business under statute as mutual fire insur- 
ance company. State ex rel. Automobile Underwriters, Inc., v. Gear- 
heart, State Supt. of Ins. (Ohio) 


§ 25. —-- CIVIL LIAPILITY OF AGENTS. 


25-—Agent is liable for writing policy in unauthorized company covering 
property outside state—that corporaition could not lawfully act as agent 
does not relieve it of lability—statutory liability of agent for unauthor- 
ized company is not limited to lawful agent. Cordy v. Northern Secur- 
ity Co. (Wis.) 


fl. Insurance Companies. 
{A) STOCK COMPANIES. 


§ 35. OFFICERS, 
35—Company held chargeable with knowledge of bank’s poor condition when 
procuring bond for deposit. Phillips v. U. 8. Fidelity & Guar. Co. (N. Y.) 


’ 
§ 41. INSOLVENCY AND DISSOLUTION. 


$ 50. ASSETS AND RECEIVERS. 


60—Court will not appoint receiver for company whose assets are in pos- 
session of insurance commissioner. People v, Knickerbocker Life Ins. 
Co. (N. Y.) Coecdecce 
50—Rights of holders of certificates embodying contracts “ot corporation to 
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pay certain part of premiums not annulled without notice of proceed- 
ing. Sherman v. Internat’] Life Ins. Co. of St. Louis (Mo.) ‘ 


(B) MUTUAL COMPANIES, 


§ 55. MEMBERS. 


55—County board of education as a “person’’, may carry co-operative assess- 
ment insurance—provision for lien against property of members does not 
prevent insuring of school property in co-operative company. Dalzell v. 
Bourbon County Board of Education (Ky.)...,....... 


III, Insurance Agents and Brokers. 


(A) AGENCY FOR INSURER, 

§ 79. DURATION AND TERMINATION OF AGENCY. 

79—Agent’s contract held not superseded by subsequent contract making 
change in schedule of commissions—company could terminate agency 


without notice provided for by contract on agent’s failure to devote 
time to business. Southern States Life Ins. Co. v. Hodges (S. C.)...... 


§ 83. LIABILITIES OF AGENTS AND THEIR SURETIES. 
(1). In general, 


83(1)—Petition held to state cause of action on subagent’s bonds—bonds 
furnished by subagent in certain territory held not to protect general 
agents after appointment as agent in other territory. Buckner v. Cra- 
vens, Daragan & Roberts (Tex.) 


§ 84. COMPENSATION OF AGENT. 
(1). In general. 


84(1)—Co-operation and division of cOmmissions between agents of same 
company not forbidden by statute. Diefenbach v. Jarett ( Wis.) 

84(1)—Promise to increase compensation under contract terminable at will 
is enforceable—bonus to agent Optional with company not enforceable 
until option is exercised, American Nat’l Ins. Co, v. Teague (Tex.).... 


(2). Right to commissions. 


84(2)-—Clause that termination of contract terminates right to compensa- 
tion prevents claim for unearned compensation—agent’s contract held 
to permit recovery of commission earned when relationship terminated. 
American Nat’l Ins. Co. v. Teague 

84(2)—Agent’s contract did not entitle him to commission on business 
brought by other broker. Fritschle v. New Amsterdam Cas. Co, (Mo.).. 


(4.) Commissions on renewals. 


$4(4)—Renewal commission contract did not cover renewals made prior to 
its approval. Turner v. Northwestern Mut. Life Ins. Co. (N. Y.) 

84(4)—Agent held not entitled in forfeiting subagent’s contract to also for- 
feit right to commissions on renewals under contract purchasd from 
former subagent. Marshall v. Guinn (Ga.) 

84(4)—Commissions on renewals collected within period of limitations held 
not barred—agents entitled to commissions on renewals of fidelity bonds 
by certificate or new bond—not entitled to commissions on renewal of 
bond originally executed prior to agency—nor on substituted bonds in 
different form. Beardsley v. American Bonding Co. (N. 


(6). Actions for compensation. 


84(6)—Contract between company and agent was properly excluded in ac- 
tion for division of commissions. Diefenbach v. Jarett (Wis.)......... 

84(6)—Company held to have waived claim for reinsurance premiums—agents 
entitled to credit for reinsurance paid before period of limitations. 
Beardsley v. American Bonding Co. (N. 


§ 85. BREACH OF CONTRACT BY PRINCIPAL. 

85—Agent’s action for wrongful discharge properly brought in county where 
cause of action arose. State ex rel. Time Ins. Co. v. Superior Court of 
Douglas County (Wis.) 

85—Company could put other agents in territory described in agency, 
contract not providing for exclusive agency. Southern States Life Ins. 
Co. v. Hodges (S. C.) 


§ 86. EXTENT AND EXERCISE OF POWERS OF AGENTS. 

§ 87. IN GENERAL. 

87—Contract to insyre car held within scope of authority of seller’s agent. 
Platzer v. Cutting Larson Co., Inc, (N. Y.)....... 

§ 88. GENERAL OR SPECIAL AGENTS, 


88—General agent has authority to state calculated dividends—restrictions 
in its oontract not binding on policy holders. Manhattan Life Ins. Co. 
v. Stubbs (Tex.) soe eoogeceroccs eocce 


123 
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§ 89 ASSISTANTS AND CLERKS OF AGENTS. 


89—Subagent has same power to bind insurer as has agent. Conn, Fire Ins. 
CO. C. DUR CR decd cee s cakscsscnceustus . 


eee we enee . sees eeee 


§ 90. EFFECT OF PROVISIONS OF POLICY. 

90-—Policy restrictions on authority of agents is not conclusive. Manhattan 
Life Ins. Co. v. Stubbs (Tex.) 

90—tInsurer cannot limit responsibility for ‘acts of agnets by contract provi- 
sions. Security Ins. Co, v. Cameron (Okla.) 


§ 95. NOTICE TO AGENT. 
95—Company charged with notice of letters in records of general agent. 
Manhattan Life Ins, Co. v. Stubbs (Tex.). 


95—Company charged with ee that agent had not returned premium. 
Gt. Southern Life Ins. Co. v. Dolan (Tex.) 


(B) AGENCY FOR APPLICANT OR INSURED. 


§ 96. CREATION OF AGENCY TO PROCURE INSURANCE IN GENERAL. 
96—Broker procuring insurance on antomobile held agent of insured—broker 
is generally agent of insured. Buck v. Stuyvesant Ins, Co. 


§ 97. CREATION OF AGENCY FOR BOTH PARTIES. 
§ 98. IN GENERAL, 


98—Insurer’s agent held not insured’s agent when soliciting reinstatement. 
Lechler v. Montana Life Ins, Co. (N. D.) 


§ 102. DURATION AND TERMINATION OF AGENCY. 


102—Agency held terminated by change in charter and form of insurance. 
Merchan® Life Inet O6,. Vs. Grisgweid. CRM oc ccccnnd cis cnenecntions cee 


§ 103. AUTHORITY AND DUTIES OF AGENT AS TO PRINCIPAL. 

103—Bank held “broker” and not agent.—Broker is liable for failure to pro- 
cure Insurance. Gay v. Lavina State Bank (Mont.) 

108—Broker undertaking to procure policy covering designated risk liable 
for loss from negligent default—in assuming duty of procuring policy 
must exercise ordinary care in performance thereof—evidence in action 
for failure to procure adequate policy held to require submission of 
question of +contributory negligence—plaintiff, if contributorily negligent, 
can recover only nominal damages for broker’s failure to procure ade- 
quate policy. Elam v. Smithdeal Realty & Ins. Co. (N. C.) ° 


[V. Insurable Interest. 


§ 115. WHAT CONSTITUTES INTEREST IN PROPERTY. 
(2). Persons having insurable interest in general, 
115(2)—-Where homestead was assigned to daughter subject to dower and 
homestdad rights of widow, the widow had insurable interest in property 
prior to assignment of dower. In re Johnson’s Estate, Buth v. Davis 


§ 116. WHAT CONSTITUTES INTEREST IN HUMAN LIFE OR HEALTH. 
(1). In general. 


116(1)—Son-in-law held to have no insurable interest in father-in-law’s life. 
American Ins. Union v. Manes (Ark.) 


(4). Husband and wife. 


116(4)—Marriage of insured with divorcee from another state held valid. 
Webster v. Modern Woodmen of America (Iowa) 


V. The Contract in General. 


(A) NATURE, REQUISITES, AND VALIDITY. 
§ 124. NATURE OF THE CONTRACT. 


124—Parties may contract fer insurance as they see fit, provided the con- 
tract does not contravene provisions of law. Jackson v. State Mut. 
Rodded Fire Ins. Co., Ltd. (Mich.) 

124—Controlling requisite of assessment plan is payment dependent on col- 
lections. Lee v. Missouri State Life Ins. Co. (Mo.) 

124—Policy held old line contract, not assessmenit plan. 
State Life Ins. Co. (Mo.) 

124—Policy held old line contract, preventing increased assessment. 
Missouri State Life Ins. Co, (Mo.) 

124—Policy held old line contract, preventing increased assessments. Mackey 
Vv. Missouri State Life Ins. Co. (Mo.) 
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§ 128. EXECUTORY AGREEMENTS TO INSURE. 
(1). In general. 
128(1)—Company refusing to issue policy contemplated by agreement waives 
right to rely on conditions it might have inserted, Conn, Fire Ins. Co, 
v. Fields (Tex.) oer ocercccecoe 
(2). Actions on agreements. 


128(2)—In suit on oral contract to issue policy covering grain, plaintiff 
could recover though policies issued did not so cover—in suit an oral 
contract to insure, plaintiff need not seek reformation of policies issued 
pursuant thereto. Conn. Fire Ins. Co, v. Fields (Tex.).. 


§ 129 POWERS OF AGENTS IN RESPECT OF CONTRACTS IN 
GENERAL, 
129—Agent held authorized to promise return of premium after application 
was rejected. Great Southern Life Ins. Co. v. Dolan (Tex.) 


§ 130. APPLICATION OR OFFER AND ACCEPTANCE. 
(2). Necessity of acceptance and approval. 
130(2)—Insurance risk is not assumed until minds of applicant and insurer 
meet. Muhlbach v. Omaha Life Ins. Co. of Omaha (Neb.).......... 
130(2)—Agent held to have waived condition of receipt as to taking effect. of 
policy. Mayfield v. Montana Life Ins. Co. (Mont) 
(3). What constitutes acceptance. 


130(3)—-Present binding insurance contract prior to issuance of policy held 

not shown. Muhlbach v. Omaha Life Ins, Co. of Omaha (Neb.) 
(4). Effect of delay. 

13v(4)—Company is chargeable with agent’s negligence in failing to forward 
application in reasonable time—company required to pass on applica- 
tions in reasonable time—insurer liable for damages from unreasonable 
detay, jury question—insurer liable for damage by agent’s failure to for- 
ward application and premium within reasonable time. Security Ins. 
Co. v. Cameron (Okla) 

130(4)—Collection and retention of premium without notice of rejection justi- 
fies assumption application was accepted. Gt. Southern Life Ins, Co. v. 
Dolan (Tex.: 


(6) Effect of acceptance and approval. 
130(6)—Acceptance of application without istuance of policy completes con- 
tract Gt. Southern Life Ins. Co. v. Dolan (Tex.) 
$ 131. VALIDITY OF ORAL CONTRACTS, 
(1). In general. 
131(1)—Oral agreement to insure against fire is a cone and binding 
contract. Conn. Fire Ins. Co. v, Fields (Tex.). ° 
131(1)—Contract may be by parol. Gt. Southern Life Ins, Co. v. Dolan (Tex.) 
(2). Authority of agent. 


131(2)—Agent’s authority to make, and company’s ratification of, oral con- 
tracts to insure heid established. Conn. Fire Ins, Co, v. Fields (Tex.).. 


§ 133 FORM AND REQUISITES OF POLICY. 
(1). In general 
133(1)—Clause inserted subject to comimission’s approval is not effective be- 
fore such approval—uniform policy statute covers fire insurance con- 
tracts—requirement of identical provisions is only effective preventive of 
discrimination—-unauthorized exemption from fire loss caused by motion 
picture machine is void. Commercial Union Assur. Co. v. Preston (Tex.) 
$ 134. PAPERS ACCOMPANYING POLICY. 
(2). Necessity of attaching copy of application. 
134(2)—Insurer cannot rely on false representations or warranties, unless 
copy of application is attached to policy. American Nat’l Ins, Co. 
Robinson (Okla.) 
$136. DELIVERY AND ACCEPTANCE OF POLICY, 
136—-Pleading.—Burden of proof as to suicide held on plaintiff. Griffith v. 
Continental Cas. Co. (Mo.) 
(1). Necessity of delivery. 
136(1)—Actual delivery is not essential unless so provided in contract. 
Glover v. N. Y. Life Ins. Co. (Ga.)..... ° ‘oc eccccccece 
(2). Sufficiency and effect of delivery. 


186(2)—-When mailing of policy by insurer to its agent for delivery to as. 
gured constitutes a ‘““constructive delivery” stated. New York Life Ins, 
Ca, v. Mason (Ark.) COO e PERSO Oe Dee ODES eOES OO ee SDORODeS 
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(4). Effect og condition as to delivery while insured is in good 
health, 

136(4)—Where reason for nondelivery was agent’s failure to call at post of- 
fica, it could not defeat recovery—delivery during good health can be 
made condition precedent to liability. Glover v. N. Y. Life Ins. Co. (Ga.) 
136(4)—Company’s lotal agent was not insured’s agent and delivery to him 
was not delivery to insured. Bradley v. N, Y. Life Ins. Co. (U.8.)...... 
136(4)—-Where agent was informed of insured’s death before delivering pol- 
icy and returned it to company, and where insured gave agent individu- 
ally note for first payment under secret agreement and agent can- 
celed anc returned such note, policy held not delivered and first pre- 

mium not paid. Bradley v.'N. Y. Life Ins. Co. (U. 8.) 
136(4)—Provision for delivery in good health implies good health when ap- 
plication was made. Mutual Life Ins. Co. of New York v. Hoffman (Ind,) 


§ 137. PAYMENT OF PREMIUM OR DUES, 
(2). Necessity of payment during continued good health or 
lifetime of insured. 
137(2)—-Good health standard is basis for policy’s issue—health at time of first 
payment held for jury. Eastern Dist. Piece Dye Works, Inc., v. Trav- 
elers Ins. Co. (N. Y.)....-. 


y (3). What constitutes payment in general. 
137(3)—Facts held to show payment of premium to insurer a its 
agent. Malarney v. Mich. Mutual Auto Ins. Co. (Mich.). 
137(3)—Agent’s direction to hold premium until called for does not 
payment Ansin v. Mutual Life Ins. Co, (Mass ) 
(4). Payment by note or check. 


137(4)—Where agent was informed of insured’s death before delivering pol- 
icy and returned it to company, and where insured gave agent individu- 
ally note for first payment under secret agreement and agent can- 
celed and returned such note, policy held not delivered and first pre- 
mium not paid. Bradley v. N. Y. Life Ins. Co. (U. S.).. 


138. VALIDIUt‘y IN GENERAL, 
(1). In general. 


138(1)-—State order, prohibiting special dividend policy, did not invalidate 
existing policy. Stanley v. Kansas City Life Ins. Co. (S. D.) 


§ 139 LEGALITY OF OBJECT. 


139—Increasing dividend policy held not void as against public policy. Stan- 
ley v. Kansas City Life Ins. Co. (8. D.) 


§ 141. ESTOPPEL OR WAIVER AS TO DEFECTS OR OBJECTIONS. 
(1). In general. 
141(1)—Provision for delivery in good health held waived. Mutual Life Ins. 
Co. of New York v. Hoffman (Ind.) 
141(1)—Evidence of agent’s statements waiving nonpayment held properly 
excluded, <Ansin v. Mut. Life Ins. Co. (Mass.) 
(2), Payment of first premium. 


141(2)—Provision for delivery in good health and on payment could ~ be 
waived. Mutual Life Ins. Co. of New York v. Hoffman (Ind.)........- 

141(2)-——-Letter io insured accompanying policy held not to waive prepay- 
ment provision. Ginners’ Mut, Underwriters’ Ass’n v. Fisher (Tex.). 

141(2)—Requirement of prepayment of premium may be waived—general 
agent may waive provision. Captial Live Stock Ins. Co. v. Campion 


By acknowledgment of receipt of premium. 


141(3)—Recital of receipt of premiums held not to estop insurer to show 
premiums not paid while insured in good health. Ansin v. Mut, Life Ins. 
Co. (Mass.) 


§ 143. REFORMATION. 
(3). Fraud and mistake in general. 


143(3)—Construction will favor insured. Maddox v. Mutual Life Ins, Co. 
of N. ¥. (Ky.) .. 


(5). As to title of insured. 


143(5)—Agent’s knowledge imputable to insurer; policy erroneously insuring 
building only on land owned in fee simple would be reformed. Back v. 
People’s ‘Nat.. Fire Ins, Co, (Conn.) 


(8). RIGHT TO INFORMATION 


143(8)—Failure to read policy .was not laches as respects right to reforma- 
tion. Back v. People’s Nat. Fire Ins. Co. (Conn.) 
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§ 144. MODIFICATION, 
(1). In general. 


144(1)—Conduct of agent held not sufficient to extend insurance to additions. 
Old Colony Ins, Co. v. Berryman Realty Co. (Ky.).. 


§ 145. RENEWAL. 
(1). In general, 


145(1)—Conversations with agent held insufficient to show agreement with 
agent for insurance or renewal of policy. Republic Ins. Co. v. Moss 


(2). Powers of agents. 


145(2)—-Agent held unauthorized to agree orally to renewals. Republic Ins. 
Co. v, Moss (Tex.) 


(B) CONSTRUCTION AND OPERATION, 


§ 146. APPLICATION OF GENERAL RULES. OF CONSTRUCTION. 
(1). In general, 


146(1)—When terms and conditions are plain, court cannot resort to con- 
struction. Smith v. Germania Fire Ins. Co. of N. Y. (Ore.) 


146(1)—Doubtful agreement will be construed to effectuate intention. 
Southern Sur. Co. v .Equitable Sur, Co. i 

146(1)—Only ambiguous language open to constuction, 
Life Ins. Co. of N. Y. (Ky.) 

146(1)—Language of policy to be construed according to evident intent. 
Security Ins. Co. v. Sellers-Sammons-Signor Motor Co. (Tex.) 

146(1)—Entire peter, is to be construed together. Kimball v. New York 
Life Ins. Co. (Vt.) 

146(1)—Clause anid be construed to secure uniformity in the commercial 
world. Queen Ins. Co v. Globe & Rutgers Fire Ins. Co (N. 


(2). Language of policy. 


146(2)—Plainly expressed terms must be enforced. Spilman v. Masonic Mut. 
Ace, Co, (Mo. 


(3). Liberal or strict construction. 


146(3)—-While forfeitures are not favored by the law, courts can only con- 
strue contracts when ambiguous Painter v. Mass, Mut. Life Ins, Co, 
(Ind.) 

146(3)—The benefit of any doubt arising from provisions of policy is to be 
given insured. Connell v. Commonwealth Casualty Co. (N, 

146(3)—Provisions limiting general obligation construed strictly against in- 
surer. Kascoutas v, Fed. Life Ins. Co. 

146(3)—Ambiguous provisions construed favorably to insured. 
Mo. State Life Ins. Co, (Mo.) 

146(3)—Policy construed favorably to insured.—Language construed to pre- 
vent forfeiture if fairly susceptible of such construction. Security Ins. 
Co. v. Sellers-Sammons-Signor Motor Co. (Tex.) 

146(3)—While policies are construed strictly against insurer, courts cannot 
make new contracts. Menger v. Inland Empire Farmers’ Mut, Fire 
Ins. Co. (Wash.) 


146(3)—Language of policy construed against insurer. Kimball v. New York 
Life Ins. Co. (Vt.) 

146(3)—Ambiguous provisions to be construed against insurer—but not where 
there is another clause in favor, Pacific Mut, Life Ins. Co. v. Alsop (Ind.) 

146(3)-—Policy to be construed in favor of insured. Russell v. Granite State 
Fire Ins. Co (Me.) 

14°(3)—Doubitful language to be construed strongly 
Vv. North American Life Ins. Co. (Neb.) 

146(3)-—Ambiguity in contract construed against company. Hancock vy. Nat. 
Council, Kts. & L. of Security (111) 

146(3)—Doubtful term to be tiberally construed in favor of insured. 
v.. Sun Ins. Oftice of London (Fla.) 

146(3)-—Ineured cannot ignore plain provisions of policy. 
Co, Vv. Dillingham (Ariz.) 

§ 150. MATTER ON MARGIN OF OR SLIP ATTACHED TO POLICY. 

50—Contents of rider to be construed as written though in fact printed. 
Robok Mfg. Co. v. Scottish Union & Nat’! Ins, Co. 


§ 152. CONSTRUING STATUTES AND CHAPTER, BY-LAWS, OR 
RULES OF INSURER AS PART OF POLICY. 
(1). Charter and by-laws, 
152(1)—Reference in application to one of by-laws does not incorporate all 
by-laws. Howard v. Missouri State Life Ins. Co. (Mo ) 
152(1)—Articles and by-laws not considered unless made part of policy— 
reference to by-law relating to payment does not incorporate all by-laws 


in policy—certificate held not to make by-laws part thereof. Lee v. 
Deere THONGS TETO TOMO: CUO Dis cise icc vec verccisctstostvcsiocves 
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against insurer. 
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(3). Statutes and ordinances. 


152(3)—Statute in force when policy is issued becomes part of contract and 
so remains after repeal. Lindemann v. American Ins, Co. of Newark, 
N. J. et al. (Mich.) 


§ 154. CONSTRUCTION BY PARTIES. 


154—General agent’s statements as to dividends held as construction of 
rules in policy. Manhattan Life Ins. Co, v. Stubbs (Tex.) 


$161. PROPERTY COVERED BY INSURANCE AGAINST FIRE OR 
OTHER CAUSE OF LOSS. 


§ 163. ——- DESCRIPTION OF PROPERTY. 
(2). Additions and new structures. 
163(2)—Fire policy does not cover subsequent additions made to insured build- 


ing unless it so provides.—Fire company not estopped to deny policy cov- 
ered additions. Old Colony Ins.. Co. v. Berryman Realty Co. (Ky.) 

§ 175. COMMENCEMENT OF RISK. 

175—Policy becomes valid on date stipulated. Painter v. Mass. Mut. Life 
Ins, Co. (Ind.) 

175—Policy effective on delivery continues for period thereafter regardless 


of date—antedating of application by agent does not affect term of 
policy, Landrigan v. Mo. State Life Ins. Co. (Mo.) 


§ 176. TERM AND DURATION OF RISK. 

§ 177. —— TERM FIXED BY POLICY IN GENERAL, 

177—Surety bond with renewal held continuous contract. Southern Sur. 
Co. v. Equitable Sur. Co. (Okla.) 

177—Automobile delivered to prospective purchaser pending collection of 
check for price held not to have passed out of dealer’s possession. Se- 
curity Ins. Co. v. Sellers-Sammons-Signor Motor Co. (Tex.) 

§ 179%. LOANS ON POLICIES. 


179%4—Agreement for foreclosure on policy held not shown to be without 
consideration—insured and beneficiary held not entited to complaint of 
mode of cancellation of policy. Adams v. Mutual Life Ins, Co. (Ind.).. 
179%-—Amount of company’s loan to assignee could be deducted from pro- 
ceeds payable to beneficiary. Douglass v. Equitable Life Assur. Soc. (La.) 


VI. Premiums, Dues, and Assessments. 
$ 183. AMOUNT OF PREMIUMS. 


183-——Credit insurance premium held based on “gross” sales and not only 
those which were insured. London Guar. & Acc. Co. v. Jacobson (Mass.) 


§ 186. PAYMENT OF PREMIUMS. 
(5). Payment by note. 
186(5)—Where agent received note for premium and remitted cash to insurer, 
latter becomes liable. Reliance Life Ins. Co. v. Thayer (Okla.) 
186(5)—In absence of express agreement, premium notes are not absolute 
payment of premium. Such agreement held not established under evi- 
dence. Keller v. North American Life Ims, Co. (Ill.).....:eeeeeeeeeeees 
§ 188. ACTIONS FOR PREMIUM. 
(1). In general. 
188(1)--Where agent paid premium to company, he can recover from insur- 
ed without formal assignment. Goldwasser v. Boonshaft (Mo.) 
(2). Pleading and evidence. 
188(2)-—Complaint held to state cause off action. Interstate Surety Co. v. 
Thompson {S. D.) 
188(2)—Verdict for premiums on indemnity policies, based on surmises and 
guesses ,cannot stand. Mfrs. Liability Ins. Co. v. McQuade Stevedoring 
Co. (N. Y.) 
(3). Trial, judgment, and review. 


188(3)—Verdict for plaintiff cannot be directed on oral evidence not admitted 
to be true. Goldwasser v. Boonshaft (Mo.) 


§ 191 POWER AND DUTY TO MAKE ASSESSMENT. 


191—Policy Feld old line contract, preventing increased assessment. 
Missouri State Life Ins. Co. (Mo.) 

19!—Policy held old line contract, preventing increased assessments. 
Vv. Missouri State Life Ins. Co. (Mo.) 


§ 195. LEVY AND COLLECTION OF ASSESSMENTS. 


195—Lien upon property of member of co-operative company exists without 
provision in contract.—Lien not enforced against school property. Dal- 
zell v. Bourbom County Board of Education (KY.).......ssceeeeeeeeeceee 1380 


(13) 
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§ 198. REFUNDING OR RECOVERY OF PREMIUMS OR ASSESSMENTS. 
(6). Actions. 


198(6)—Error to dismiss complaint without considering claim for return of 
part of premium for bond not accepted. Latarullo v. National Surety 
Co. ¢( 


VIL. Assignment or Other Transfer of Policy. 
§ 207. CONSENT OF INSURER. 
(2). Sufficiency and effect of consent. 


207(2)-—Resident agent of foreign company could waive written consent to 
assignment. Ferguson v. Home Ins, Co, (M0.).......ccceeeccsecescers 

207(2)—Paying money into court held waiver by insurer of conditions as to 
assignment. Scheid v. Storch (Pa.) 


§ 213. CONSTRUCTION OF ASSIGNMENT. 

213—Assignment without change in beneficiary does not ae beneficiary 
of interest. Douglas v. Equitable Life Assur. Soc. 

§ 214. TRANSFER WITHOUT FORMAL ASSIGNMENT. 

214—Delivery of policy by beneficiary to insured held equitable qpeanes. 
Scheid v. Storch (Pa.) 

§ 218. RIGHTS AND LIABILITIES OF ASSIGNEE, 

$ 219. IN GENERAL, 


219—Failure to substitute beneficiary held not to deprive equitable assignee 
of rights Scheid v. Storch (Pa.) 


VIII. Cancellation, Surrender, Abandonment, or Rescission of Policy. 


§ 228. RIGHT OF INSURER TO CANCEL 


228—Insurer may not cancel delivered policy except as provided or by con- 
sent of insured or beneficiary. Reliance Life Ins. Co. v. Thayer (Okla.). 


§ 231. DELIVERY OF POLICY FOR CANCELLATION. 


231—Where policy was deiivered to company by other person than insured 
and without his consent or knowledge, company cannot cancel. Reliance 
Bae Se Os Me UD WUC c coc ade ecu wi hnaeeewse eect ervestdbecece 


§ 246. RESCISSION BY AGREEMENT OF PARTY 


246—Policy issued by local agent held invalidated by agreement with com- 
pany that such poliqy should be returned. Park & Pollard Co. v. Stuy- 
vesant Ins. Co. (U, 


§ 249. ACTIONS FOR RESCISSION, 


249—-Evidence held to show that insured reported mistake in application 
and that insurer acquiesced in its correction—evidence held insufficient 
to warrant cancellation for false representations—such evidence must 
leave no room for reasonable doubt. Guaranty Life Ins. Co. v. Frumson 


254 


243 


IX. Avoidance of Policy for Misrepresentation, Fraud, or Breach of 


Warranty or Condition. 
(A) GROUNDS IN GENERAL, 


§ 250. STATUTORY PROVISIONS. 
(1). In general. 


250(1)—Statuta concerning materiality of representation does not apply to 
life and health insurance. Makos v, Bankers’ Acc. Ins, Co. (Mo.).. 


§ 261. WHAT LAW GOVERNS. 


251—Construction of incontestable clause is determined by law of state in 
which policy was delivered. Lavelle v. Metropolitan Life Ins. Co, (Mo.) 


§ 252. REPRESENTATIONS. 
§ 253. IN GENERAL. 


253—Assured’s representation must be material, false and faudulent to be war- 
ranty. Eastern Dist. Piece Dye Works, Inc., v. Travelers’ Ins. Co, (N.Y.) 
253—Applicant’s oe defined. Hancock v. Nat’l Council, Kts. 
L. of Security. (Ill) 
253—Statute held not to prevent company defending for fraudulent repre- 
sentation. Muhlbach v. Illinois Bankers’ Life Afgs’n of Monmouth, II1.. 
(Neb.) 
253—Applicant must fairly answer questions. Smith v. North American 
Ace. Ins. Co. (Neb.)) 
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§ 254. FALSITY. 


2564—Representations need only be substantially true. Mutual Life Ins. Co. 
of New York v. Hoffman (Ind.) 


§ 255. MATERIALITY. 
255—Definition whether statements made am inducement in application are 
“material” Hancock v. Nat’l Council Kts. & L: of Security (Ill.) 
255—Where statements are written answers to written questions, form in- 
dicates they are material. Smith v, North American Acc. Ins. Qo, 
b. 


§ 256.—EFFECT OF MISREPRESENTATION 


(2). Knowledge and intent.of applicant, 


256(2)—Untrue representation in aswering question calling for opinion must 
be knowingly made to defraud in order to avoid wolicy: Muhlbach v. 
Illinois Bankers’ Life Ass’n. of Monmouth. Ill (Neb.) 


§ 263. WARRANTIES. 


§ 264. —— IN GENERAL. 
(1). In general. 


264.(1)—Statement of applicatant relating to risk, declared in policy to 
be a condition, is warranty. Hancock v. Nat’l Council. Kts. & L. of Se- 
curity, (Tll.) 


§ 265—DISTINCTION BETWEEN WARRANTIES AND REPRESTATIONS. 


265—Statements deemed representations’ unless policy contains express war- 
ranty or incorporates application therein—statements in application 
held warranties. U. S. Fidelity & Guar, Co. v. Maxwell, (Ark.) 

265.—Parties to policy can stipulate what reprdsentations shall be material 
without ae them warranties. Smith v. North American Acc. Ins. 
Co. (Neb.) 


§.266—WARRANTIES AS PART OF CONTRACT. 


266.—Where material statements of application mada part of policy are 
false, there can be no recovery. Hancock v, Nat’l Council, Kts. & L. 
of Security. (lll.) 


(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED, 
§ 282. TITLE OR INTEREST OF INSURED. 


(13). Vendor and purchaser of property. 


282(13)—Purchaser of personal property under conditional sale contract is 
not sole and unconditional owner. Ledvinka v. Home Ins. Co. of New 
York (Md.) 


§ 283. INCUMBRANCES. 


(3). Existence and nature of incumbrance 


283(3)—Misrepresentation that automobile was not mortgaged in application 
held to avoid policy. Buck v. Stuyvesant Ins. Co. (Mo.) 


(C) MATTERS RELATING TO PERSON INSURED, 
§ 291. HEALTH AND PHYSICAL CONDITION. 


(1). In general. 
291(1)—Representations as to health held material. Eastern Dist. Piece Dye 
Works, Inc., v. Travelers’ Ins. Co. (N. 
291(1)—Misrepresentation of facts relative to —_ is “fatal to contract. 
Layton v. New York Life Ins. Co, (Cal.). 
291.(1)—Question as to diseases not mentioned held “to * include specific. ai- 
seases not con:pletely disclosed. Smith v. North American Acc. Ins, Co, 


(3). Knowledge and intent of applicant. 


291(3)—Representation which is true to best knowledge of applicant is not, 
fraudulent—representation was not fraudulent where lifelong abnormal 
condition was unknown to applicant. Eastern Dist. Piece Dye Works, 
Inc., v. Travelers’ Ins. Co. s 


(4). Representations as to the existence of specific diseases. 
291(4)—Application held to make representations as to disease material, 
Smith v. North American Acc. Ins, Co. (Nev.) 
(7). Injury or bodily infirmity. 


291(7)—Answer omitting mention of accidents in application held answer 
that no accidents had been sustained. McEwen v, N. Y. Life Ins. Co. 
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§ 292. MEDICAL ATTENDANCE. 


292.—Testimony of ‘Magnetic healer’ held not to contradict statements as 


to non-attendance by physician. Western & Southern Life Ins. Co. v. 
Angel. (Ind.) 


§ 293. FAMILY HISTORY. 


293—Question in application held to call for opinion not statement of fact. 
Muhlbach v. Illinofs Bankers’ Life Ass’n. of Monmouth, [1]. (Neb.) 


§ 300. PREVIOUS APPLICATION FOR INSURANCE, 


300—Althouh subsequently withdrawn, application was effected in so far as 
later application questions are concerned.—Answers as to rejection by 
other companies held not to warrant cancellation where previous appli- 
cations had been withdrawn. Guaranty Life Ins. Co. v. Frumson (Mo.).. 248 
300—Action on renewal policy issued on truthfulness of statements in origi- 
nal not affected by cancellation of policy in another company after origi- 
nal issued. Bennett v. Standard Acc. Ins Co, (MO.).......ccceeeeeeeee 401 


X. Forfeiture of Policy for Breach of Promissory Warranty, Cov. 
euant, or Condition Subsequent, 


(A) GROUNDS IN GENERAL, 
§ 306. CONDITIONS SUBSEQUENT. 


§ 308. FULFILLMENT OR BREACH. 


308—Statutes awvoiding forfeiture do npt apply where material breach 
cannot have contributed to loss; hence inapplicable to ‘other eee. 
clause. Interstate Auto. Ins, Co. v. Edens (Tex.) 

308.—Antitechnicality Law applicable only to warranties whose ‘breach 
might contribute to loss—necord warranty clause not so invalidated. 
Philadelphia Under’rs’ Agency v. Driggers, 


§ 310. NOTICE AND PROCEEDINGS TO GIVE EFFECT TO FORFEI- 
TURE. 
(2). Noupayment of premiums or assessment. 
310(2)—-Member o8 grange held ‘in good standing’’, Howe v. Patrons’ Mutual 
Fire Ins. Co. of Michigan (Mich.)... 
310(2)—Forfeiture provision for non-payment rendered policy voidable at 
company’s option. entry on company’s books extesding insurance 


showed intention although marked lapsed. New York Life Ins. Co. 
Lahr. (Ind.) 


§ 311. PARTIES AFFECTED BY FORFEITURE OF POLICY. 
(1). In general. 


311(1)—Although failing to give required notice of accident, passenger 
could recover for injuries in collision. Arizona Mut, Auto Ins, Co. v. 
Bernal (Ariz.) 

311(1)—Change of motor in jitney did not relieve insurer of liability to pub- 
lic. Boyle v. Mfrs. Liab. Ins. Co. (N. J.) seccscccsceces sabe 

311(1)—Person to whom loss is payable is ordinarily an ‘appointee whose 
rights are forfeited by insured’s violation of conditions. Smith v. Ger- 
mania Fire Ins, Co. of N. Y. (Ore.)...... 


(3). Mortgagees and their assignees. 
311(3)-——Forfeiture of mortgagee’s interest by insured’s act depends on con- 
ditions of policy.—Mortgagee clause held to make the terms and con- 
ditions applicable to mortgagee and prevent recovery for willful burn- 
ing. Smith v. Germania Fire Ins. Co, of N. Y. (Ore.)....se-ceseeecese 
311.(3)—Contract under standard mortgage clause is not subject to torfeit- 
ure for act or omission of in@ured, Martin v. Sun Ins. Office of Idondon. 
(Fla. ) 


(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED, 
§ 323. BUILDING BECOMING VACANT. 
(4). Temporary absence of occupant. 


32314)—“Vacant” and “unoccupied” clauses are not synonymous. Russell 
v. Granite State Fire Ins. Co. (Me.) 
§ 326. KEEPING OR USE OF PROHIBITED ARTICLES. 
(4). Benzine and naphtha. 
326(4)—Insurer held chargeable with knowledge that paint manufacturers 
kept naphtha on premises. Rabok Mfg. Co. v. Scottish Union & Nat’l 
Ins. Co. (Mo.) 374 
326(4)—Insurer chargeable with knowledge ‘of presence of articles custo- 
marily used in business. Rabok Mfg. Co. v. Agricultural Ins. Co, (Mo.). 371 


$ 327. REMOVAL OF GOODS. 


327—Destroyed property located in buildings not named in policy held not 
covered. United States Fire Ins. Co. v. Dickerson (Fla.)......+..+s++0 363 
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is not promissory warranty that 


327.—Description of location of property 
(Neb.) 506 


it will remain in that location. Waters v. Nebraska Mut. Ins Co. 









CHANGE OF TITLE OR INTEREST. 


(1). Nature and effect of condition, 
328(1)—Policy terminable on violation of clauses against change of owner- 
ship or use of insured automobile for transporting passengers for hire. 


§ 328. 













Wood v. American Automobile Ins. Co. (Kan.)........eeeeeeeeeeeceence 69 
328(1)—Equitable title is sufficient compliance with ownership provision. 
Ree 'V. U.. G. Pitre Bae, CO’ (CORY i cases ceccgctavccepevocscuseeesenees 260 






328(1)—Insurer not liable for loss where insurer’s consent to assignment 
after transfer was not secured, Menger v. Inland Empire Farmers’ Mut. 
ys ee I ay SS Pee eee a 394 
328,(1)—Policy provision against change of interest held valid. Arizona 
Fire Ins. Co. v. Dillingham. (Amis.) ....cccesccrcccccceccctcvccesesece 605 


(2). What constitutes change of title or interest in genleral. 
328(2)—-Agreement for exchange held to show titile to property has passed 
before fire. Arizona Fire Ins. Co. v. Dillingham. (Ariz) ......+..+-+5 605 
(6). Inecumbrance of property. 
328(6)—Execution of mortgage on land held not to change interest of in- - 
‘sured. Parmeter v .Williamsburgh City Fire Ins. Co. (N. D.).....-eeee- 142 
(7). Defeasible conveyance. } 


328(7)—No change of title where right to reconveyance is retained—deed 
comstituting mortgage does not void poilcy. Lee v. U. S. Fire Ins. Co. 























(8). Invalid or inoperative conveyance. 
328(8)—Tornado policy provision against change of interest not applicable 
where change occurred after loss—where owner executed but did not 
deliver deed before loss, there was no change of interest. Osler v. At- 
lem Same... CO. CHET: on cieen ce ccccccacesceqegecss ses @eeesatee reps eates 264 


§ 329. CHANGE OF POSSESSION. 


329—Policy terminable on violation of clauses against change of owner- 
ship or use of insured automobile for transporting passengers for hire. 
Wood v. American Automobile Ins. Co. (Kany.......eseeeeeeeeee éavvees 69 








§ 332. FIDELITY OF EMPLOYES AND OTHERS 






(2). Examination of books and accounts 
332(2)—Failure to have accounts audited in violation of warranty, preclud- 
ed recovery. U. S. Fidelity & Guar. Co. v. Maxwell. (Ark.) ......-+-65- 529 





§ 334. PRECAUTIONS AGAINST LOSS. 


(2). Employment of watchman. 
334(2)—-Loss held not recoverable for breach of watchman warranty. Cary 
V. Home Ine. Co. IN. Yu) cccccccscccccevessvccesccvccevscseveceqecevcess 287 


§ 335. KEEPING BOOKS, PAPERS, AND SAFE. 


(2). Taking inventory. 

335(2)—Itemized inventory of quantity and kind of grain on hand not re- 
quired under policy covering standing grain burned. Conn. Fire Ins. 
Co, .¥V. Fields CPO.) iivicec oc ctels weto cs clenciceeis cles cineinasecee ctlccevewe clnelge 385 


(3). Keeping books of account. 


335.(3)—Antitechnicality Law applicable only to warranties whose breach 
might contribute to loss—record warranty clause not so invalidated 
Philadelphia Under’rs’ Agency v. Driggers, (TeX.) ........eeeeeeeeeeee 512 





























ADDITIONAL INSURANCE. 
(1). In general, 


336(1)—Statutes avoiding forfeiture do not apply where material breach 
cannot have contributed to loss; hence inapplicable to “other insurance” 





$ 336. 








clause. Interstate Auto. Ins. Co. v. Edens (TeX.).........eeeeeeeee see 150 
336(1)—Provisions in policy against other insurance are material and rea. 
sonable. Interstate Auto, Ins. Co, v. Edems (TeX.)......cceeceeeeeeeees 150 






(2). Knowledge and consent of insured. 


336(2)—Policy held forfeited because of other insurance. Interstate Auto- 
mobile Ins, Co. v. Edens (Tex.)....c..ceceeeeeeeeece rrr we bucesesice - 160 









{E) NONPAYMENT OF PREMIUMS OR ASSESSMENTS, 
§ 349. DEFAULT AS GROUND OF FORFEITURE IN GENERAL. 
(1). In general. 


349(1)—Provision for lapse on failure to pay premium held valid. Painter 
Vv. Mase. Mut. Life Ing. Co, (Ind.). .ccccccccccccccccccccvccccsccccceseseces 23 
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349(1)—By-law avoiding policy where member was more than nine months 
in arrears held void. Howe v, Patrons’ Mutual Fire Ins. Co, of Michi- 














GRR GRIER) 0:00.00 0.66 cccescn encod op noensic oeereceascsaciccdiceogicerons 133 
349(1)—Days of grace run from ‘expiration’ of ‘term ana not from date’ ot 
payment of premium. Landrigan v. Mo, State Life Ins. Co, (Mo.)..... 107 
349(1)—Industrial policy held an ordinary ‘life’ policy, not “accident” 
policy. Jones Vv. Prudential Ti. CO; COOL) i eo. ies cee occ cc rescccnce 236. 
349.(1)—Where time was essence of contract, default worked forfeiture. 
Darby v. Northwestern Mut. Life Ins. Co. (MO0.) ....cscsccccccccccces 635. 
(3). Nonpayment of note given for premium. 
349(3)—Provisions of premium notes that policy should lapse if not paid at 
maturity held valid. Keller v. North American Life Ins. Co. (Ill,)..... 21% 
§ 350. STATUTORY PROVISIONS. 
(3). Providing extended or paid-up insurance. 
350(3)—"Paid-up” and “extemded’”’ insurance defined—courts careful to pre- 
vent avoidance of nonforfeiture statutory provisions—provision that 
policy becomes “paid-up” upon failure to choose option held in contra- 
vention of statute. Milburn v. Royal Union Mut, Life Ins. Co. (Mo.).... 24 
§ 3659. SUFFICIENCY OF PAYMENT OR TENDER TO PREVENT FOR- 
FEITURE. 
§ 360 —— IN GENERAL. 
(4)., Payment by check, draft, or order 
360(4)—Retention of worthless premium check held not to make insurer 
liable. Chandler v. American Cent. Life Ims. Co. (Ga.).......eeeeeeees 87 
§ 362. EXCUSES FOR NONPAYMENT. 
362.—Where company forfeited policy and marked it lapsed, tender of pre- 
miums not required. New York Life Ins. Cw, v. Lahr, (Ind.) ........ 437 
362.—Refusal to pay excessive assessment does not authurize forfeiture 
failure to give notice of future assessments) after company declared for- 
feiture excuses tender of subsequent assessments Lee v. Missouri State 
oe a a eer errr reer eT PTET TRE 573 
§ 3638. RIGHTS OF INSURED AFTER DEFAULT. 
§ 364, IN GENERAL. 
364.—Notice of election of settlement optior not required where company 
forfeited policy. New York Life Ins. Cb. v. Lahr. (Ind.) ............. 437 
§ 365. —— REINSTATEMENT. 
(2). Condition of reinstatement. 
365(2)—-Where insured was led to believe by agent that policy would be 
reinstated upon certain requirements which he performed and company 
neglected to inform him that policy was not reinstated, it waives non- 
liability clauses, Lechler v. Montana Life Ins. Co. (N. D.)..........006- 263 
365(2)—Statements in reinstatement application held representations and not 
warranties. New York Life Ins. Co. v, Adams (Ark.)........ccceeeeers 81 
365(2)—Company can waive provision that nonpayment of note prevents re- 
instatement of policy. Kimball v. New York Life Ins, Co. (Vt.)..... 346 
§ 367. —— INSURANCE FOR LIMITED TERM OR AMOUNT. 
(2). Amount available to purchase extended insurance. 
367(2)—Indebtedness to insurer evidenced by loan agreement executed in 
lieu of cash payment of premiums on life policy held indebtedness on 
account of the policy preventing extended insurance on default in sub- 
sequent premiums. Dewerthern v. Reserve Loan Life Ins, Co. (Mo.)... 116 
(3). Period for which insurance will be extended. 
367(3)—Attained age in computing surrender value is rated-up age—parties 
held to have construed surrender value as based On rated-up age, Kim- 
ball’ ¥. New Tork Tile TOE (OO. CVG) cae ee lesley Séivedvesivoses - 346 
§ 368, PAID-UP POLICY OR VALUE. 
368—That insured paid part of premium in cash did not give benefit of full 
payment, Keller v.. North: American Life Ins. Co. (Ill) .........00-- 211 
§ 370.+—ACTIONS. 
370.—Where policy had no extended insurance clause and insured did not 
consent, such extension was no defense. New York Life Ins. Co. v. 
> MES Win 5 8E sik eh PW cage bs 04.6.9 8:0 bob 00's e F045 bb 0 M6. 4.09'63:8.5:91b05.0.080k 437 
XI. Estoppel, Waiver, or Agreements Affecting Right to Avoid or 
Forfeit Policy. 
§ 372. WHAT CONDITIONS MAY BE WAIVED. 
372—Insurer may waive provision intended for its benefit. East Side og 
Inc., v. New Brunswick Fire Ins, Co. (N. Y¥.)....ceeeceeees pitt oneee add 465 
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§ 374. POWERS OF OFFICERS OR AGENTS RESPECTING WAIVER. 
§ 376. ——- EFFECT OF PROVISIONS OF POLICY. 
(1). In general. 
376(1)—Stipulation against waiver by agent may be waived by authorized 
agent. tna Ins. Co. v. Ind. Nat’l Life Ins. Co, (Ind.)........ evevesece 
(2). Conditions to which restrictions apply. 


376(2)—Clause forbidding waiver of conditions held not to affect stipulations 
to be performed after loss. Reilly v. Linden (Minn.) 


§ 377. KNOWLEDGE OR NOTICE OF FACTS IN GENERAL. 
(1). Necessity of knowledge of breach. 


377(1)—‘*Waiver” is voluntary relingishment of known right. . Kimball v. 
New York Life Ins. Co. (Vt.) 


§ 378. KNOWLEDGE OF OR NOTICE TO OFFICERS OR AGENTS. 
(1). In general. 
378(1)—Notice to agents of intention to disregard condition of policy is not 
notice to company. East Side Garage, Inc., v. New Prunswick Fire Ins. 
Co. (N. Y.) 
378, (1)—Agents’s knowledge of insured’s military service held to bind in- 
surer. Arendt v. No. American Life Ins, Co. (Neb.) 
378(1)—Agent’s knowledge imputable to insurer; policy erroneously insuring 
building only on land owned in fee simple would be reformed. Back v. 
People’s Nat. Fire Ins. Co (Conn.) 
(3). Nature of agency and authority of agent. 


378(3)—Agent’s knowledge of other insurance at time policy was delivered 
binds company. Russell v. Farmers’ Mut. Fire Ins, Co. (Pa.)........... 

378.(3)—-Agent empowered to receive applications binds company by know- 
ledge so acquired and by his representations to insured. Waters v. Ne 
braska Mut. Ins. Co, (Neb.) 


§ 379. INSERTION OF FALSE ANSWERS IN APPLICATION BY AGENT 
OR UNDER HIS DIRECTION, 
(1). In general, 
379(1)—Insured is bound by statements made in application, and is presumed 
to know contents of contract, including application. Layton v. New 
York Life Ins. Co. (Cal.) 
379(1)—Knowledge of insurer’s representative of falsity of answer in appli- 
cation is imputable to insurer, Kearns v. North Amer, Life & Cas. 
Co. (Minn.) 
(4). Life and accident insurance. 
379(4)—Failure to state in application the facts stated to soliciting agents 
is held immaterial. Northern Assur, Co. of Mich. v. Kelly (Mich.).... 
(5). Good faith of insured, 
379(5)—Effect of fraud, mistake, or negligence on part of agent in filling 
out application for insurance. Layton v. New York Life Ins. Co, (Cal.) 
(7). Agency for insurer or insured. 
379(7)—Agent is representative of insurer and not insured. Layton v. New 
York Life Ins. Co. (Cal.) 
379.(7)—Insured held bound by misrepreesentation of broker acting as his 
agent, Buck v. Stuyvesant Ins, Co. 
§ 380. FRAUDULENT OR COI.LUSIVE ACTS OF AGENT. 


380—Where the insured and agent both knew that application contained 
misrepresentations, policy is void. American Cent. _ Ins. Co. v. First 
Nat, Bank of Enterprise (Ala.) . . 


§ 381. FORM AND REQUISITES OF EXPRESS WAIVER. 
4 383, —— ORAL WAIVER. 


3883—Company may orally waive or estop itself from asserting forfeiture. 
though agent may not waive except in writing. East Side Garage, Inc., 
vw New Brunswick Fire Ins.. Co. (N. Y 


$ 386. WAIVER OF PROVISIONS OF POLICY AS TO MODE OF 
WAIVER. 


“386—Stipulation against waiver of policy conditions, except by written in- 
dorsement on policy, may itself be waived. tna Ins. Co, v. Ind. Poa 
Life Ins. Co. (Ind.) 

386—Clause against waiver by agent may be waived. 
Life Ins. Co, 
§$ 388. IMPLIED WAIVER IN GENERAL. / 
(4). Custom and course of dealing as to payment of premiums 


°388.(4)—Provision regarding notice of premiums does not prevail over cus- 
tom of sending notices. New York Life Ins, Co. v. Lahr. (Ind.) 


(19) 
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§389. ISSUANCE AND DELIVERY OF POLICY WITHOUT OBJECTION, 
(5). Subsequent breaches in continuation of existing conditions. 


389.(5)—-Company estopped to reply on provision against liability for cows 
becoming bred. Captial Liva Stock Ins. Co; v. Campion. (Colo.) 


(7). Failure to make a follow up inquiry. 


389.(7)—Issuance of policy waives incomplete answer in application. Smith 
v. North American Acc. Ins. Co. (Nev.) 


§ 390. FAILURE TO ASSERT FORFEITURE OR TO CANCEL OR RE- 
SCIND POLICY. 


390—Failure to cancel policy knowing of violation is acquiescence in violation. 
East Side Garage, Inc., v. New Brunswick Fire Ins, Co. (N. Y.) 

390—Notice of defense of false representation required to render defense 
availabe. Milwaukee Mechancis’ Ins, Co. v. Weathered (Tex.)... 


390—Failure to cancel policy when given notice held waiver of condition 

against additional insurance. Atna Ins. Co. v. Eastman COONS a0 66000 

§ 392. DEMAND, ACCEPTANCE, OR RETENTION OF PREMIUMS OR 
ASSESSMENTS. 


(1). In general. 


392(1)—Retention of premiums and continuing policy in force held waiver of 
changed use increasing hazard; ‘void’? meaning only voidable at election 
of company. tna Ins. Co. v. Ind, Nat’l Life Ins. Co, (Ind.) 

392(1)—Agent issuing policy and accepting and retaining premium knowing 
warranty unirue held waiver. Bennett v. Standard Acc. Ins. Co. (Mo.) 

392(1)—Acceptance of premium held not to estop insurer to deny attach- 
ment of policy. Kreetan Co. v. Western Assur, Co.-(U. S.) 

392.(1)—Where insurer did not fix increased premiums for eek service 
nor notify insured, policy was not affected. Arendt v. No. American 
Life Ins. Co. (Neb.) 


(10). Retention and enforcement of note. 


392(10)—Retention of unearned premium for unreasonable time causes 
waiver of forfeiture.—Forfeiture held waived by retention of considera- 
tion after notice of assured’s ill health at time of reinstatement. 
York Life Ins. Co. v. Adams (Ark.) 

392(10)—-Retention of notes after matrity give no inference of waiver of 
forfeiture. Keller v. North American’ Life Ins. Co. (IIl.) 


§ 396. REQUIRING, ACCEPTING, OR RETAINING PROOFS OF LOSS. 
(6). Requiring additional proofs. 


396.(6)—Breach of warranty was not waived by calling for further proofs 
where such breach was not known. U. S. Fidelity & Guar. Co. v. Max- 
well. (Ark.) 


§ 400. PROVISIONS OF POLICY AGAINST FORFEITURE. 


400—Policy held incontestable for suicide after two years. Northwestern Mut. 
Life Ins. Co, v. Johnson. National Life Ins. Co. v. Miller (U. S.)...... 

400—Death at hands of justice does not release insurer under incontestable 
policy. Muphy v. Metropolitan Life Ins, Co. 

400—Insurer cannot defend for falsity of answers in ‘application after one 
year—held that insurer established no defense and it was not error to 
instruct for beneficiary. Reliance Life Ins. Co. v. Thayer (Okla.)....... 

400—Under Illinois law, defense must be asserted within incontestability 
period, irrespective of insured’s death. Lavelle v. Metropolftan Life 
Inge. Go. (Mo.) 


XII. Risks and Causes of Loss. 
(A) MARINE INSURANCE, 


§ 402. MARINE RISKS IN GENERAL, 


402—Where vessel capsized when moored to dock, loss was not covered by 
policy. Cary v. Home Ins, Co. (N. Y. 

402—Cargo policy held not to have attached. 
sur. Co. (U. S.) 


§ 406. ENEMIES AND PIRATES. 


406.—Character of cargo immaterial in determining whether loss was war 
risk “Acts in prosecution of hostilities’? is not equivalent to “all con- 
sequences of hosilities or warlike operations’’——sailing in convoy under 
naval directions is not “warlike operation.” Queen Ins. Co. v, Globe 
& Rutgers Fire Ins. Co. (N, ° 


§ 418. PROXIMATE CAUSE OF LOSS. 


413.—Liability for collision on marine war risk policy is question of proxi- 
mate cause—word “consequence” refers to totality of causes. Queen 
Ins. Co. v. Globe & Rutgers Fire Ins. Co, (N. Y.) 


(20) 


39 
401 


- 396 


471 
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(B) INSURANCE OF PROPERTY AND TITLES. 
§ 421. FIRE. 


421—No recovery for damage caused by smoke and soot from oil stove. 
Hansen v. Leinars Mut. Ins. Ass’n (Iowa) 


§ 422. EXPLOSION. 


422—Exception in steam boiler policy held to refer to loss by “hostile” 
fire. First Nat. Bank of Boone v. Royal Indemnity Co. (lowai) 


§ 423. LIGHTNING, WIND, TORNADOES, AND OTHER STORMS. 


423—Tonado policy does not cover losses partly by water. Palatine Ins. Co. 
v. Petrovich (Tex.) 


425. THEFT. 


425—No cause of action is established when proof establishes that loss was 
due to larceny at hands of one employed by or associated with plain- 
tiff. Marian Cloak Co., Inc., v. American Surety Co. of N. Y. (N. Y.).. 

425—Car held not stolen by one in “service” or ‘‘employment” of assured.— 
Instructor’s wrongfully using insured’s car for own pleasure held not 
“larceny”, hence not covered by policy against “‘theft’’, “robbery’’, or 
‘“‘pilferage’”’. Ledvinka v. Home Ins, Co. of N, Y. (Ma.) 

425—Appropriation of automobile by prospective purchaser permitted to rive 
it pending collection of check held “theft”. Security Ins. Co, v. Sellers- 
Samons-Signor Motor Co. (Tex.) 

425—“Riot or civil commotion” defined—as affecting burglary policies. 
Kirshenbaum v, Massachusetts Bonding & Ins. Co. (Neb.) 

425—Policy held not to cover robbery from vault already open—clause speci- 
fying amount of insurance against certain risks held not to enlarge pro- 
visions defining loss. New Amsterdam Cas. Co. v, Iowa State Bank 
(U. 8.) 


425.—""Theft” is not dependent on time of possession or extent of use. 
Price v. Royal Ins. Co. (Wash.) 


§ 426. INJURY TO OR DEATH OF ANIMALS. 


426.—Shipment subject to delay does not perjudice insurer. Wm. Zoller 
Co. b. Hartford Fire Ins. Co. (Pa.) 


§ 428. NEGLIGENCE OF INSURED. 


428—Under circumstances as stated, insured held not entitled to damage 
caused by rain after fire. Benson v. Firemen’s Ins, Co. (Ark.) 


§ 429. WRONGFUL ACTS OF INSURED. 


429—No recovery by insured where he intentionally causes premises to be 
burned. Smith v. Germania Fire Ins. Co. of N. Y. (Ore.) 


(C) GUARANTY AND INDEMNITY INSURANCE. 


§ 435. LIABILITY INCURRED FOR PERSONAL INJURY OR LOSS OF 
LIFE. 


435—Indemnity bond given for specified jitney route covers that route only. 
Interstate Casualty Co. of Birmingham v. Martin (Tex.) 

435—Indemnity policy held not to cover explosion injuring employee; 
“boiler’’. Cambria Coal Mining Co. v. Travelers’ Indemnity Co. (Tenn.) 

435—Accident held covered by policy for operation of jitney. Connell v. 
Commonweath Casualty Co. (N. J.) 

485—Provision that employer’s indemnity policy applies to employees on 
payroll does not limit liability to employees on payroll exhibited as 
basis of preliminary compensation. Amalgamated Roofing Co, v. Trav- 
elers’ Ins. Co. (TIl.) 

435—Policy covered partner’s liability for partnership tort, not personal 
tort—plaintiff, obtaining judgment against partner for personal injury, 
cannot sue insurer of partnership. Jacobs v. Maryland Cas. Co. (N. Y.) 

435-—Though owner permitted infant under 18 to drive car, enforcement of 
liability contract is not forbidden by public policy. Messersmith v. 
American Fidelity Co. 


§ 437. WRONGFUL ACTS OF INSURED. 


487—No recovery under policy indemnifying against injuries from elevator 
where operator was less than 16 years old, and without work permit. 
Walker Dry Goods Co. v. Mass, Bonding & Ins. Co. (W. Va.)... 


(D) LIFE INSURANCE, 

§ 488—CAUSE OF DEATH IN GENERAL. 

438—Anti-military clause held no defense where insured died of pneumonia 
within United States. Farmers’ Nat. Life Ins. Co. v. Carman (Ind.) 


438.—Where death in military service was not incident thereto, insurer 
ig Hable despite military clause. Arendt v. No American Life Ins. Co. 
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§ 444. SUICIDE. 


§ 446. EFFECT OF INSANITY. 

446—Under suicide clause, insurer liable only if insured did not intend act 
re in death. National Life Ins. Co of Montpelier. Vt. v. Watson 
(Ky.) 

§ 448. DEATH CAUSED BY BENEFICIARY. 


448—Where insured is murdered by designated beneficiary, policy stands as 
being without named beneficiary because of public policy denying re 
covery by murderer, and money due thereon is recoverable by adminis- 
trator as property of the estate, without any express statutory authori- 
zation. Kascoutas v., Federal Life Ins. Co, (Iowa)... evcveccses 


{E) ACCIDENT AND HEALTH INSURANCE, 
§ 449. WHAT CONSTITUTES ACCIDENT IN GENERAL. 


449—Distiction between “life” and “accident” policies. Jones v. Pruden- 
tial Ins, Co. (Mo..) 


§ 454. BODILY INFIRMITIES OR DISEASE. 

454—Benefits under policy held not limited by provision as to complication 
with other diseases. Kearns v. N. Amer. Life & Cas, Co. (Minn.)...... 

464—Health insurance policy held to cover disease manifested 30 days after 
policy in force, but from prior cause, Cohen v, N. Amer. Life Ins. Co. 
(Minn.) 

454—Policy held to cover disability from paralysis caused by accident. 
Winkler v. Standard Acc. Ins. Co, (Mo.) 


§ 4655. EXTERNAL, VIOLENT, AND ACCIDENTAL MEANS OF INJURY. 


455—Death from murderous assault on insured, for which he is in no wise 
chargeable with blame, is caused by “accidental’”’ means though inflicted 
intentionally so far as assailant was concerned. Kascoutas v. Fed, Life 
Ins. Co. (Iowa) 

455—Rupture of blood vessel resulting in death held not "accidental. 
bands v. Indiana Travelers’ Aca Ass’n (Ind.) 


4 464. INTENTIONAL INJURIES. 

464—-Provision of accident policy excepting injuries intentionally inflicted 
held to apply only to disability, and not to death Kascoutas v. Fed. 
Life Ins, Co. (Iowa) 

464—Exemption from loss by intentional. act. ‘of “another held to relate “to 
disability, and not to fatalilty; ‘disability’, ‘fatal injuries’. Provi- 
dent Life & Acc.. Ins. Co. v. Johnson (Tex.) . 


$ 465. SUICIDE OR SELF-INFLICTED INJURIES. 


465—Policy of insurance held by its terms to insure against death by vio- 
lence including suicide.—It was competent for parties to agree that in 
policy of insurance against death by violence, defense of suicide should 
be excluded. Seiler v, Com’! Acc. Ins. Co. (Mjnn.) ceeece 

465—Beneficiary under policy excluding suicide, sane or insane, may recover 
if insured was so insane he did not know he was taking his life. Colum- 
bian Nat. Life Ins. Co. v. Wood (Ky.)........ wesc 


XIII. Extent of Loss and Liability of Insurer. 

{B) INSURANCE OF PROPERTY AND TITLES. 

§ 495. LIMITATION OF LIABILITY BY PROVISIONS OF POLICY, BY- 
LAWS, OR CHARTER. 
(1). In general. 


495.(1)—Three-fourths value clause held illegal. Commercial Union Assur 
Co. v. Preston. (Tex.) 


§ 504. EFFECT OF OTHER INSURANCE, 

$5604 Aggregate amount of concurrent polices is value of property nowith- 
standing clause limiting liability Mortgagee need not accept less 
than amount of policy notwithstanding such clause. Martin v. Sun Ins. 
Office of London. (Fla.) 

504.—Coinsurance clause applicable only where interest insured is safe 
in both policies. Lubetsky v. Standard Fire Ins. Co. (Mich.) 


$ 508%. 

608%—Tota! amount of loss of employer from embezzlement is amount 
embezzled less recoveries made prior to demand of indemnity. a 
State Bank v. Maryland Casualty Go. (Wis) 


(C) GUARANTY AND INDEMNITY INSURANCE, 


§ 614. DAMAGES INCURRED OR PAID. 


$14—“No action clause” in employers’ liability policy upheld. Skaggs v. 
Gotham Min. & Mill. Co. (Mo.) ..... eocccce 








Topical Index. 






514—Where insurer has elected to defend insured is not compelled to pay 
judgment, in order to recover from insurer. Reilly v. Linden (Minn.). 

514—Loss to bank from compromising claim with trustee in brankruptcy 
held not covered by fidelity insurance——fidelity insurer not required 
to defend suits—Fidelity insurer not called upon to indemnify employer 
for money paid to avoid publicity. Bristol Trust Co. v. National Surety 
Ce GEES, +o cen ntansodaes cxecbacneed cxe6bwdnee scab bees bas eelbenleaees 533 









§ 514%. DEFENSE OF ACTIONS. 
514%—Carrier was liable for failure to defend suit, a. employee was 
minor. ‘ Southern Surety Co, v. Columbian Ins. Co, (Ind,)........ oe 302 
514%—Agreement of surety company to take appeal for Saainseal against 
client held binding contract. McAleenan v. Massachusetts Bonding & 
BOM CO REL cc ivvece deanivinveksadecncasul cedueerecdulvseeeuncus 307 
514%4—Defenses of lack of notification of suit and interference with insurer’s 
| me gl age not sustained. Southern Surety Co. v. Puryear-Meyer 
rocer Co. LP -WAEUS Co's CAL REGARD DARD ASAREMSRR ENC CES COREE ONES 


(D) LIFE INSURANCE. 


§ 515. AMOUNT PAYABLE ON DEATH. 


515—Insurer’s acceptance of premium did not preclude it from denying lia- 
bility for more than cash-surrender value under provision as to military 
service. Lofstead v, Bank Savings Life Ins. Co, (Kan.).......+++..+ -. 3239 
615—Finding as to sum recoverable under policy held correct—company has 
‘' vight to charge extra premium for extra hazard in —— service. 
Watkins v. Louisiana State Life Ins. Co. (ArK.)...... cece cence eeeeee -. 319 
515.—Provision reducing liability for military service held void because 
extra prefium was not fixed. Arendt v. No. American Life Ins. Co. 














426 
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515.—Upon suicide within one year, only premium is recoverable. Martin 

v. Penn Mut. Life Ins. Co. (GO) .nccccccccccccccccccccccccccccccece 553 
515.—Exception, death in military ‘service, held applicable to death on 

troop train. Mutual Life Ins, Co. v. Johnson. (Ga.) ......e ee eeeeeeee 523 











§ 619. PARTICIPATION IN DIVIDENDS OR PROFITS. 
§ 520. IN GENERAL. 


520—Method of computing surplus due on policy is approved.—Writteu 
illustration attached to policy held not to guarantee surplus. Maddox 














Vv. Metenl Eilts Ene. Co. of Mow: Tee GEV sos iccccccsscctecicéer vices 92 
5620—Company cannot complain of judgment for minimum stated by agent. 
Manhattan Life Insurance Co. v. Stubbs (TeX.)........0eeeeeeecceeeeeee 123 











§ 623. DEDUCTIONS AND OFFSETS. 
523-——Premium due is deducted after death which occurred during days of 
grace. Landrigan v. Mo. State Life Ins, Co. (M0.).......eeceeeeeeecee 107 









(E) ACCIDENT AND HEALTH INSURANCE, 
$ .525. CONFINEMENT TO HOUSE OR BED UNDER CARE OF PHY- 














SICIAN. 
525—Accident policy held not to require treatment when none of value could 
be given. Hunter v. Federal Cas. Co.. of Detroit, Mich, (N. Y.)........ 174 
625—Confinement in insane asylum held “confining disability’. Donlen v. 


Fidelity & Casualty Co. (N. Yi.) w..cccccec ec ee ccc eeerneceneeceeetene 413 


§ 527. PARTICULAR INJURIES SPECIFIED IN POLICY. 


$27—Garage company, letting cars to others to drive and contro!, is com- 
mon carrier within provision for double indemnity for death while trav- 
eling in public conveyance. Rathbun v. Ocean Accident & Guarantee 









COrp. (TY.) wnccccccccccvccccccvescccccccscccescecesescesess sees erccce 52 
b27—Visible mark on body” required by policy need. not be scar or abrasion 
on the surface. Hunter v. Federal Cas. Co. of Detroit, Mich. (N. Y.). 174 






$ 628. IMMEDIATE, CONTINUOUS OR PERMANENT DISABILITY, 
$28—Disability ocourring two months after accident was not “immediate’’. 
Herwig v. Business Men’s Acc. Ass’n of America (Mo.)........ esecee 66 
$ 530. LIMITATION OF LIABILITY BY PROVISIONS OF POLICY. 


530—No recovery for both total and partial disability. Spilman v. Masonic 
BWhat. ACE CO, CMA) cece ciccsoccdcidvvcevecdcctescviocdsécendcvestsuseves 167 














XIV. Notice and Proof of Loss. 


§ 537. PERSONS WHO MAY GIVE NOTICE OR MAKE PROOF. 


S37—Proofs of loss, by mortgagee do not entitle insured to proceeds of fire 
policy. Anderson v, Fidelity Co-operative Fire Ins, Co. Gilbert v. Knapp 
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§ 639. TIME FOR NOTICE AND PROOF. 


(3). “Immediate” notice. 


639(3)—"Forthwith” or “immediate” in theft policy as to time of notice or 
loss means reasonable; usually a jury question. Falls City ee 
Supply Co. v. Potomac Ins. Co. (Ky.) ...... se FS SEO EER GA ea'ee x 428 
539(3)—Condition of policy requiring insured to give insurer ‘forthwith “no- 
tice of loss or damage to automobile held reasonable. Falls City Plumb- 
ing Supply Co. v. Potomac Ins. Co. (Ky.) ..... SV eserves fe St Weawee be cernp See 


(5). Effect of failure or delay. 


639(5)—Proofs of fire loss to be made within time specified. Anderson v. 
Fidelity Co-operative Fire Ins, Co. Gilbert v. Knapp (N. Y.)........- 60 
539.(5)—Proof of loss time limit and forfeiture provisions held valid 


failure to present proofs within time defeatsi recovery unless waived. 
Folds v Fireman’s Fund Ins. Cv. (Ga.) 


§ 549. 































OF PERSON OF INSURED AFTER INJURY OR 








INSPECTION 
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649—Provision that in event of death by accidental means policy is forfeited 
if assured is cremated without first giving the company seven days’ no- 


tice held void. Kroner v. Order of United Com’ll Travelers of 
America (Wis.) 















§ 550. EFFECT OF STATEMENTS AND PROOFS IN GENERAL. 
550.—Proofs of death not conclusive against beneficiary. 


Stricker v. Metro- 
politan Life Ing. Co. (Mo.) 








MISSTATEMENTS OR OMMISSIONS. 


552.—False proof of loss is no defense unless insurer wag) prejudiced. 
mercial Union Assur. Co, v. Preston. (Tex.) 513 











§ 653. FRAUD OR FALSE SWEARING. ° 
(1). In general. 
553(1)—False statement of loss held ‘‘attempt” to defraud insurer under 


policy—intent to deceive insurer implied by willful false statement in 


proof of loss. Columbian Ins. Co. of Indiana v. Modern Laundry, Inc. 
(U. 8.) 














54. ESTOPPEL OR WAIVER AS TO NOTICE AND PROOFS OR DE- 
FECTS AND OBJECTIONS. 


§ 555. ——- IN GENERAL. 

655—Waiver of notice confers upon insured rights which notice would have 
given... Kearns Vv. N .Amer. Lite & Ca@. Co, CREWIG. ic os vvccccies cence 164 

555—Insurer may waive notice of sickness; notice of sickness waived by 
refusal to pay claim for nonpayment of premiums. Kearns v, N. Amer. 

Life & Cas. Co. (Minn.) 

556. POWERS 

(1). 


556(1)—Authority of local agent to adjust small losses apparent authority 
to adjust all losses and waive proof of loss—authority of local agent to 
effect insurance and collect premiums apparent authority to adjust 
: losses and waive proof of loss, Nat’l Fire Ins. Co. v, Crabtree (Ark.).. 423 
(2). Powers of adjusters. 
656(2}—-Adjuster may waive proof of loss. Lee v, U. S. Fire Ins. Co. (Cal.). 260 


556.(2)—-Under terms, adjuster’s statements held not to waive proofs of 
ae Waren Vere eee BOR, SO. CER.) ccc ccsevecccscnnnsccncsas 


§ 5 


























§ OF OFFICERS OR AGENTS. 


In general, 
































$ 657. EXPRESS WAIVER. 


657—-Clause forbidding waiver of conditions held not to affect stipulations 
to be performed after loss. Reilly v. Linden (Minn.)..........eeeseee8 


557—Immediate service of written notice of aecident may be waived by parol. 
Reilly v. Linden (Minn.) ..... 









oer veevccccces ce eeecececccercescccccccs SOE 
















658. ——- IMPLIED WAIVER IN GENERAL, 
(1). Acts and conduct in general. 






558.(1)—Objection that disability certificates were not by licensed physi- 
cian held waived. Pruitt v. Natinnal Life & Acc. Co. (Ma) 
2). Statements and acts of officers and agents. 

558(2)—Where insurer's agents prevented insured from making proof of 










loss, recovery was not barred Lee v. U, S. Fire Ins. Co. (Cal.). - 260 
558(2)—-Agent’s conduct may waive proof of loss—proofs held waived. by 
such conduct Snell v.. North British & Merc. Ins, Co. (Mont.)........ 270 





658(2)—Facts held to constitute waiver of proof of loss. Nat’l Fire Ins. 
Ce. Vi CHRO LAR) scccesasevesvescnne AG hdWEC ESRC SEO ate s-c0 CCRC ege Ge 











Topical Index. 


_——_ — 


(6). Recognition of I.iability. 


558(6)—Recognition of eee is waiver of proof of loss. Snell v. North 
British & Merc, Ins. Co. (Mont.) ‘ 


§ 559. — DENIAL OF LIABILITY, 
(1). Insurace of property. 
559(1)—Denial of liability held waiver of proofs of loss. tna Ins. Co. v. 
Indiana Nat’l Life Ins. Co, (Ind.) 
659(1)—Denial of liability on ‘another ground held waiver of proof of loss. 
Lee v. U. S. Fire Ins. Co. (Call.) 
559(1)—Denial of liabiity waived formal proof of loss. 
Ins. Co. (Mo.) 
559.(1)—Proof of loss held waived by denial of liability. 
v. Hartford Fire Ins. Co. (ba.) 
559(1)—Denial of liability waives requirement for proof of loss. 
Granite State Fire Ins Co. (Me.) 
559.(1)—Failure to make proof of losli held not to preclude recovery 
view of adjusters denial of liability. Bird v. St. Paul F. & M. Ins. 
Co. (Mich.) 


(2). Life and accident insurance. 


559(2)—Insurer may waive notice of sickness; notice of sickness waived by 
refusal to pay claim for nonpayment of premiums. Kearns v, N. Amer. 
Life & Cas. Co. (Minn.) é 


§ 560. ——- FAILURE TO OBJECT OR TO STATE GROUND OF OB- 
JECTION. 
(1). In general. 
560(1)—Failure to object to proof of loss is waiver of its insufficiency. Snell 
v. North British & Merc. Ins. Co. (Mont.) 


§ 561. —— ADJUSTMENT OF LOSS AND NEGOTIATIONS FOR SETTLE- 
MENT. 


561—Proofs of loss held waiver as matter of law. Makos v. Bankers’ Acc. 
Ins. Co, (Mo.) 

561—Appraisal does not waive proof of loss. Snell v. North British’ & Merc. 
Ins. Co. (Mont.) 

561.—Where insurer agreed within proof of loss time limit to ‘pay for re- 


pains, it waived such requirement... Springfield F. « M. Ins. Co. 
State. (Ark.) 


XV. Adjustment of Loss. 


§ 567. EFFECT OF PROVISIONS OF POLICY FOR APPRAISAL OR 
ARBITRATION. 


567—Provision in policy for settlement by arbitration held to apply to ques- 
tion of liability for loss. Jackson v. State Mut. Rodded Fire Ins. Co., 
Ltd. (Mich.) 
§ 574. VALIDITY AND EFFECT OF APPRAISAL OR ARBITRATION. 
(1). Form, requisites and validity of award in general. 
574(1)—Where arbitrators, in refusing a claim against a beneficial associa- 
tion on a policy, based their award on a void by-law, the award will be 
set aside. Howe v. Patrons’ Mutual Fire Ins. Co. of Mich. (Mich.) 
(3). Partiality or other misconduct of arbitrators or appraisers. 
574(3)—Fraud cannot be based on fact that board of arbitration of bene- 
ficial society decided claim on policy in its favor. Howe v. Patrons’ 
Mutual Fire Ins. Co. of Mich. (Mich.) 
(5). Effect of award in general. 
574(5)—Decisions of board of arbitration of mutual association, agreed to 
as final by members, is conclusive in disputes between members and the 
association.—Proceeding against award by board of arbitration of mu- 
tual association is in equity. Palmer v. Patrons’ Mut, Fire Ins. Ca, 
Ltd., of Michigan (Mich.) a 
574(5)—L oser in preliminary arbitration may not sue at law before apply- 
ing to final board of arbitration as provided in agreement.—Mortgagee 
to whom policy is transferred takes it subject to all its terms—award 
of board of arbitrators provided in policy can be set aside only in 
equity. Jackson v. State Mut. Rodded Fire Ins. Co., Ltd. (Mich.)..... 
574.(5)—Insured cannot sue after award by appraisers without having a- 
ward set aside. Failure of appraiser®| to itemize award does not au- 
thorize suit. Innis v. Firemen’s Fund Ins. Co. (Mich.) 
(7). Actions to set aside award. 


574(7)—Delay of five years held not to constitute laches. Howe v. Patrons’ 
Mutual Fire Ins, Co. of Mich. (Mich.).... Fe 


} 579. SETTLEMENT BETWEEN PARTIES 


579—Receipt in full barred further recover,. Painter v. Mass. Mut. Life 
Ins. Co. (Ind.) 
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579—Receipt in full held not to prevent recovery of balance due for fire 
loss.—Payment by companies of portion of loss assessed against them 
by adjusters before it was due was not sufficient consideration to sup- 
port agreement evidenced by receipt in full satisfaction, Old Colony Ins. 
Co. v. Berryman Realty (‘o. (Ky.) 

579—Insured’s agreement to accept one-third of amount due in settlement 
where there was no defense is void for want of consideration. Burrows 
v. Farmers’ Alliance Ins. Ass’n (Kan.) 

579—Ineurer’s aepeaesens to pay for repairs eliminates question of e- 

mount of liability. Springfield F. & M. Ins. Co. v. State. (Ark.) 

579.—Return of premium and signing of release did not bar recovery. 
Stricker v. Metropolitan Life Ins. Co. (Mo.) 

579 —Title guarantor’s agreement to pay owner named sum for obtaining 
title held binding. De Wyckoff v. Fidelity Union Trust Co. (N. J.). 


XVI. Right to Proceeds. 


§ 5680. POLICY PAYABLE TO OWNER OF PROPERTY OR INTEREST 
INSURED. 


(2). Property subject to mortgage or other lien. 


580(2)—-Mortgagor’s coveant to insure is personal and gives no equitable 
lien on proceeds of motgagor’s grantee’s insurance. Neilson v. Ella 
Realty Co. (N. Y.) 


§ 582. POLICY FOR BENEFIT OF PARTIES INTERESTED IN PROPERTY 
INSURED. 


582—Party to whom loss is payabe cannot recover unless insured can re- 
cover. East Side Garage, Inc., v. New Brunswick Fire Ins. Co, (N. Y.) 
582—Tenant in common held entitled to proceeds of policy covering fire in 
which cotenant lost life. In re Johnson’s Estate. Buth v. Davis (Wis.) 


§ 583. LIFE OR ACCIDENT POLICY PAYABLE TO INSURED, HIS RE- 
PRESENTATIVES, OR ESTATE. 
(1). In general. 


683(1)—Company entitled to pay proceeds to duly qualified administrator 
though knowing of administration in other state. Rice v, Metropolitan 
Life Ins. Co. (Ark.) 


§ 584. LIFE OR ACCIDENT POLICY DESIGNATING BENEFICIARY. 
§ 585. —— RIGHTS OF PERSONS DESIGNATED IN GENERAL, 


(2). Effect of clause making policy payable to relative or per- 
son equitably entitled. 


685(2)—Under facility of payment clause, payment to changed beneficiary 
held to absolve insurer from liability to others.—Settlement in good 
faith with such beneficiary held conclusive evidence of satisfaction of 
claims under policy. Wilson v. Metropolitan Life Ins. Co. (Kan.)....... 


(4). Policy payable to wife and children, 


5685(4)—Minor son of insured and beneficiary who were divorced, held enti- 
tled, under stipulation and agreement, to deferred dividends of tontine 
policy. Thienhaus v. Thienhaus (Wis.) 


(6). Beneficiary paying premiums. 


§85(6)—One paying premiums without agreement with insured acquires no 
lien on fund—wife’s payment of premiums on husband’s life is gift— 
such payments not set aside because of divorce. Gifford v. Gifford (N. J.) 


§ 586. —— VESTED INTEREST OF BENEFICIARY, 


586—Wife held not to have vested interest in policy.—Where premimus were 
paid out of community property did not give wife vested interest in 
policy. Shoudy v. Shoudy (Cal.) 

686—-Under agreement, divorced wife has equitable interest. 
Shoudy (Cal.) : 


§ 6587, —— CHANGE OF BENEFICIARY. 


587—Where insured failed to obtain indorsement of change of beneficiary, 
as required, insurance passes to estate. Marlow v. Paganini (U. S.).... 
687—Assignment without change in beneficiary does not deprive beneficiary 
of interest. Douglas v. Equitable Life Assur. Soc. (La.)..........2000eee 


& 691%. INDEMNITY INSURANCE, 
691%—Jitney bus insurance held for benefit of public, and not insured. Boyle 
Vv. Mfra, Liab. Ins. Co (N. J.) cccccccccccccscccccces coset esneone 
$ 598. ASSIGNEE OF POLICY BEFORE LOSS. we ’ 
(1). In general. 
693.(1)—Assignee who kept up policy is entitled to reimbursement from 


(26) 


208 
; 208 


317 
455 
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proceeds—and to interest on amount mete from date of suit. Doug- 
lass v. Equitable Life Assur. Soc. (La.) ..cceceececceeveeecceeece - 456 


XVII. Payment or Discharge, Contribution, and Subrogation. 


§ 697. TIME OF PAYMENT. 
697—Full amount becomes, due upon default in paying installments. Mil- 
burn v. Royal Union Mut, Life Ins. Co. (MO0.) ......sseeeees Ghhevceiunks 34 


















§ 6598. INTEREST ON AMOUNT OF LOSS, 
698—Insured held entitled to recover interest from date of fire. Conn. Fire 


Fae, Co. We PIM CUS) occ cn ccccscccccccsiccveasesvousscecsccsesccvce 385 
598.—Where company refused payment on ground of nonliability, interest 
allowable from date of action. Back v. Peoples’ Nat. Fire Ins. Cv. 
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610 











§ 599. MODE AND SUFFICIENCY OF PAYMENT. 
699—Incurable insanity did not warrant recovery on policy. Donlen v. Fi- 
Gelity’ & Casualty Co. CN. V.) .ccccccccesccccecccccceccccecsccceéecceses 


§ 601. RECOVERY OF PAYMENTS. 
601—Fraudulent representations to adjusters entitling insurance company to 
necover insuramce moneys paid must have been relied on by adjusters. 
Old Colony Ins. Co. v. Berryman Realty Co. (KY.) ....c.sccceseceeeccecs 44 
601—Proceeds paid by insurer held not recoverable in action of allegation 
of fraud or bad faith. Fireman’s Fund Ins. Co. of California v. Vinton 
(i & rr rrreTT rT er ere reer Tree Tee TT CL er rT eT er eke Cheer 73 


§ 602. DAMAGES FOR REFUSAL OF PAYMENT. 


602—Where judgment is given for amount demanded, attorney’s fees are re- 
coverable, although proof discloses an impleaded matter set-off. New 








































Yorks Life Ima. Co. V. AGRMND (ATE) csccccvccescncceccccvervciccecescccs 81 
602—Company liable for statutory penalty for failure to pay full amount due. 
Manhattan Life Ins. Co. Vv. Stubbs (Tex.). .ccccccccccccccccccctocseceseces 123 
602-——Maturity of endowment poilcy is “‘loss’’ under statute imposing penalty. 
Manhattan Life Ins. Ca. V. StbOe CHG Pics ccc cbs cdiceeccwdccsaceccconne 123 
602—Where refusal to pay claim was not willful no penalty should attach. 
Bennett v. Standard Acc. Ins. CO, (MO.)...ccrccccscccveccccvccsccccces 401 
602—Penalty and attorney’s fees not authorized in action on theft policy. 
Natl Fire Ine. Co. V..CPremire®, CAPE)  ccsieCaccanssesccencnemensue cession 423 
602.—Statutory penalty applies, though no written policy issued. Gt. 
Southern Life Ins, Co. V..DGimt.. CPO) occ ciccccd tae vein cccccucedavancen 591 











§ 605. SUBROGATION OF INSURANCE. 
§ 606. ——- ON PAYMENT OF LOSS IN GENERAL. 


(1). In general, 


606(1) —Proofs of loss held admissible in action by insurer for destruction of 
property by fire. Maris v. H. Crummey, Inc. (Cal.) .........cceceeeees - 361 

606.(1)—Insurer’s right of subrogation not barred by settlement between 
tort-feasor and insured for less than former’s liability insured liable 
to insurer only for amount received in excess of total loss. Camden 
Fie ta Dee VU, SOR Clee ae) cccacécneccvsacattuceenscnedes score 670 

606.(1)—Inemrer’s right of subrogation against third party, cause of loss, 
measured by terms of clause such insurer must make claim to in- 
sured before paving loss—‘‘salvage’”’ defined—insured waived right of 
subrogation by making settlement entitling insured to salvage ex- 
ient to which insurer may then participate in ampunt recovered by 
insured against third party. Home Ins, Co. v. Hartshorn. (Miss.) .. 499 


(5). Subrogation under guaranty and indemnity policies. 


606.(5)-—-Where fidelity insurer’s right of subrogation was lost, there could 
be no recovery. Bristol Trust Go v. National Surety Co. (Conn.) .... 533 














































XVIII. Actions on Policies. 
§ 614. DEFENSES. 


§ 615. IN GENERAL. 

615.—Refusal of insured to submit to examination suspended right to re- 
cover pleadable im abatement, not bar, and, if sustained results 
only in dismiasal Philadelphia Underwniter’s Agency v. Driggers 






















CBORs)  ccvcnccvvrecacetes cere aes Khe 06066046 noms 6 areR en ede ns oeeeede ces 
615.—Tender of return premiums necessary to defense for false @tatemente. a 
State, Tite Tee Co V, Peeseeen CRM) vans ccanbissevuuiencever cies 557 





615 —Repairs by mortgagors held not to prevent recovery by ‘insured mort- 
gagee——fact that right to recover from companies depended on 
prosecution of instant suit is no defense. Lindemann v. American Fire 
ane. Co. Of Newark, BM. J: Gt Bh CHG) 2. ccccccccsvccsccncecctens 629 
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§ 619. SPECIAL STATUTORY LIMITATIONS. 
619—Limitation from action on life policies not applicable to casualt 
policies, Witkowski v. Fidelity & Casualty Co. of New York. (Mfich.). 667 


§ 620. LIMITATIONS BY PROVISIONS OF POLICY. 


§ 622. —— TIME WITHIN WHICH ACTION MUST BE BROUGHT. 
(2). Validity of provisions. 


622(2)—Time whem action may be brought on insurance policy may as well 
be regulated by parties as any other conditions containd in their agree- 


meee, ae v. Fidelity Co-operative Fire Ins. Co. Gilbert v. Knapp 
CN, . 


SPE SSERDT CDS OSH ORCOTDS EERO CORE PEd ON KG0 46 <i0'ee EN wd REE e.AaSs oe wale 50 
622 (2)—Provision against suit after one year from accruing of cause of 
action held void. New York Life Ins. Co. v. Lahr. (Ind.) .......... 437 
§ 624. PARTIES. 
(1). Parties plaintiff in general. 


624(1)—Complaint by owners of warehouse receipts not demurrable for fail- 
ure to sue in name of warehouseman or to make him party—ware- 
houseman could sue on policies issued for benefit of warehouse receipt 
owners at their request. Lewis v. Home Ins. Co. (N. Y.).........- coos S96 

624(1)—-Insured could sue on policy for loss of others for whose benefit policy 
was written with knowledge of insurer. Burrows v. Farmers’ Alliance 
ek Se SOD else shennan s wap eu ediae aes an bile ke Oks what cain deans 6c Va 

624.(1)-—Companies liable if not recovered from defendants held not “real 
parties in interest’’—control of suit by contingently liable company does 


not make it party in interest. Lindemann v. American Fire Ins. Co. 
of Newark, N. J. et al. (Mich.) 


(5). Necessary and proper parties. 


624(5)—Mortgagee held necessary party to suit on policy, 
Reyman (Ind.) 













































7Etna Ins. Co. v. 















§ 625. PROCESS. 


§ 627. ——- AGAINST FOREIGN INSURANCE COMPANIES, 
(2). Service on insurance commissioner or other official. 


627(2)—Service upon state insurance commissioner will support default 
judgment against company having made commissioner its atorney in 
fact for service of process.—Clerk need not mail copy of summons to 
foreign insurance company where insurance commissioner was served as 
its attorney in fact.—Where process was served upon state insurance 
commissioner as attorney in fact or for foreign insurer it wil be pre- 
sumed the commissioner mailed copy of summons to defendant. Fidel- 
ity & Casualty Co. of N. Y. v. Cross (Miss.) 


§ 628. DECLARATION, COMPLAINT, OR PETITION. 


§ 629. ——— FORM AND REQUISITES IN GENERAL. 
(1). In general. 

629(1)—Complaint held to sufficietly allege property had not been removed. 
An Te: Oe. F. TOON CHD. o.0:0in 0.00 0.0'000.8e 6n00cn'os ce ees tieneees see 36 ; 

629(1)—Complaint held to allege 60 days elapsed after notice of loss—it must 
allege 60 days elapsed after proof of loss—allegation of performance of 
conditions does not show 60 days had elapsed. Smith v. Franklin Fire 
OG 0 er, CE Deg cote sronrelt CAS COREE S516 > 96 bROE08 eR RAE NOES SEINE 139 

629(1)—Complaint on policy held not to supply by inference omitted alle- 
gations as to administration. Provident Life & Acc. Ins. Co. v. Johnson 
CHAD, 000-0060 6:65 e900 6.0:9.6.0.6-4 Nae :9)/5.55.0:0, 06.09.50 Owe. W A 66.8680 0.008 00.00 0 e808 8:00 

629(1)—Statutory attorney’s fees should be demanded in _ declaration. 
United States Fire Ins. Co. v. Dickerson (Fla.) ........eeeeeeeeees esee 

629 (1)—Pleadings held to allege estopple to deny acceptance of appli- 
cation, Gt. Southern Life Ins. Co. v. Dolan. (Tex.) ......-.ceeeeeeeees 691 































(2). Making and terms of contract. 


629(2)—Petition sufficiently stated consideration for contract of insurance 


where it alleged that plaintiff paid premiums when due. Makos v. 
Bankers’ Acc. Ins. Co. (Mo.) 





§ 634. —— PERFORMANCE OR WAIVER OF CONDITIONS. 
(1). In general. 


634(1)—Complaint held sufficient pleading of waiver. East Side Garage, 
Inc., v. New Brunswick Fire Ins. Co. (N. Y.)....... Ce rcccccceces eessace 
634(1)—Allegation insured refused demand for ascertainment of loss is suffi- 
cient, Smith v. Franklin Fire Ins, Co. of Phila. (Mont.)....... ag Gane 189 
634(1)—General allegation of performance of condition precedent is_suffi- 
cient against demurrer. Smith v. North American Acc. Ins. Co. (Nev.) 653 
(2). Conditions as to notice and proof: of loss. 


634(2)—Waiver of condition in fire policy to be alleged. Anderson v. Fidel- 


(28) 
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ity Co-operative Fire Ins. Co. Gilbert v. Knapp (N. Y.)......eecesee++ 60 

634(2)—Proof of loss must be furnished in addition to notice—allegation of 
performance of condition sufficient to show proof of loss. Smith v. 

Franklin Fire Ins. Co. of Phila. (MOmt.). cccssccccvcsccessccosseccsccece S00 
















§ 638. NONPAYMENT. 


€38—Petition held to sufficiently allege defendant’s indebtedness. Makos v. 
Bankers’ Acc, Ins. Co. by weeeronccanece Cen peecsddencscerccsos ‘ 












§ 640. PLEA ANSWER, OR AFFIDAVIT OF DEFENSE 
(2). Avoidance and forfeiture. 


640(2)—-Affadavit must state defense that bill of lading was not “clear”. 
Wm. Zoller Co. v. Hartford Fire Tue. Co. (PS) .cccocccdvcvecccvess 546 

640(2)—Brief statement of defense to be strictly construed. Russell v. 

iranite State Fire Ins. Co. LP Rademends dees neh eeab weed es aumedaawve 


§ 645. 















ISSUES, PROOFS, AND VARIANCE 
(1). Issues made by pleadings. 


645(1)—Policy will not be declared void for mutual mistake in absence of 
pleading and proof thereof. Seiler v. Com’! Acc. Ins. Co. (Minn.)...... 61 







(3). Evidence admissible under pleadings. 


645(3)—Evidence of waiver of performance of conditions in policy is inad- 
missible under allegations of full and compete performance. Anderson 









v. Fidelity Co-oprative Fire Ins. Co. Gilbert v. Knapp (N. Y.)........ 50 
645(3)—Allegation of compliance with policy conditions renders it unneces- 

sary to plea@ waiver. Makos v. Bankers’ Acc, Ins. Co. (Mo.).......... 63 
645(3)—Proof of waiver did not establish allegation of performance of proof 

of loss. Snell v. North British & Merc. Ins. Co, (Mont.)............ -. 270 






645(3)—Iowa statute does not prevent defense under general denial that loss 
was not covered. New Amsterdam Casualty Co. v. Iowa State Bank 
(ae @ Peeereerrr err e rere ee Ce eT ee ee ee 


(5). Variance. 


645(5)—Variance between allegation of request for renewal of policy and 
proof is fatal. Republic Ins. Co. vi Meee (TOK) wsccccccvccvcdsesseces 153 


§ 646. 































PRESUMPTIONS AND BURDEN OF PROOF. 


(1). In general, 


646(1)—Plaintiff has burden of proving delivery. New York Life Ins. Co. v. 
MGSO CAVE.)  v.cccccces ccs censscserccccredear ensues sceeesn na wee 
646(1)—Burden of showing 60 days not elapsed since loss was "ascertained 

rests on company. Smith v. Franklin Fire Ins, Co. of Phila. (Mont.). 139 
646(1)—Difference between actual and estimated surplus held not to raise 

presumption of fraud. Maddox v. Mutual Life Ins. Co. of N. Y. (Ky.).. 92 
646(1)-—Burden on insured to show automobile had not passed out of its pos- 

gression when stolen. Security Ins. Co. v. ere eT ee Motor 





















CL 3 BERR Teer ee Te RTT TT ee CT ee er Te 203 
646(1)-—Burden is on insured to prove marine loss was due to. risk insured 
against. Green v Glove & Rutgers Fire Ins. (N., Y.) ....c-cecceeeeees 518 
(1%) 








646(1°4)—Production by insurer of written employer’s statment raises pre- 
sumption it was acted upon in issuing policy. Roach-Manigan Paving 
Co. v. Southwestern Surety Ins. CoO. (MMOs) ..ccccccccscccvcccccseseccs 537 


(2). Avoidance and forfeiture—lInsurance of property. 


646(2)—-Burden not on insurer to show misrepresentation or violation of 
policy materially increased risk, Taylor v. Nat’l Live Stock Ins, Co. 
CROWD: <6 'n.6 sccd:i-a0.0's0 eens Se pir bbee Caensle CR EUS Se REEE REN ag wal encase panes 185 

646(2)—Brief statement relying only on vacancy clause does not include 

occupancy clause. Russell v. Granite State Fire Ins. Co. (Me.) ...... 


(3). Life and accident insurance. 
646(3)—-Burden was on insurer to prove fraud or misrepresentation. Ma- 
kos v. Bankers’ Acc. Ins. Co. (MO.). 2s. ccccccccccccccccccsccncces 63 
646(3)—Insurer has burden of proving that "answers in application ‘were 
fraudulently made. Mutual Lief Ins. Co. of New York v. Hoffman (Ind.) 222 
(4). Payment of premiums 
646(4)—Burder is on beneficiary to show delivery and payment in good 
health. Ansin v. Mutual Life Ins. Co. (Mass.) ........+-.+. CL CES OO OS 456 
(6). Risk and cause of loss in general. 
646(6)—Leak shortly after sailing raises presumption that vessel was un- 
seaworthy. Green v. Globe & Rutgers Fire Ins. Co. (N, Y.) ....... . 518 
(7). Suicide. 


646(7)—Pleading.—Burden of proof as to suicide held on plaintiff. Griffith v. 
Continental Cas, Co. (MO.) ..ceccecceereerrecnee pei chuentse netedtesanes« Wee 
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646(7)—Beneficilary makes prima case by proof of death——presumption 
is aginst suicide. Watkins v. Reliance Life Ins. Go. (Ark.) 


(9). Notice and proof of loss. 
646(9)—Plea of false swearing in proof of loss held to support instructions 


as to burden of proof. United States Life Ins. Co. v. Dickerson (Fla.).. 


§ 647. ADMISSIBILITY OF EVIDENCE. 
§ 648.—IN GENERAL 
(1). In general. 


648(1)—Not error to admit agent’a estimate of value at end * — 
period. New York Life Ins. Co. v. Lahr. (Ind.) 


(2). Subject-matter included. 
648(2)—Where insured gave note for defaulted premium but was not 


examined for reinstatement, evidenge of health was perjudicial to 
company. Darby v. Northwestern Mut, Life Ins. Co. (Mo.) 


§ 660. APPLICATION FOR INSURANCE. 

650—Application executed in foreign state held admissible although not at- 
tached to policy. New York Life Ins. Co. v. Long (Ky.). 

650—Application not attached to policy held inadmissible—notwithstanding 
provisions authorizing defense of fraud. Kennedy v. Metropolitan Life 
Ins. Co. (Iowa) 


§ 651. —— POLICY OR OTHER CONTRACT. 


(1). Tn general, 


651(1)—Will of assignee held inadmissible to show assignment. Scheid v. 
Storch (Pa.) oe 


§ 659. —— DEATH OF OR INJURY TO PERSON INSURED AND CAUSE 
THEREOF. 


(2). Suicide. 


659(2)—Where insured’s body had never been found, his letters and testi- 
mony as to his conversation held admissible to show suicide intent. 
Northwestern Mut. Life Ins. Co. v. Johnson, National Life Ins. Co. v. 
Miller (U. 8S.) 


§ 661. AMOUNT OF LOSS, 


661—Evidence of whole loss sustained admissible where plaintiff had other 
insurance. Conn. Fire Ins. Co: ¥.' Fields (TOK.) .. cccccctcccscccsccuece ° 


§ 662——NOTICE AND PROOF AND ADJUSTMENT OF LOSS 
(1). In general. 


662(1)—Form of question held improper and prejudicial. Watkinig v. Re- 
liance Life Ins. Co, (Ark.) 


§ 664, ESTOPPEL OR WAIVER, 


664—Evidence as to statement of insurer’s agent concerning time for pay- 
ing premiums admissible to show course of dealing. Duncan v. Great 
Western Acc. Ins. Co. (Iowa) 

664—Acceptance of other notes not shown as given afier default, inadmiss- 
able to show waiver of default. Darby v. Northwdstern Mut. Life Co. 
(Mo.) 

664—Testimony of medical examiners held admissible against company on 
issue of estoppel. Gt. Southern Life Ins Qo. v. Dolan. (Tex.) ...... 


§ 665. WEIGHT AND SUFFICIENCY OF EVIDENCE, 


(1). In general. 


665(1)—Evidence held not to show that statement that estimated surplus 
was based on past experience was fa!se. Maddox v. Mutual Life Ins. 
Co. of N. Y. (Ky.) 

665(1)—Evidence held to support finding of vexatious refusal to pay. 
Winkler v. Standard Acc, Ins. Co. (MO0.).........ceeseeeees 

665(8)—Evidence held to warrant inference of waiver of provision against 
reinstatement. Kimball v. New York Life Ins. Co. (Vt.). vecescceve 


(2). The contract. 


665(2)—Modification of coverage clauses in fire policies must be shown by 
clear and positive evidence. Old — Ins. Co. v. ne Realty 
Oo, (Ky.) oes 

666(2)—Evidence held ‘to ‘show ‘that debt, “for “which “party. claimed assign- 
ment of policy, was settled by consent decrea—Fact that insured con- 
tinued to pay premiums to be given weight on question of assignment. 
Downs V. Robinson (TOWR) 2... ccccvccsccccccccvcccccsccccccsccccccccsece 


(30) 
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665(2)—Evidence held sufficient to support verdict. Reserve Loan Life 
Ins. Co v. Leising. (Ind.) 


(3). Avoidance and forfeiture. 


€65(3)—Evidence held to warrant finding that plaintiff was sole and un- 
conditional owner of the property specified in policy. Malter v. Nat’) 
Fire Ins. Co. of Hartford (Cal.) 
665(3)—Evidence held not to show insured knew or should have known ‘he 
had pleurisy when examined. Sligh v. Sovereign Camp, W.. O. W. 
Cc. 


(8s. 

665(3)—Evidence held to justify finding that insured had informed insurer’s 
representatives of former operation—prior surgical operation and illness 
of which insurer claimed to have received no notice, held shown by evi- 
dence not to have contributed to death from pneumonia. Northern 
Assur. Co. of Mich, v. Kelly (Mich.) 

\665(3)—Evidence held sufficient to justify findings that statements in 
me wera true. Western & Southern Life Ins, Co. v. Angel 


nd.) 
665(3)—- Evidence held not to prove fraudulent representations as to location 
of live stock insured. Waters v. Nebraska Mut. Ins. Co. (Neb.) .. 


(4). Loss and Hability of insurer in general. 
666(4)—Evidence held not to show that house was destroyed by wind. 
Palatine Ins, Co, v. Petrovich (Tex.) . 
665(4)—Evidence held to sustain finding that loss was caused by peril. in- 
sured against. Green v. Globe & Rutgers Fire Ins. Co (N. 
665(4)—Insured not required to prove that person whi took automobile 
intended to steal it. Bird v. St. Paul F. & M. Ins. Co (Mich.) 


(5). ——- Life and accident insurance, 


665(5)—Evidence held sufficient to support finding that insured died in mil- 
itary service. Watkins v. Louisiana State Life Ins. Co. (Ark.)......... 

665(5)—Finding that insured was engaged in carpenter work sustained. 
Cerny v. Hawkeye Commercial Men’s Ass’n of Mnrshalltown. (la.) 


(6). Suicide. 


665(6)—In action on policy evidence is held sufficient to ee judgment 
for plaintiff. Bennett v. Standard Acc. Ins. Co. (Mo.). 


(8). Estoppel or waiver. 


665(8)—Policy terminable on violation of clauses against change of owner- 
ship or use of insured automobile for transporting passengers for hire 
Wood v. American Automobile Ins. Co. (Kan.).......... 

665(8)—Eviderice held to warrant verdict finding waiver of proof of 
loss. Russell v. Granite State Fire Ins. Co. (M 


§ 666. AMOUNT OF RECOVERY. 


666—Undisputed debt to company deducted, though it denied all — 
Landrigan v. Mo. State Life Ins. Co. (Mo.) 


§ 668. QUESTIONS FOR JURY. 
(1). In general. 


668(1)—Penaity imposed for refusal is based on construction that is° con- 
trary to court decision. Landrigan v. Mo. State Life Ins. Co, (Mo,)..... 

668(1)—Question of attorney’s fees and vexatious refusal to pay held prop- 
erly submitted to the jury. Rabok Mfg. Co, v. Scottish Union & Nat’l 
Ins. Co. (Mo.) 

668(1)—Error to refuse to submit issue of insanity when beneficiary” ‘was 
changed. Columbian Nat. Life Ins. Co. v. Wood (Ky.).......... 

668(1)—-Question of vexatious refusal to pay held for the jury. Rabok Mte. 
Co. v. Agricultural Ins. Co. (Mo.) 

668(1)—Instructed verdict held not error. 
(Mich.') 


The contract in general. 


668(3)—+-Good health standard is basis for policy’s issue—health at time of first 
payment held for jury. Eastern Dist. Piece Dye Works, Inc., v. Trav- 
elers Ins. Co. (N. Y.) 

668(3)—Question of delivery held for jury—question of insured’s health ‘on 
delivery held for jury. Fleckenstein v. Provident Ins. Co, (N. D.)...... 

668(3)—Facts held to take to jury issue of company’s knowledge that 


applicant believed application accepted. Gt. Southern Life Ins. 
v. Dolan. (Tex ) 


(4). Avoidance and forfeiture, 


668(4)—Whether use of naphtha by manufacturer of paint voided policy on 


equipment held for jury. Rabok Mfg. Co. v. Scottish Union & Nat’! Ins. 
Co. (Mo.) 


(6). Fraud or misrepresentation in general. 
668(6)—-Whether representations are substantially true is for jury or trial 


court. Mutual Life Ins. Co. of New York v. Hoffman (Ind.)............ 222 


. (31) 
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668(6)—Whether parties have made statements in application material to 
risk is question for court. materiality of representations dapending 
on inferences from facts is for jury. Smith v. North American Acc. 
Ins Co. (Nev.) ! 

intent to deceive held for 

jury. Muhlbach v. Illinois Bankers’ Life Ass’n, of Monmouth, (IIl.) 


(7). Health, condition, or habits of insured, 


668(7)—Materiality of insured’s representations held for jury. Makos v. 
Bankers’ Acc. Ins. Co. (Mo.) 

668(7)—Falsity of assured’s representation of health is question of fact. 
Eastern Dist. Piece Dye Works, Inc., v, Travelers’ Ins. Co. (N. Y.). 

668(7)—Issue of misrepresentations as to health held for tae. Bray v. 
Amer. Nat. Assur. Co. (Mo.) 

668(7)—-Falsely represented condition of health as contributing to death 
held for jury. Stricker v. Metropolitan Life Ings. Co. (Mo) 


(10). Loss and liability of insurance in general. 


668(10)—-When evidence was in conflict as to existence of visible marks of 
burglarious entry, it was error to direct verdict for plaintiffs—though 
evidence as to such marks was uncontradicted, verdict was improperly 
directed. General Acc., Fire & Life Assur. Corp. v. Cohen (Colo.)....... 

668(10)—Whether automobile had been stolen held @or jury. Price v. 
Royal Ins. Co. (Wash.) 

668(10)—lInsurer’s liability for cracks in steam boiler held for jury under 
evidence. First Nat. Bank of Boone v Royal Indemnity Co. (lowa) 


(11), —— Life or accident insurance. 


668(11)—Although insured performed usual duties for part of day after ac- 
cident, question of total disability was for jury. Hayes v. North Amer. 
Life & Cas. Co. (Minn.) 

668(11)—Whether insured was suffering from injury from accident or from 
disease is question for jury under evidence. Hunter v. Federal Cas. Co. 
of Detroit, Mich. (N. Y.) 


(12). —— Suicide. 


668(12)—Evidence held to require that court direct verdict for insurer on 
ground that insured committed suicide. Deweese v, Sovereign Camp, 
W. O. W. (Kan.) 


(14). Notice, proof and adjustmeent of loss. 


668(14)—Proof of mailing proof of loss held to raise issue of receipt. Zoob 
v. Amer. Alliance Ins, Co, of N. Y. (N. Y.) 

€68(14)—Evidence of waiver of any different compliance with condition of 
policy as to notices to insurer sufficient for jury. Hunter v. Federal 
Cas. Co. of Detroit, Mich. (N. Y.) 

668(14)—“"Forthwith” or “immediate” in theft policy as to time of notice or 
loss means reasonable; usually a jury question. Falls City Plumbing 
Supply Co. v. Potomac Ins. Co. (Ky.) 

668(14)—-Whether notice of theft of automobile was given within a reason- 
able time held for jury. Falls City Plumbing Supply Co. v. Potomac 
Ins. Co. (Ky.) 


(15). Estoppel or waiver. 


668(15)—-Whether provision for immediate notice of accident in policy waived, 
held for jury. Marcus v. Mfrs, Liability Ins. Co. (N. J.). 

668(15)—Facts held to take to jury issue of estoppel to deny acgeptance 
of applicaion. Gt. Southern Life Ins Go. v. Dolan. (Tex.) 

668(15)—Whether insurer waived time limit for payment and insured acted 
with reasonable promptness held for jury. Paul v. Reliance Life Ins. 
Co. O(N. . 


§ 669. INSTRUCTIONS. 
(1). In general. 


€69(1)—An action on policy should define rights of parties other than plain- 
tiff in contract and limit plaintiff's recovery to amount of own loss. 
Burrows v. Farmers’ Alliance Ins. Ass’n (Kan.) 
(12). Extent of loss and liability of insurer 
669.(12)—Inemrer’s agreement to pay for nepairs eliminates question of a- 
mount of liability. Springfield F. & M. Ins. Co. v. State. (Ark.) 


§ 670. VERDICT AND FINDINGS. 

670—Finding that answers were not false and fraudulent held equivalent to 
finding that they were substantially true. Mutual Life Ins. Co. of New 
York v. Hoffman (Ind.) 


$ 672. JUDGMENT. 


6€72—Although involving two a judgment was properly entered. 
guson v. Home Ins. Co. (Mo.) 

€672—Loss of others than plaintiff in action of policy ‘covering interests of 
such others, involving issue as to the rights of such others, should be 
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ascertained and adjudged to them. Burrows v. Farmer’ Alliance Ins. 
Ass’n (Kan.) 


§ 675. COSTS AND ATTORNEY’S FEES. 


675—Statute providing for attorney’s fees on unsuccessful defense by company 
is valid under police power—evidence as to attorney’s fees inadmissible 
where not demanded; . attorney’s fees may be allowed upon agreeement 
between parties. United States Fire Ins, Co. v, Dickerson (Fla.) 


XIX. Reinsurance, 
$ 677. THE CONTRACT IN GENERAL. 
$ 679. CONSTRUCTION AND OPERATION. 


€79—Reinsurer cannot set up lack of insurable interest. 
Union v. Manes (Ark.) 


679—Final settlement of liability reinsurance contract held to mean deter- 
mination of original liability. Poe v. Munich Reinsurance Co. (U.S.).. 


§ 681. CANCELLATION OR SURRENDER. 
€81—Reinsurer, who terminated contract, cannot require 
business. Poe v. Munich Reinsurance Co. (U. 8S.) 


§ 685. ° NOTICE AND PROOF OF LOSS TO REINSURER. 
685—Liability of reinsurer depends on terms of 
Southern Sur. Co. v. Equitable Sur. Co. (Okla.) 


American Ins. 


continuation of 


reinsurance contract. 


XX. Mutual Benefit Insurance. 


(A) CORPORATIONS AND ASSOCIATIONS, 


§ 688. EXEMPTION FROM GENERAL LAWS REGULATING INSUR- 
ANCE. 
€88—Foreign benefit society issuing certificate not specifying matters re- 


quired by statute not exempt from general laws. Harris v. Switchmen’s 
Union of North America (Mo.) 


§ 694. MEMBERSHIP. 
(2). Expulsion or suspension. 


694(2)—Policy violating law is void from its inception; promise of insured 
to pay defendant benefit of $400 on expulsion held without considera- 
tion.—Supreme Council, as trustee of property, held without authority 
to divert funds by payment to member legally expelled. Farrell v. 
Nat’l Civil Service Endow’t Ass’n (N. Y.) 

€94(2)—-Charges against recorder of fraternal benefit society held 


justify expulsion. Schulz v. Supreme Tent, Knights of Maccabees of 
World (Mo.) 


(B) THE CONTRACT IN GENERAL. 
§ 711. NATURE OF THE CONTRACT. 


711—Contract of insurance held not one on assessment plan, requiring de-- 
posit of premiums paid in court in order to set up defense of misrepre- 
sentation. Wilson v. Brotherhood of American Yeomen (Mo.) 


§ 712. WHAT LAW GOVERNS. 


712—Place of delivery of new policy held to determine locus of contract 
Webster v. Modern Woodmen of America (Iowa) 


712—Contract made in Missouri is governed by local law. 
Camp, W. O. W. (Mo.) 


§ 717. CONSTITUTION, BY-LAWS, OR RULES AS PART OF CONTRACT. 
§ 718. EXISTING PROVISIONS. 


718—Constitution and general rules are part of contract; 
be changed only by compliance with contract terms. 
hood of R. R. Trainmen (Idaho) 

718—Invalid law held no part of contract. 
America (Mo.) 


$ 719. SUBSEQUENT -PROVISIONS OR AMENDMENTS. 
(1). In general. 


719(1)—Fraternal benefit society cannot make any rule affecting vested 
rights—subsequent by-law of society changing tribunal for trial of mem- 
bers valid. Schulz v. Supreme Tent, Knights of Maccabees of the 
World (Mo.) 

719(1)—Contract between society and members determined by constitution 
and by-laws——aociety may alter or repeal in accordance with member- 
ship agreement——may not adopt by-law impairing member’s vested 
right. Sovereign Camp, W. O. W. v. O'Neil. (Okla.) 
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(5). Relating to prohibited or hazardous occupticn. 
719(5)—Change of rules held not retrospective to deprive insured of 
vested right. Sovereign Camp. W. O. W. v. ONeil. (Okla.) 
§ 722. VALIDITY IN GENERAL. 
722—Certificate ineorporating incontestibility clause held valid. Sovereign 
Camp, W. O. W. v. O'Neil. (Okla.) 


§ 723. MISREPRESENTATION, FRAUD, OR BREACH OF WARRANTY. | 


723—Misrepresentation as to heaith held to preclude recovery. Erickson v. 
Knights of The Maccabees of the World (Colo.) 


(2). Effect of misrepresentation, breach of warranty, or con- 
cealment in general. 


723(2)-——Statements made in application are warranties. Wilson v. Brother- 
hood of American Yeomen (Mo.) 


(5). Statements as to health. 


723(5)—Anawers in application as to health and family history are war- 
ranties. Hancock v. Nat'l Council, Kts. & L. of Security. (Ill) 


(6). Statements as to medical attendance. 


723(6)—Falsity of statements in application warranted to be true precluded 
recovery on beneficiary certificate. Beckman vy. Nat’l Council of Knights 
and Ladies of Sevurity (Mont.) 


(10). Statements as to interest of beneficiary. 


723(10)—Where certificate was issued to one not within class allowed, it 
was ultra vires. Stribling v. Fraternal Aid Union (Neb.)........ asad se 


§ 726. CONSTRUCTION AND OPERATION IN GENERAL. 

726—Statutes and by-laws to be construed according to intent. White v. 
Sovereign Camp. W. O. W, v. O'Neil. Neb.) 

726—Where rules and by-law are ambiguous, construction to give policy 
effect should be adopted. Sovereign Camp, W. O. W. v. O'Neil. (Okla ) 


(c) DUES AND ASSESSMENTS, 
§ 733. POWER AND DUTY TO MAKE ASSESSMENT. 


733—If assessments are actually necessary to pay death benefits, there is no 
limitation on their number—where members’ liability is limited to cur- 
rent death losses, association is without power to assess for building up 
reserve—such members are not entitled to reserve fund created by an- 
other class paying rate that creates reserve. Tusant v. Grand Lodge, 
A. O. U. W. (lowa) 


(D) FORFEITURE OR SUSPENSION, 


§ 748. VIOLATIONS OF TERMS OR CONDITIONS OF CONTRACT 


748—Amendment to by-law held not to exempt member who changed to 
more hazardous occupation from increased rate. White v. Sovereign 
Camp W. O. W. (Meb.) 


§ 749. NONPAYMENT OF DUES OR ASSESSMENTS 


§ 753.—SUFFICIENCY OF PAYMENT OR TENDER TO PREVENT FOR- 
FEITURE. 


(2). Person to whom payment may be made. 


753(2)—By-law provision that local officers are agents is no defense where 
local @ecretary failed to remit dues ‘in time. Ferrand v. Fraternal 
Reserve Ass’n. (Mich.) 


§ 755. ESTOPPEL OR WAIVER AFFECTING RIGHT OF FORFEITURES. 


(3). Demand, acceptance, and relation of assessment, 


755(3)—Beneficiary held entitled to recover under constitution of Supreme 
Council of beneficiary association despite noncompliance with rules of 
local branch as to payment of assessments. Sullivan v. Ladies’ Catholic 
Benev. Ass'n (Mich.) 

755(3)—Under evidence society was estopped to assert forfeiture on account 
of change of employment. Sovereign Camp, W. O. W. v, Garner (Miss.) 

755(3)—Advice by clerk, on learning after insured’s death of change to haz- 
ardous job, to remit extra premium to home Office is not waiver of re- 
quirement of notice of change and payment of extra premium. Sovereign 
Camp, W. O. W., v. Tucker (Ala.) 

755 (3)—Association held estopped to claim assessments received in ignorance 
wf insured’s disappearance. (Ferrand v. Fraternal Reserve 


§ 756. NOTICE AND TPROCEEDINGS TO GIVE EFFECT TO FORFEIT- 
URE. 
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(1). Necessity of proceedings to declare forfeiture. 


756(1)—Certificate not forfeited for failure to pay dues, WBckert v. Star 
of Eliz. Council,No. 37 Daughters of America, Elizabeth, N. J. (N. J) 588 













4{E) BENEFICIARIES AND BENEFITS. 
4768. PERSONS WHO MAY BE BENEFICIARIES. 


768—Eligibility of beneficiary designated in certificate can be questioned 
only by insurer. Terms of contract will be ascertained in connection 
with agsociation’s rules and, if there be no limit on appointment of bene- 
ficilary, member may name any person. Gristy v. Hudgens (Ariz.)...... 


§ 771. PROVISIONS OF CHARTER OR BY-LAWS. 

771—Benefit society held authorized to limit beneficiaries permissible un- 
der statutes and charter.—By-law limiting permissible beneficiaries 
held part of contract, though not expressed in certificate. McGough v. 
Women’s Catholic Order of Foresters (Wis.) .......ccccssececceccccces 33 


§ 770. STATUTORY PROVISIONS. 

770—Degree of consanguinity must be determined by civil law—designated 
beneficiary whosa grandmother was sister of insured’s father, held not 
“relative to the fourth degree of consanguinity’. Woodbury v. Schroe- 
GHD CH. Ted a cwian voce ns 6's ctwcncs cvcccestees so eestdaewkeantahesspansuene 121 



























§ 773. —-— IN GENERAL. 


773—Where beneficiaries are named as a class, persOns answering descrip- 
tion of class at assured’s death are beneficiaries. Ingalls et al. v. 
AMM CTU) ccvcccccccccceveccccceneteccnrcessentecesesccccvesetssccseces 220 

773—Husband held nearest relative of wife. Eckert v. Star of Eliz Council 

No 37 Daughters of America Eliznieth. N. J. (N. J.) wc cee eeeeeeees 588 
















$777. INVALID OR INEFFECTIVE DESIGNATION, 


777—Designation as beneficiary of person not permitted by by-laws held not 
waived. McGough v. Women’s Catholic Order of Foresters (Wis.)...... 33 

777—Son and administrator of member is held entitled to recover funeral 
benefit, although previously paid to improperly designated beneficiary. 
Woodbury v. Schroeder’ (N. Y.) ..cccccccccccccnccccccccccscvesssesccers 121 

777—Faise designation of beneficiary not fraud on heirs, and fraud on 
society is waived by payment into court. Columbian Circle v. Aus- 
Tamer e@€ ale (TN) ccccccccccccccccccccccesccccccceecessecessesecees 554 


$ 778. FAILURE TO MAKE DESIGNATION. 
7 


78—Under provition for payment to dependents, dependency must exist 
in material degree.—partial dependency possible, although dependent 
might have subsisted without assistance Silberstein v. Vellerman, 











CH nb 4 hci di boon nero venetian e cabanede was PR RO Cee eee ee 400 
778—Parties to benefit agreement can provide forfeiture in absence of 
dependents. Reichle v. Perking. CN. Fu). cccsescccsccvcvensstsccesas 472 













$779. CHANGE OF BENEFICIARY. 


§ 783. VESTED INTEREST OF BENEFICIARY. 
783—Beneficiary has no vested interest in certificate before insured’s death 

—insurer not authorizd to commute benefit certificate by contract with 
insured—benefit society commuting certificate into cash cannot claim 
benefit of statute—statute exempting from liability to beneficiary -pay- 
ing insured’s dues held inapplicable to commutation of policy—bene- 
ficiary paying member’s dues held entitled to recover amount expended, 
though certificate was revoked. Ryan v. Woman’s Ben, Ass’n of Mac- 
US SPOT ET TEE TPTIer Le  e  eeee 


$ 784. —— MODE OF CHANGING DESIGNATION. 


784—Card purporting to designate beneficiary of funeral benefit held insuffi- 
cient, under both Insurance Law and association’s by-laws. Woodbury 


Vi. TR Os Bed! o ravccddlawen dbos cdot ceusteenes ce avadbs eeansamenun ,- 121 


(1). In general. 
784(1)—Constitution and general rules are part of contract; beneficiary can 
be changed only by compliance with contract terms, Allison v. Brother- 
hood of BR. BR... TRAMMOEM (TEER) oc ccccuvcesivccviiccvesvvecctsesicseces 17 
784(1)—Right of insured to change beneficiary without consent of benefi- 
ciary must be done im accordance with the by-laws of the society speci- 
fying persons who may be designated as beneficiaries. McGough v. 
Women’s Catholic Order of Foresters (Wi8.).......ccccccecccccceeceees 33 
784(1)—By-laws requiring written request for change of “beneficiary on form 
provided on certificate necessitate written request, though none contained 
in certificate. Member awaiting blank form of change of: beneficiary 
held not to have made change before death. The Maccabees v. Wilbur 
CRRRAD 6 vc ke capes Vec ed cecacus Kudos enscdberes eng eps 6b ease esbacesdans 
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(2). Death of member before change is completed. 

784(2)—-Change of beneficiary cannot be made where application is re- 
ceived after insured’s death—equity will not enforce such change Al- 
lison v. Brotherhood of R. R. Trainmen (Idaho) ....... eeesece 

784,.2)—Change of beneficiary complete athough insured “@iea’ ‘before home 
office received certificate. . Goodrich v. Grand Lodge, Brotherhood of 
R. R, Trainmen (Neb.) .. ‘ 

784(2)—By-laws requiring written request for change “of beneficiary on form 
provided on certificate necessitate written request, though none contained 
in certificate. Member awaiting blank form of change of beneficiary 
held not to have made change before death. The Maccabees v. Wilbur 


(3) Surrender of certificate. 


784(3)—Certificate held not canceled by change of beneficiary when new 


beneficiary could not properly be designated. McGough v. Women’s 
Catholic Order of Foresters (Wis.) 


(7). Estoppel and waiver as to mode of change. 


784(7)—Where insured died before completing change of beneficiary, in- 


surer cannot waive terms to original beneficiary’s prejudice Allison v. 
Brotherhood of R. R. Trainmn (Idaho) 


§ 789. NOTICE AND PROOF OF LOSS. 
(1). In general, 


789(1)—Affadavits supporting claim as dependent held eufficient Silber- 
stein v. Vellerman. (Mass.) 


§ 793. RIGHTS OF BENEFICIARIES TO PROCEEDS. 


793—Divorce decree held not to prevent wife from taking as Renney: 
Sovereign Camp, W. O. W., v. Billings (Neb.) 

793—One of beneficiaries who has paid part of premium has lien on “funds. 
Ingalls et al, v. Allin (II1.) 

793—Divorce deprives wife of rights as beneficiary—divorced wife cannot 
recover as dependent of insured under certificate issued to her as his 
wife. Williamson v. Modern Woodmen of America (TeX.)........+++++ 

793—Where society had knowledge of member’s disappearance and _ bene- 
ficiary’s divorce and remarriage, receipt of premiums prevented dis- 
puting rights of recovery. Security Benefit Ass’n. v. Verdery. (Colo.) 

793—Benefits not payable to person not within class specified—beneficiar- 
ies must be within such class at time of member's death—fraternal 
benefit certificate speaks’ from member’s death-—beneficiary, falsely 
designated as wife, who married member after issuance of certificate, 
takes proceeds on absence of valid designation. Columbian Circle Vv. 
Ausiander. et al, (Ill,) 


RIGHTS OF REPRESENTATIVES OF INSURED. 


795 
95—Constitution held to forfeit benefits in absence of designation and 
dependents. Reichle v. Perkins. (N. F 


§ 798. PAYMENT OF BENEFITS. 


798—Society paying amount of certificate to insured’s divorced wife cannot 
avoid liability to his heirs. Williamson v. Modern Woodmen of America 


§ 
7 


(F) ACTIONS FOR BENEFITS, 
§ 809. DEFENSES. 


809—Contract of insurance held not one On assessment plan, requiring de- 
posit of premiums paid in court in order to set up defense of misrepre- 
sentation. Wilson v. Brotherhood of American Yeomen (Mo.). 

809—Tender of premiums paid unnecessury to set up defense of fraud. 
Wilson v. Brotherhood of American Yeomen (Mo.) 


§ 8138. PARTIES. 


813—Subsidiary organization of fraternal] benefit society was not proper de- 
fendant to action for benefits. Kenney v. Branch William O’Brien, No. 
214, Irish Nat’l Foresters (R. I.) 

813—-National Council held proper party defendant in action for funeral 
benefits. Evans v. Junior Order U. A. M. et al. (N. C 

§ $814. PROCESS AND APPEARANCE. 

&814—Service of citation on Insurance Commissioner within 30 days before 
return term of writ was not void but effectual for succeeding term. 
Mosaic Templars of A. v. Smith (Tex.).. 

§ 815. PLEADING 

(4). Issues, proof, and variance. 
815(4)—To claim exer.ptiorn from general laws, foreign corporation must 
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prove incorporation as fraternal benefit society in state of origin and 
license to do business—foreign association held not shown exempt from 
requirements on ground of limitation of membership to one hazardous 
occupation. Harris v. Switchmen’s Union of North America (Mo.)..... 

815(4)—Held no essential varianre between by-laws pleaded and there 
proved. Grohman v. The Maccabees. (Mo.) 


§ 816. EVIDENCE. 


§ 9817. PRESUMPTIONS AND BURDEN OF PROOF. 
(1). In general. 


817(1)—When company issuing certificate lacks proof of its fraternal char- 
acter it must be regarded as within general laws. Harris v. Switch- 
men’s Union of North America (Mo.) : 


(3). Cause of death or injury. 


817(3)—Presumption against suicide will not alone sustain finding that as- 
sured did not commit suicide. Woodmen of World v. Alexander (Tex ) 


§ 819. WEIGHT AND SUFFICIENCY. 
819(1)—Sister keeping house for brothers and sisters was partially de- 
pendent on brother. Silberstein v. Vellerman. (Mags.) 
(2). Matter of ovoidance or forfeiture. 


, 819(2)—That insured could not und+rstand English h¢ld insufficient to void 
effect of qisrepresentation. Erickson v. Knights of The Maccabees of 
The World (Colo.) 


(1). In general. 


819(1)—Plaintiff’s introduction of constitution and by-laws of defendant 
company held not to supply proof that latter was fraternal beneficiary 
association—facts considered in determining whether foreign corporation 
is fraternal beneficiary association stated. Harris v. Switchmen’s Union 
of North America (Mo.) 


819(2)—Evidence held insufficient to sustain findingls of payment and good 


standing. Olsen v. supreme Council, Royal Arcanum (Mo.) 
819(2)—-Evidence held sufficient to show astiessments timely paid. Ferrand 
v. Fraternal Reserve Ass’n. (Mich)) 


(4). Death or injury and cause thereof, 


819(4)—Presumption against suicide will not alone sustain finding that as- 
sured did not commit suicide. Woodmen of World v. Alexander (Tex ) 

819(4)—Evidenve held not to sustain jury’s findings against suicide. Wood- 
men of World v. Alexander. (Tex.) 


§ 823. TRIAL, 
§ 825. —— QUESTIONS FOR JURY. 


(1). In general. 
$25(1)—Estoppel of society by representations of agent to set up failure to 


pay additional war clause premium held for jury. Sovereign Camp, 
W. O. W., v. Richardson (Ark.) 


(2). Avoidance or forfeiture. 


825(2)—Where plaintiff admitted nonpayment, it was not question for jury. 
Olsen v. Supreme Council,Royal Arcanum. (Mo.) 


(3). Death or injury and cause thereof. 
§25(3)—Whether deceased died while making assault held for jury. Sov- 
treign Camp of Woodmen of the World v. Bailey (Tex.)...........ee6-: 
825(3)—Where evidence shows it untrue, physician’s statement as to cause 
of death, read and forwarded by beneficiary, held not binding. Gill v. 
Sovereign Camp, W. QO. W. (Mo.) 


§ 826, INSTRUCTIONS. 


(2). Death or injury and cause thereof. 


§26(2)—In action for death benefit, defense being that deceased met his 
death in making assault, court’s charge held to properly submit such 
defense when considered as a whole. Sovereign Camp of Woodmen of 
the World v. Bailey (Tex.) bor 


§ 827. —VERDICT AND FINDINGS. 


827—Where insurer admitted liability if not suicide,jury’s finding against 
suicide warranted judgement against insurer. Woodmen of World v. 
Alexander. (Tex.) 





